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ERRATA  ET  ADDENDA. 


K*  B.    In  ToU  f,  page  440,  read  **  Lm^korw^^  alias  Lon^urghy^*  inftead  o£ 


eawK: 
•1 


fs^   5S,  Line  30,  read  '' ptahttif  inftead  o(  **  pUhaifs.*^ 

M—    69,  Line  22,  read  *'  eententetl**  inftead  of  ''  conteneUi, 

^         124,  Lines  12  and  13,  ftrike  out  the  words,  ^^  ry  graft  feci  and funtfom  fid, 

■I        130,  In  the  marginal  note,  read  **  defendants  admif*  inftead  of  **  dtJtnduA 

»— -  138,  Line  2,  read  <'  Uuenty**  inftead  of  '*  iwety.** 
^—  229,  Line  18,  read  '<  impropriaie'  inftead  of  «  impropaiate^^ 
—  291,  Line  35,  read  "  1771"  inftead  of  **  1721." 
•——311,  Line  42,  read  of  '*  lands  part*''  inftead  of  **  landparU** 

■  326,  Line  19,  read  **  thirty  pounds  or  upwards  J** 
^        332,  Line  17,  read  *^  afisr-mentioneJ," 

-^—  342,  Line  22,  read  **  tpi/jS  certainty*'  inftead  of  '<  eertaialy** 
m        364,  Line  39,  read  **  untruly"  inftead  of  **  truly" 
m^ 368,  Line  25,  read  «  1767"  inftead  of  "  i667.'* 

■  371,  Line  i^,  read  "  become*'  inftead  of  **  became, 
■  372,  Line  14,  read  ** ««"  inftead  of  "  am/. 

H-iB  383,  Line  20,  read  **  1634"  inftead  of  *<  1734. 

^-^  412,  Line  2,  read  **  refiraiaiag"  inftead  of  '*  reftaining.*' 

432,  Line  33,  read  "  V  inftead  of  «  by" 

■  443,  Line  26,  read  "  //  bad  always  been"  inftead  of  '*  it  bos  always  badbtm,^^ 
"         446,  Line  14,  read  "  cahes"  inftead  of  '*  caleves" 

■  451 )  Line  25,  read  ^  trial**  inftead  of  **  aSHon,*' 

m        454,  Line  31,  read  **  to  have  paid**  inftead  of  "  been  paid,** 
— — «  465,  Line  26,  read  "fame  fir"  inftead  of  *^fame  to.** 
I  ■        472,  Line  i,  read  **  or  occupier**  inftead  of  "  occupiers.*' 
•—480,  Line  7,  read  <<  Cambridge"  inftead  of  **  Canterbury,'* 

491,  Line  47,  read  "fiilling"  inftead  of  "fii/lings." 

492,  read  "  AUoti  v.  JVilkinfin"  inftead  of  «  .<IMo/i  v.  IFilUnfon** 

■ '  —  499,  Line  43,  read  '*  become**  inftead  of  **  beame** 

— —  500,  Line  i,  read  "  /j6r"  inftead  of  »«  /aJ^." 

— »-  500,  Line  29,  read  "  but**  inftead  of  "  dut" 

m        501,  I-ine  x6,  read  **  when**  inftead  of  *•  which,** 

*     ,    504,  Line  43,  read  '*  they  had  been  made." 

•-*—  505,  Line  10,  read  ^^  poffeffons**  inftead  oi  ^^ pojfejpon,** 
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*    Brown  againS  Butler.  HitAtrTttn 

Oxfordjbite^  iZth  Pebruaty  i'j6l. 

THEbillftated,that  the  plaintiff  J?r^<(;/»hadbccn,forfcvcral  The  r^aor  of 
years  laft  paft,  and  then  was,  rcftor  of  the  reftory  and  BacbingtM,  in 
parifli  church  of  Bletchingtorty  in  the  county  of  Oxford ;  ^j^'^^^'j  ^j, 
that  the  faid  reftory  had  been  inimemorially  a  parfonage  prcfenta-  \^  ^  ^^  ^ 
live,  with  cure  of  fouls  }  that  certain  glebe  lands  and  all  manner  kind, 
of  tithes,  both  great  and  foiallj  arifing  within  the  pafifli  and  the  ^^   Brown  v 
tith^ble  places  thereof,  belong  to  the  faid  reAory,  and  particu-  Anmflty.  \toi\i 
larly  the  tithes  of  all  dry  cattle,  calves,  lambs,  pigs,  geefe,  wool,  29111^^1117659 
milk,  eggs,  underwood,  furze,  turnips,  and  the  aftermath  or 
fecond  crop  of  clover,  depadured,  bom,  or  grawed  on  the  lands 
in  the  pofleffion  of  the  defendants  ;  that  the  defendants,  or 
fome  of  them,  had  been,  for  feveral  years  laft  paft,  owners  or 
tenants  of  the  feveral  and  refpe£kive  farms,  lands,  and  grounds, 
particularly  mentioned  in  the  bill,  and  alfo  of  a  corn  mill,  the 
tithes  of  which  the  plaintiff  is  likewife  entitled  to;  that  they, 
or  fome  of  them,  had,  for  three  years  paft,  fed,  depaftured,  and 
agifted  barren  and  unproiitable  cattle  on  tlieir  refpedtlve  farms» 
and  had  calves^  lambsj  pigs^  and  geefe,  calved^  lambed,  littered. 
Vol.  IU.  B  and 


4  DECREES  IN  TITHE  CAUSES 

BiowK  and  hatched  thereon ;  that  they  alfo  had  wool,  milk,  cggd, 
^g^fi  underwood,  furze,  turnips,  and  the  aftermath  or  fecond  crop  of 
'  clover,  the  tithes  of  which  were  due  and  payable  to  the  plaintiff 
Brown,  or  the  plaintiff  Btty/ey  his  Icffee  $  but  that  inftead  of 
paying,  they  had  totally  fubtra'tfted  tlie  fame.  The  bill  therefore: 
prayed,  that  the  defendants  might  be  decreed  to  dome  to  a  juft 
and  fair  account  with  the  plaintiffs,  or  one  of  them,  and  fatisfy 
them  for  all  and  every  the  tithe*  fubtrafted  by  them  or  cither  of 
them^  or  for  the  juft  value  thereof. 

The  defendant  Tlic  defendant  Buifer  admitted,  that  the  phintiff  Brown  had 
^vr/^r  fays,  he  5^^^,  for  five  years  paft,  redlor  of  Bletchingion,  and  that  the 
SJ^FLttBean  Tcftory  was  a  parfonage  prefentativc  with  cure  of  fouls ;  but 
and  * tbt  srij>i  denied  that  all  the  tithes,  great  and  fmall,  within  the  parifli, 
that  there  is  a  had  at  all  times  belonged  to  the  reftory,  or  that  the  plaintiffs 
"^^"u^^^  ]!r  °"8^^  *°  ^^^^  ^^^"  P^^^  tithes  in  kind  for  all  the  titheablc 
Sw'wI/in  lieu  "^^^^crs  arifing  therein,  particvlarly  on  the  land  called  Riroti 
of  aU  the  tithes  SlaJe^  or  Ricketfs  Slade,  or  on  the  reft  of  the  farm  and  lands  in 
of  Rk'M  siade  5  his  occupation.  He  faid,  that  he  had  been  nineteen  years  tenant 
u*i  "  ^^^T  a!  ^^  ^^^  Annefley  family,  and  occupied  a  farm  and  lands  in  the  faid 
Parfoirs  ^  pice  P^*"*^!  known  by  the  feveral  names  of  Flatt  Bean,  Isfc,  and 
had  been  added  Ricott  Slade^  and  the  Slip,  adjoining  thereto  ;  that  an  ancient 
to  the  glebe  .'andit  invariable  fum  of  four  ihiUings  and  fourpence  had  immemorially 
in  lieu  of  ail  \^^ii  paid  by  the  owner  or  tenant  for  Ricott  S/ade,  yearly,  at  the 
fidw  ''of''''  lUs  ^^^^  ^f  ^^'"''^  Michael  the  Archangel,  to  the  rcftors  of  the  parifli, 
farms, excepting  in  fatjsfailiori  of  all  tithes  growing  on  the  faid  ground  5  that 
the  tithes  of  whh  refpcft  to  the  refidue  of.  the  faid  farm  and  lands,  the 
corn,  jM^in.  and  ^i]^.nu£E  BayieyYiTiA  taken  tithes  in  kind  of  corn,  grain,  and  hay, 
1*!!!*  Va^^  1^  duriuii  rl;c  time  demanded  by  the  bill  ;  and  that  no  tithe  in 

had  paid  10  the  ,  .     ,  o  .  r    •  r  n  •        •  1     j   i_ 

f«Aor.  kmdj  or  other  recompence  or  latisraction  m  money,  had  been 

paid  within  the  memory  of  man  to  the  redlor  in  refpeft  of  any 
other  titheable  matters  which  had  arifen  on  the  refidue  of  the 
faid  farm  and  lands ;  but  that  many  years  ago,  beyond  the 
memory  of  man,  upon  an  inclofure  made  of  feveral  parcels  of 
lands  in  the  faid  pariih  which  had  laid  open  and  common,  an 
addition  was  made  to  the  glebe  land  of  the  parifli  by  the  owners 
of  the  lands  inclofed,  in  fatisfa^tion  of  all  tithes,  great  and  fmall, 
on  the  feveral  lands  in  the  parifli,  of  which  the  refidue  of  the 
farm  and  lands  in  his  occupation  was  part ;  that  the  laud  fo 
•  reputed  to  have  been  allotted  to.  the  reftor  on  fuch  account 
confided  of  one  parcel  of  inclofed  ground,  called  the  Par/on 
Piece,  containing  forty  acres  ;  that  tJie  general  reputation  of  the 
parifli  was,  that  in  confcquence  of  fuch  addition  made  to 
.the  glebe  land  of  the  parifli,  the  refidue  of  the  farm  and  lands  in 
his  occupation,  and.  feveral  other  lands  in  the  parifli,  had 
immemorially  been  held  free  and  exempt  from  the  payment  of 
tithes,  except  for  corn,  grain,  and  hay  *,  and  he  infifted,  that  as 
no  tithe  in  kind,  or  other  fatisfaction  in  money,  had  been  paid 
to  the   rector  for   the   refidue  of  the  faid   farm  and   land^, 

except 
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except  for. corn,  grain^  and  hay,  they  were  free  and  exempt,  -  B«owk 
except  for  corn,  grain,  and  hay,  from  the  payment  of  any  tithes  '  H^fi 
to  ihe  reaor.  Biiti.«r. 

The  defendant  A.  Anntjlej  faid,  that  the  plaintiff  was  not  The  defendant 
entitled  to  any  tithes  what  foe  ver  arifing  on  Ricott  Slade^  or  on  Jinnefiry  fays, 
the  MiU ;  that  he  was  owner  of  Chickwll  Mead,  and  Three  ^^»^  *^^  ci*W 
Men'j  Mowthy  and  Ru/hy  Piece  \  that  the  fum  of  four  (hillings  ^^^^  ^^^^ 
and  fourpcnce  (as  mentioned  in  Butler^s  anfwer)  had  been  time  Mens  Mtwtb, 
out  of  mind  paid  for  Ricoii  Blade  to  the  re<Skor,  in  lieu  of  all  tithes  RMjhyPlecu  and 
arifing  thereon  5  ^nd  that  thirteen  lliillings  and  JFourpence  had,  '^  -^'''5  *''*' 
for  the  like  time,  been  paid  by  the  owner  or  tenant  oi  the  Mill  qJ^^v  *4d  in 
at  the  time  aforefaid  ;  that  the  faid  fums  had  been  accepted  as  Ueu  of  the  tithes 
tnodufes  in  lieu  of  all  the  tithes  arifing  on  Rkctt  Blade  and  the  Mill  ot  the  MUl  5 
refpeclively,  until  the  death  of  the  laft  incumbent  ;  that  he  *"^  ^*^?*  *'*• 
would  have  paid  the  fame  to  the  plaintiffs  for  the  faid  three  p^^'%'y'  '?* 

Ill  11  ir-  iirfi    Parkn  s  r$fce  m 

years,  but  that  they  would  not  accept  the  lame  :  and  he  oiiered  luuof  thct»tiies, 
to  pay  the  faid  tnodufes  by  his  anfwer  ;  and  averred,  that  he  except  oi  com 
bad  fcvcral  receipts  in  his  cuflody  for  the  faid  ancient  payments,  *"**  *^*y  °^  ^^ 
which  he  fet  forth  in  his  anfwer.     The  defendant  further  faid,  *^"^""'^     » 
that  no  tithe  in  kind,  or  other  recompence,  had  been  paid,  during  . 
the  memory  of  man,  to  the  rcdlor  for  any  tithcable  matters 
arifing  on   Chickwell  Meadow  and  Three  Meih   AIe*wth  \  that 
many  years  ago,  beyond  the  memory  of  any  man  now  living, 
the  faid  forty  acres  of  the  indofure  were  given  to  the  redtor 
as  an  exemption  of  the  faid   lands   and  other  lands   in   the 
parifh  ;  and  that  no  tithe,  or  fatisfa^tion  in  lieu  thereof,  had 
been  paid  iince  fuch  inclofure  ;    and,  infifling  that  they  are  but  that  he  holds 
exempted  from  the  payment  of  tithes,  he  fet  forth  in  his  anfwer  ^'^^^  ^3"**»  *<* 
an  abflraA  of  the  deed  whereby  he  claimed  fuch  corapofition .;  ^' tiondoesnot 
but  he  faid,  that  he  believed  that  the  faid  compofition  did  not  extend,  and*  for 
extend   to  the  refidue   of  the  lands  In    the   bill  mentioned^  the    tithes    of 
which   were  late  in  the   poflefEon  of  the  other  defendants;  which  he  is  ica- 
.  and   that   he   was  willing  that    the  plaintiffs  fhould   receive  ^/'^PVi 
fatisfadion  for  the  tithe  of  all  titheable  matters  (except  Qorn, 
grain,  and  hay,  for  which  fatisfa^lion  had  been  made),  which 
arofe  on  the  refidue  of  the  faid  feveral  farms  within  the  faid  and  tenders  lol. 
three  years :  and  by  his  anfwer  he  offered  the  yearly  fum  of  ten  a-ycar  fcr  thofe 
pounds  for  the  lands  in  the  defendant -Bi///prj  occupation,  and  in  ^«''''''' ©ecu. 
two  ihillings  for  the  tithes  of  the  defendant  5«c?tiy?//'j  lands  5  J^jTr^rthofi 
except  for  the  tithes  of  corn,  grain,  and  hay.  in  Sm^ifWi, 

The  defendant  Sfwiiftll  faid,  that  he  occupied  Prickett  Ground,  The    defendant 

Saint  Foin  Ground,  the  Hoffe  Ground,  Chicknvell  MeadoWy  Three  SnoufUKzy^  that 

Men's  A/owth,  and  the  Ham  i  that   no  tithe   had   been   paid  '/.i,^.,,*^,^,^* 

during  'the  memory  of  man  for  Chickioell  Meadow  and  Three  st.  Foin  Gnund 

Men's  Altnvth;  that  they  were  exempted  from  tithes  upon  being  thcHi.rjeGr«miui, 

inclofed,  as  before  ftatcd  in  the  other  anfwcrs  ;   that   he  had  Cbif^<tt  M*m^ 

therefore  kept  no   account  thereof ;  that  the  plaintiff  Bayley  ^i^'^f  "j^j'^ 
Ham  3  that  no  tithes  had  ever  been  paid  iw  ClmkweU  Mtadew  and  Tbrte  MitCi  Mmttbm 

B  a  -  had 
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'**^  hzi  taken  the  tithe  in  kind  of  the  corn,  grain,  and  hay  arifing 
BvTLkft.  ^^  ^^^  refidue  of  the  faid  farm  and  lands  ;  and  that,  in 
Gonfequence  of  the  aforefaid  addition  to  the  gleit^y  no  other  tithe 
was  due.  The  defendant  further  ftated,  that  he  was  in  poffeffion 
of  a  wa^er  corn  grijl  mill  in  the  faid  parifh  )  and  he  infifted, 
that  no  tithe  was  due  in  kind  for  the  fame  ;  but  that  a  fum  of 
thirteen  (hillings  and  fourpence  had  immemorially  and  invariably 
been  paid  in  lieu  thereof* 

The  plaintiff »e.  gy  ^^  order  dated  the  ninth  of  February  1760,  the  plaintiffs 
cepu  the  tender  '.i  ,%  rii         /I'^ii'  «-i 

of  lol.  and  aft.  ^^^^  ordered  to  ihew  caufc  why  they  mould  not  accept  of  the 

jft-/ear»  offer  made  by  the  defendant  Annejlry  to  pay  the  yearly  fums  of 

ten  pounds  and  two.  fliiHings^  as  above«mentioned,  in  lieu  of  all 

tithes,  except  corn,  grain,  and  hay,  for  the  faid  lands,  and  ihi 

JIdsll,  together  with  cofts  as  to  the  (aid  tithes  y  and  the  plaintiffs 

accepted  the  tenders  upon  the  terms  mentioned  in  the  order  : 

and  by  another  order  made  the  tenth  of  June  laft,  the  plaintiffs, 

on  Anne/ley  paying  the  faid  three  yearly  iums  of  ten  pounds  and 

|be  faid  fum  of  two  {hillings,  with  cofts  as  aforefaid,  were  per* 

mitted  to  ftrike  their  demand  thereof  out  of  the  bill. 

fcd^w"  toT'fhe  ^y  another  order  made  the  twenty-firft  of  November  laft, 
demand  of  dthei  ^^  behalf  of  the  defendant  Godfrey  (the  reprefentative  of  the 
for  Ru9ttU  defendant  Butler,  deceafed),  it  was  ordered,  that  the  original  bill 
^*#  and  bill  of  revivor,  fo  far  as  the  fame  related  to  the  tithes  of  a 

clofe,  called  Ricott  Sladty  be  difmiffed  with  cofts|  unlefs  caufc 
were  (hewn  to  the  contrary  }  and  no  caufe  being  (hewn  againft 
the  faid  order,  the  fame,  as  to  the  faid  demand,  became  abfo- 
lutely  difmiffed  out  of  this  court  with  coils* 

The  plaintiffs  replied  to  the  znfyrtrs  of  Anne/ley  and  Snowfilli 
and  they  rejoined  ,  and  witneffes  were  examined  on  both  fides  | 
and  upon  hearing  counfel  \  and  on  debate  of  the  matter ; 

li^  *'/''^  ^^  '^"^  Court  ordered  Smwfill  and  Annejley  to  account  for  the 
^  Md  rblli  ^*'"^  ^^^^^  ^*^^^*  ^t\fix\g  on  Chickwell  Meadow  and  Three  Mer^^t 
Mu,^s  Mototb  Ji^otvth  during  the  time  demanded  by  the  bill^  with  cofts  to  be 
decreed.  taxed  by  the  deputy  remembrancer  {a). 

faj  Cha&LII  Tayloii,  £fq.  J)efuiy  Remmhranetr^ 


*Tcio^"  Adams,  D.  D  againft  Windsor. 

Shrop/hire,  I  ^ti  April  1761. 

The  n€hr  of  npHEbill  ftated,  that  in  the  month  of  April  1755  the  plaintiff 
J^*  r  ^*^  ^^^  ^"^^  pref ented,  inftituted,  and  indufted  into  the  reftory 

tithei^n  wndof  ^^C^^^t  'tx  the  county  of  Salop,  and  was  thereby  entitled  to  all 
BmrwgeGrm^,  the  great  and  fmall  tithes  yearly  arifing  within  the  pari(h  $ 
and  ibtetf         that  the  defendant  Windfir  as  the  owner,  and  the  defendant 

Olivers  at  the  occupier  of  Hamoge  Grange,  had  for  two  years 

xefpeftively 
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^ 


refpeAively  occupied  arable,  pa  {lure,  and  meadow  ground  ih  the        An^sft 
parifli  ;  that  Olivers  had  in   one  year  fed  and  agifled  feveral         H^ 
iheep  on  his  faid  lands  ;  that  in  another  year  both  the  defend-     WiKDsoti 
ants  had  feveral  calves  fallen  \  that  they  had  in  the  faid  years  tlut  the  defend* 
depaftiH^ed  on  their  lands  feveral  oxen  which  had  not  been  ufcd  *"'•  *"**  *8ift«^ 
for  the  plough  in  the  pariih  ;  that  they  had  feveral  cows  and'  ^J^uwr^catSf 
heifers  which  during  fuch  agiftment  were  dry  and  not  ufed  for  anOttlriinds} 
the  pail,  but  were  grazed  for  fatting,   or  otherwife   kept  for 
fale,  and  difpofed  of  as  they  though:  proper  ;  that  all  the  faid 
oxen^  cows,  and  heifers  were  wholly  unprofitable  to  him  as 
reftor  of  the  pariih,  and  produced  no  advantage  to  him  what- 
ever ;  that  he  was  therefore  entitled  to  the  tithe  of  fuch  agift- 
ment  ;  that  the  feveral  former  re^lors  of  the  parifli  h;id  luc-  that  th^y   had 
cedively,  time  out  of  mind,  conftantly  received  all  the  great  and  aiwayspaidtithet 
fmall  tithes  arifuig  therein,  or  a  yearly  rent  adequate  to  the  full  -*"  *^'"**»  ^  .• 
value  thereof ;  and  that  the  faid  rent  had  been  from  time  to  prop^^"toibi 
time,  yearly  or  otherwife,  varied  as  was  agreed  upon  between  value  | 
the  rcfpeclive  .reftors  and  occupiers,  according  to  the  true  values 
of  the  tithes.   The  bill  further  ftated,  that  the  defendant  ^/z^r,  that  they    had 
during  the  faid  years,  had  occupied  divers  farms  and  lands  out  »<'j«cent  lands  in 
of  the  parifti  not  titheable  to  the  plaintiff,  as  well  as  the  lands  '^^  ^""'^  * 
called  Harnage  Grange ^  and  other  titheable  hnds  in  the  parifli ; 
that  in  order  to  perplex  the  plaintiff*,  and  render  it  difficult  for  and  hadfraudo- 
him   to  afcertain  the  number  and  the  tithes  of  barren  cattle*  '*^"^*y  removed 
agifted,  he  frequently  in  the  faid  years  removed  his  cattle  from  ^"^^^^l^ 
the  parifli  of  Cunde  to  the  other  lands  by  him  occupied  out  of  other,  to  conceal 
the  faid  parifli,  brought  them  back  again,  fold  fome  out  and  their  tithes  s 
bought  others  in,  and  by  fuch  means  rendered  it  impoflible  for 
the  plaintiff*  to  afcertain  the  quantum  of  his  tithe  for  fuch  agift* 
snent.     7  he  bill  further  dated,  .that  the  defendants  had  refufed  that  they    had 
to  fet  out  or  to  pay  their  tithes,  under  pretence  that  all  the  graft  fed  their  graft 
was  mowed  ;  and  he  infiftcd,  that  the  faid  grafs  land  had  been  **n<*»»«o<* »"  ^^ 
grazed  by  the  defendant  Wiudfof^s  barren  cattle  very  far  in  the  {tafoJi**^^^^ 
year,  inftead  of  preferving  it,  as  he  ought  to  have  done,  for  hay  ^  ed     to    mow 
that  afterwards,  in  the  latter  end  of  the  year,  the  face  of  the  them  | 
ground  was  ikimmed  over  ;  the  ru flies  and  coarfe  grafs  cut 
merely  for  the  purpofe  of  cleaniing  the  grounds  ;  that  he  then 
withered  the  fame,  and  called  it  hay  ;  that  it  was  not  worth  one 
fhilling  \  but  that  if  the  grafs  had  been  properly  preferved  for 
hay  in  the  ufual  courte  of  hufl^andry,  the  tithe  thereof  would 
Jiavc  been  worth  ten  pounds  ;  and  therefore,  as  fuch  flcimming 
of  the  ground  was  fraudulent,  he  was  entitled  to  the  tithe  of  the 
grafs  fo  eaten.     The  bill  further  ftated,  that  the  tenth  calf  in  that  tithe  calvtt 
•courfe   as  it   falls  was  due  to   the  plaintiff^  for  tithe  \    that  are  to  be  kcp( 
the  fame  ought  to  be  kept  with   the   dam    until  weanable,  ^''**  '*^^'''  ^^^« 
wnlefs  the  plaintiff" defired  the  fame  fooncr  j  that  in  the  year  ^'^^ '*****^^ i 
1757,  Wind/or^  purfuant  to  his  unjuft  pretence,  caufed  notice 
^o  be  given  to  the  plaintiff*'s  tithe -gatherer  to  fetch  a  tithe  calf  \ 
tb^t  he  thep  tendered  to  him  a  calf  which  was  o^ly  leven  days 

»3  old; 
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AsAMt        old  5  that  he  refufe J  to  accept  the  fame ;  that  when  it  was 

W*NDtot       ft>urtccn  days  old,  he  contrafted  with  a  perfon  to  fell  him  the 

faid  calf  5  that  he  accordingly  fent  for  it,  but  that  the  defendant 

refufcd  to  deliver  it  to  him,  unlefs  he  would  pay  him  three 

fjiillings  for  the  keeping  of  the  faid  calf  after  fuch  notice  was 

given,  which  was  but  one  week  j  and  that  he  had  refufcd  to 

that  ibe.  lands  comply  with  fuch  illegal  demand.     The  bill  further  ftated,  that 

^aftci^*°'of  ^^^  monaftery  of  Byld  was  one  of  the  leffer  abbies  under  two 

jy^arc  not  tithe  hundred  pounds  a-year  5  that  it  was,  as  fuch,  diflblvcd  by  the 

free,   the    faid  ftatutc  27.  Hen,  8.  j  that  if  it  fliould  be  proved  to  have  been  of 

wonaftcry  being  the  Ctftfrtian  #rdlfr,  which  the  plaintiff  denied,  and  their  lands, 

•M^of the  leffcr  ^3  f^^^^  exempt  from  tithes  whilft  the  monaftcry  fubfifted, 

'  yet  on   the   diffblution  of  the   monaftery  the   lands   became 

liable   to  the  payment  of  tithes ;  and   he   averred,  that  the 

rcftors     of  Cutide     had  always   claimed    tithes   in   kind  for 

Harnnge  Grange ;  that  they  had  received   the  fame  before  the 

diflblution  ;  that  if  there  had  formerly  been  any  compofition, 

it  could  not  bind  fucceeding  re^ors,  the  patron  of  the  reftory 

tbatno  compo    not  having  been  a  party  thereto  ;  that  no  compofition  had  ever 

been*  made  ^  fol  been  acquiefted  in  fince  the  diffolution  5  that  no  reft  or  had 

ihciithesofflor-  ^^^^  accepted  twenty   {hillings   in   lieu  of   tithes  ;  but  that, 

ma^c  CfMHif,       on  the  contrary,  every  rector  had  conftantly  received  tithes  in 

kind,  or  a  full  adequate  rent  for  the  fame  ;  and  that  the  faid 
rent  had  been,  from  time  to  time,  varied  according  to  the  yearly 
value  of  the  tithes  The  bill  fyrther  ftated,  that  both  the 
defendants  had,  under  pretence  that  there  was  fuch  com pofit ion j^ 
rcfufed  to  difcover  their  titheable  matters  in  the  faid  Grarfge^ 
although  the  defendant  Witidfcr  had  purchafed  the  eftate 
fubjecl  to  all  tithes  in  kind,  and  had  paid  nq  confederation  for 
the  purchafe  of  fuch  tithes  ;  and  therefore  he  prayed,  that 
the  defendants  might  come  to  an  account  with  him  for  the 
tithes  of  their  feveral  titheable  matters  and  things  which  they 
refpedtively  had  on  Homage  Grange  for  the  faid  two  years,  an4 
make  hiin  full  fatisfadUon  for  the  fame, 

f^*?  Ilhar"*' no  T^^  defendants  admitted,  that  the  plaintiff  was  reftor  of  the 
tiibci  arc  due  P^nfh,  and  entitled  to  all  great  and  fmall  tithcs*thcrein,  except 
ii  r  Harnagi  in  refpcft  to  fuch  lands  there  as  were  not  liable  to  the  payment 
Qrauj^iy  of  tithes  in  kind  \  and  they  infifted,  that   no  tithes  in  kind 

of  any    fort    whatever   were   due   to  him  within    the  places 

in  the  bill  mentioned  \  that  all  the  meadow  and  pafture  ground 

lying  in  the  parifh,   and   mentioned  to   be  occupied  by  the 

defendants^  was  then,  and  fpr  time  beyond  memory  had  been, 

parcel  of  a  certain  grange,  called  Harnage  Grange^  lying  within 

that  iU  GrMt  the  parifh  of  Cunde  \  that  for  a  long  time  before  the  making  of 

^"*ofi?V-     ^^^  ^^^^""^^  flatutes  for  the  ^ifTolution  of  monafleries,  the  abbot 

^    "^    •     and  convent  of  the  monafiery  of  jffy/rf,  which  was  one  of  the 

greater  monafteries,  were  feifcd  in  fee  firople  of  the  faid  grange* 

as  part  of  their  poiTefllonSj  and  did  not  pay  any  tithe  in  kind 

whatever 


.% 
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irhatcvcr  to  the  reft  or  of  Cunde  in  refpeft  of  the  faid  grange^        Aithut 
or  any  part  of  it,  as  appeared  from  an  entry  in  the  books  kept  '»r»^   . 

in  the  regiftry  of  the  Byij^j^  of  Litchfield  and  Coventry  of  certain      ^"*"*^- 
nionafteries  that  were  exempt  from  tithes,  and  amongft  which  that  the  monaf- 
ftie  monaftery  ofBy/dwns  particularly  mentioned,  as  being  of  the  oTithc^X^-i 
Cijhriian  order -y  that  the  advowfon  .of  the  church  of  Cunde  ord^r  i'^        * 
formerly  belonged  to  the  Earl  of  Arundel  5  that  the  Earl  «/"  j^^  the    Eari 
Arundel,  in  the  twenty -eighth  year  of  the  reign  oi  Edivardthe  ^y  jirundd  ex- 
Third^  being  fo  feifcd  of  the  faid  advowfon,  and  the  abbot  and  changed  the  ad« 
convent  being  feifed  of  the  manors  of  Kinnerton,  Rilton,  and  vowfonofCioA 
StirelfUy^  agreed   to   exchange  the  faid  manors  for  the  faid  ]J^a**cohvent^ 
advowfon  ;  that  the  faid  hinj  granted  his  writ  oi  ad  quod  damnumi  j^g  manors  oC 
dated  the  eighth  of  May^  in  the  twenty-eighth  year  of  his  reign,*  KinntrtMtRiUm^ 
directed  to  the  cicheator  of  the  faid  county  on  the  faid  propofcd  *nd  Snrtlifiy  1 
exchange ;  that  by  an  inquidtion  taken   thereon  it  was  founds 
that  it  would  not  be  to  the  damage  of  the  king,  or  of  any  others^ 
if  the  king's  licence  fliould  be  given  for  fuch  exchange.;  that 
accordingly  fuch  licence  was  granted,  dated  the  twenty-fixth  of 
yune  in  the  faid  year, .  as  appeared  by  the  record  remaining  in 
THE  Tower  of  London  5  that  fuch  excliange  was  made  ;  that  that  a  comps^^ 
afterwards,  in  tlie  reign  of  Henry  the  Eighth^  t)^e  abbot  and  tion  was  enter* 
convent  oftbe  faid  monaftery,  which  was  of  the  C'ylertian  order^  cd  »nto  between 
and  Mather  Ap  David,  then  reaor  of  Cunde^  by  a  deed  of  J,^''^^  ^^ 
compofition  dated  the  twentieth  olNovanber  1527,  fetting  forth,  ^i^^^^      which 
that  divers  controveriies  had  been  tranfa<Sted   between  them  wai  confirmed 
about  the  pofTeffion  and  property,  ^  well  of  the  glebe  lands  of  by  ^thc  ordjM« 
Homage  Grange  as  of  the  tithes  great  and  fmall  arifing  thereon,  *>  > 
and  chat  at  length  the  fame  had  been  ende^  by  the  authority  and 
confent  of  the  Bi/Lop  j^ Litchfield  and  Coventry^  ordinary  of  the 
place,  and  their  founder,  viz,  that  the  faid  abbot  and  convent  that  tht  abM 
ihottld  for  ever  have  the  glebe  lands  of  Harnage  Grange  aforefaid,  and      convent 
and  alfo  all  the  gre^  and  fmall  tithes  arifirig  thereon  ;  that  the  ^o"*<*       **^ 
reitor'and  his  fucceflbrs  for  ever  Ihould  have  twenty  {hillings  ^*j'^f,'e  t'ithe' 
•'  yearly  from  the  faid  abbot  and  convent  within  fix  days  after  thereof  on  pay 
■  Eajier  yearly  j  and  that  they  fhowld  adminifter  all  facraments  ing  the   react 
and  facred  rights  to  the  inhabitants  of  the  faid  grange  ;  that  the  *®'**  X**'* 
feals  of  tlie  faid  monaftery  and  re£lor  were  put  to  the  faid  deed  | 
that  the  fdd  blfhop  ratified  the  fame,  and  caufed  the  feal  of  his 
official  to  be^ut  thereto  on  the  third  oi  February  1527,  as  by 
the  fame,  remaining  in  the  regiftry  of  the  faid  bifhop,  appeared  ; 
that  by  indenture  dated  the  tenth  of  May,  in  the  twenty- fifth 
year  of  Henry  the  Eighth,  the  faid  abbot  and  convent  demifed  the 
manor  of  Harnage  Grange  to  Richard  Brereton  for  fixty  ye^rs* 
in  which  all  tithes  of  the  f^id  grange  were  excepted  andreferved 
to  them  \  that  fuch  real  compofition  is  noticed  therein  \  and  that 
the   payment   of  the  faid  ^npual  penfion  of  twenty  {hillings 
appears  by  I'everal  entries  in  fever^l  accounts  of  the  receivers  of 
the  revenues  of  the  faid  late  difiblved  monaflery,  now  rf^maining 
in  the  augmentation  office  \  that  in  a  fuit  in  th£  stak  chamber 

S  4  before 
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^•4Mf        before  the  diflblution  of  monaftcrics  relating  to  the  tithci  of 

VTiMoiaB.      ^^f^^g^  Grangfy  htiwctn  the  then  redor  of  Cuadf^  claiming  the 

faid  tithrs,  and  the  faid  abbot  and  convent,  the  right  to  the  tithes 

of  the  faid  grange  wa$  decreed  to  tidong  to  them  \  and  that  thQ 

faid  decree  was  takt-n  notice  of  in  the  receiver*s  accounts  in 

the  aiiginentation    office,  but  that  the  fame  could   not    be 

*•*   th«    «|Ki  found  J  that  on  the  diflblution  of  mpnafteries,  the  pofleffion 

diftdt'tofufthe  ^  ^^  '^^^  monaftery,  and  patticularly  of  the  tithes  Harnag^ 

sxmaflcry,  be    Groffge^  became  vefVed  in  Henry  ike  Eighth  ^   that  Henry  the 

•ame  veAed  m  higbtk  ht\t\%  fo  feifed  thereof,  by  his  letters  patent,  dated  the 

9U»ythifi^h%  fborth  of  Juiyj  in  the  twenty- ninth  year  of  his  reign,  granted 

the  fame,  atnongft  other  things,  to  Lord  Ponvys^to  hold  to  him  iq 
tail  mzXeincapiU  at  fifty- five  pounds,  eighteen  (hillings,  and 
2^*'*^"??'v  eightpencc  payable  for  the  fame  ;  that  the  faid  king,  by  other 
J^yTior  xtit  '^"^^^  patent,  dated  the  thirty-firft  of  March^  in  the  twenty- 
n^an  r  of  c«-  feventh  year  of  his  reign,  bargained  and  fold  to  the  laid 
^iham  J  herd  Pou^s  the  faid  yearly  rent  of  fifty-five  pounds,  eighteen 

ihillings,  and  ei^htpence.  and  alfo  Homage  Grange  and  the  tithes 

iherieof,  in  exchange  for  the  manor  of  Cottlnghamf  ita  Yorhjkire^ 

granted  to  thefaid  king  by  the  faid  I^^dPotuvs  y  that  before  the 

laid  grants  were  made,  the  receivers  of  the  common  revenue  in 

their  accounts  particularly  fpecified  the  tithes  of  thtfi&id  grange» 

mnd  accounted  for  the  fame  y  that  after  the  making  of  the  faid 

grants^  the  faid  tithes  were  mentioned   in  the  faid  accounts^ 

but  were  not  accounted  for,  as  being  granted  to  Lord  Potvy^j 

$ihM  fdrd  Tfuyt  as  in  the  augmentation  accounts  remaining  j  that  afterwards 

^rio  F9w^  Hartiage  Grange  and  the  tithes  thereof  became,  by  divers  mefnc 

and  Fov^Ur  to  conveyances,  vcfted  h^  the  family  of  the  Fow/ers,  of  Harnage 

the     defend«ot  Grange ;  that  the  defendant  IVindfor  pttr<hafed  the  faid  grange 

W^^* .  and  tithes  of  &ir  William  Fowier^  for  a  valuable  confideration,  by 

deeds  of  leafe  and  releafe,  dated  the  fourteenth  and  fifteenth  of 
November  1 739  j  that  under  the  faid  graots  they,  had  fcceived 
all  the  tithes  of  HarnageGrange  to  their  own  ufe,  and  had  paid 
the  faid  annual  penlion  of  twenty  jlullings  to  the  re^or  | 
that  no  tithes  in  kind  had  ever  been  p^id  to,  or  received  by  any 
refior  for  the  faid  grange  till  of  late  years  ;  the  defendant  not 
being  able  to  get  the  deeds,  &c.  fropi  iYic-Fo^vler  family  till  the 
filing  of  the  bill ;  that  thereifore,  for  the  reafons  afbreiaid,  the 
plaintiff  had  no  right  to  any  other  payment  or  fatisfadlion  for  or 
in  refptdl  of  the  tithes  of  Harnage  Grange  than  the  payment  of 
twenty  (hillings  a- year  :  and  he  ofiered  to  pay  the  iame  for  as 
many  years  as  he  was  entitled  to  receive  the  fame.  The  anfwer 
further  fiatcd,  that  they  had  not  occupied  stny  lands  in  the 
'  pariih  for  which  they  had  not  paid  all  thie  tithes  demanded 
from  them  in  refpeft  thereof,  fave  iuch  as  were  parcel  of 
the  Grange  i  and  iubmitted,  that  they  ought  not  to  be  com- 
\;  peiled  to  n.ake  any  diicovery  touching  the  tithes  i|i  kiod  artfing 

tbercoiia 

Th« 


«•' 


:* 


DURING  THE  REIGN  OP  GEORGE  THE  THIRD.  f 

The  plaintiff  replied  j  the  defendant  rejoined  ;  but  no  witr       A© ami 
VtfTcs  were  examined  on  cither  fide  j  and  upon  hearing  coun-      ^^, 
fel ;  and  on  reading  a  decree  made  by  the  court-of  augmentation  _,  -aL^^ 

pf  the  revenues  of  the  crown,  dated  the  tenth  of  Af/ij,  in  the  ^^^ 
twenty- ninth  year  of  Henry  the  Eighth^  in  a  qaufe  between  SievtHy 
|ate  abbot  of  the,  monaftery  of  Byldy  plaintiff,  and  Sir  David 
Egerley^  clerk,  parfon  of  the  parifli  church  of  Cutide^  defendant^ 
pn  a  bill  of  complaint  thereto  exhibited  ip  the  court  of  ftar 
chamber,  and  fent*into  the  court  of  augmentations,  whereby  it 
was  ordered  and  decreed,  that  the  faid  Sir  D.  Agerley  (hould 
from  thenceforth  have  and  enjoy  all  the  tithes  yearly  coming  and 
growing  of,  in,  and  upop  the  faid  grange,  called  Homage  Grange i 
and  alio  on  reading  the  anfwers ; 

It  was  this  day  ordwred,  that  the  defendants  do  feverally  The  tJthw'  cf 
come  to  an  accpunt  for  the  value  of  thefeveral  titheable  matters  ^^^g*  Grmug* 
and  things  which  arpfe,  renewed,  or  increafed  in  and  upon  the  naSr'^kiBd.  ^ 
faid  grange,   palkd  Hariwge  Grange^  \n  the  occupation  of  the 
defendants  rcfptftiyely,  for,  in,  and  during  the  faid  two  years^ 
being  the  time  demanded  by  the  bill  \  and  that  they  do  fatisfy 
and  pay  to  the  plaintiff  what  '(hail  appear  due  on  the  account^ 
with  his  coOfi  to  be  ta^ed  ;  further  direAions  to  be  refervcd  till 
|fter  the  report. 
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lTr»HE  bill  ftated,  that  the  plaintiff,  for  twenty-eight  years  paft,  T'm  improprfi. 
-■-    had  been  feifed  in  fee  of  the  reftory  impropriate  of  the  ^^^/^St.Bmfph 
parifh  of  Saint  Botclpb  without  yi!dgate\  that  part  thereof  was  in  Jful^'c^f'*'^ 
fjfndon  or  the  liberties  thereof,  and  other  part  in  the  fuburbs  of  MMJex,t^am 
the  faid  city,  in  the  county  of  Middle/ex  i  that  he,  as  impropriator  ao&  a-^ear  from 
thereof,  was  entitled  to  receive  quarterly,  for  the  time  aforefaid,  the  de!endant,in 
all  tithes  apd  rates  for  tithes,  f|ims  of  money,  cuftomary  pay-  ^^^^^^^*^, 
pients,  or  other  duties  in  lieu  of  tithes,  and  ecclefiaftical  duties,  SwuttfiJd. 
due  b]^  cuftojn  or  common  right,  or  fome  rate,  compofition,  or   . 
fatisfaAion  for  the  fame,  and  all  other  dues  and  proBts  to  the  faid 
reAory  and  narifh  church  and  the  impropriation  thereof  for  the  * 
time  beiAg'  belonging,  and  payable  by  the  inhabitants,  owners, 
and  podenofs  of  any  houfes,  out-houfcs,  ihops,  cellars,  follars, 
warehoufes,lands,  and  grounds  within  the  parifh  and  the  titheable 

£"aces  thereof,  within  the  time  aforefaid,  as  well  in  fuch  parts  of 
e  parijf^  as  lie  within  the  city  of  London  and  the  fuburbs  of  the 
faid  city  as  in  fuch  parts  as  lie  within  the  county  of  A£ddle/ex4 

'  ^  that 
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Ktka^tom  •   that  the  defendant  for  fcvcn  years  paft,  as  well  in  his  own  right 
afairfi         ^^  j^j  right  of  Other  p*rfons  whom  he  reprefcnted,  had  been  aa 
inhabitant,  owner,  leiTee,  and  pofTeflbr  of  a  dweiling-^houfes 
with  the  buildings   and   appurtenances  thereto*  belonging,   in 
Ea/t  Smithfieldy  within  the  part  of  the  pariih  which  was  in  Middle^ 
fex^  for  which  twenty  fhillings  a-year  were  due  in  lieu  of  tithes  ; 
that  the  defendant  and  the  former  owners  or  occupiers  thereof 
had  immemorially   theretofore   paid  to  the  plaintiflf  and   hi& 
predeccffors,  or  their  I^flees,  twenty  (hillings  yearly  for  the  tithe& 
of  the  faid  dwelling  houfci  (lable^  and  other  buildings,  or  as  an. 
.  ancient  compodtion  for  the  tithes  of  the  lands  on  which  the  faid 
premifes  then  ftood,  by  yearly,  half-yearly,  and  quarterly  pay- 
ments from  Chri/lmas  1729  to  Lady  Day  1752,  both  inclufive  ^ 
and  that  the  faid.fums  had  been  paid  for  the  faid  premifes  from 
the  year  1666  •,  that  the  di:fcnd3nt  ou^ht  to  have  paid  the  faid 
annual  payment  in  lieu  of  tithes  Tor  the  faid  premifes,  according 
to  cuftom  time  out  of  mind  •,  that  he  had  frequently  applied  to 
him  for  the  fame ;  but  which  he  had  refufed  to  pay.     The  bill 
further  ftated,  that  there  had  been  feveral  bills  *filcd  in  this  courc 
by  the  plaint! ff^s  predecefTors    againft    the    inhabitants    and 
occupiers  of  houfes  and  tenements  within  that  part  of  the  parifh 
which  was  in  Middle/ex  %  and  that  they  had  been  decreed  to  pay 
certain  fums  for  the  tithes  thereof;  and  he  prayed,  that  the  de- 
fendant might  be  decreed  to  pay  him  for  the  tithes,  duticsj 
and  profits,  or  the  rate  or  compoGtion  in  lieu  of  tithes  by 
him  owing  for  his  faid  houfe^   ftablcj  and  premifes,  during 
the  time  aforefaid. 

» 
T%e  cfefendant      The  defendant  admitted,  that  the  plaintiff  claimed  the  reflory 
6y«i,  that  houfes  impropriate  of  the  faid  pariih  j  but  denied  that,  t%  his  know- 

iT*  **^af?"n«  ^^^8^'  ^^^  ^**  ^^''^^  thereof  in  fee,  or  had  any  other  cOate  of 

Sheabkofcom^  inheritance  therein.     He   alfo   admitted,  that  he  was  a  leflce 

■Bonncibt ;  and  in  pofleffioD  of  the  houfe  and  building  iltuate  in  th^t  part  of  the 

that  there  is  no  parifh  of  Saint  Botolph  njuitbout  ZldgaU  which  is  in  the  county  of 

^^^f's^  %T.  -*f'^(/^*>  »n<l  ^ad  ^^^^  ^^  during  the  time  mentioned  in  the 

i»^i°wiiich  lies  ^^^^ »  ^°^  ^^*^>  ^^*'  ^°^"  ^^^^^  ^^  entered  on  the  premifes  the 

in  AtidMtjex,  to  colle£lor  of  the  tithes  for  the  impropriator  came  and  demanded 

pay   the  tithes  of  him  tithes  or  a  payment  after  the  rate  of  twenty    fliillings 

lum^     ^^  a-year  in  lieu  thereof,  alledging,  that  the  fame  was  payable  to 

*  the  impropriator  for  the  faid  premifes,  by  virtue  of  fome  cuftom  \ 

that  he  being  a  ftranger  had  paid  the  fame  until  the  year  1 752  j 

but  that  fince  that  year  he  had  not  paid  the  fame,  or  any  part 

thereof :  and  he  infifted,  that  no   tithes  or  r;ite  for   tithes, 

or  money  in  lieu  thereof,  were  due  or  payable  for  the  faid 

premifes,  for  that  no  tithes  were  due  for  houfes   or  other 

buildings    of  common   right ;    and  that  no  cuftom   to  pay 

fuch  tithes  prevailed  within  that  part  of  the  parifh  of  Sa'mi 

Svtol^h  without  Aldgate  which  lies  in  Mijd/e/fx.    He  dHo  faid^ 

that 
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that  the  plaintiff,  he  believed,  had  exhibited  his  bill  in  chan-  KrHAiToii 
eery  in  the  year  1747  againft  Henry  WVhughby  and  others,  H'^P 
occupiers  of  houfcs  within  the  faid  parifli,  fetting  forth, 
nmongft  other  things,  that  the  defendants  ought  to  have  paid 
the  plaintiff  one  (hilling  out  of  every  ten  {hillings,  and  two 
fhillings  out  of  every  twenty  {hillings  yearly,  and  fo  in  like 
proportion  for  every  tenement  above  the  rent  of  twenty  (hil- 
lings, afcending  from  ten  (hillings  to  ten  (hillings,  according 
to  ancient  cuflom  time  out  of  mind  ufed  in  that  part  of  thq 
pari(h  and  re£tory  which  lies  in  Middlefex ;  that  the  faid 
defendants  denied  the  cu(h}m  ;  that  on  the  hearing  of  the  caufej 
an  iffue  was  directed  to  try  the  fame ;  that  the  plaintiff  declined 
proceeding  to  trial ;  and  that  his  bill  was  afterwards  difmifled 
"with  cods  ;  that  the  plaintiff,  he  believed,  had  commenced 
feveral  other  fuits  againfb  feveral  of  the  inhabitants,  and  had  ^ 

thereby  intimidated  them  to  pay  what  he  demanded  for  tithes^ 
and  had  frequently  given  receipts  in  an  unfair  manner:  and  andtbatiftfieiv 
he  further  infifted,  that  no  tithes  were  due  for  the  premifes  ■•»  the  ground 
occupied  by  him,  not  only  for  the  reafons  aforefaid,  but  be-  ^"  mS''"***ft  ** d 
caufe  the  ground  and  foil  of  the  faid  premifes,  and  other  parts  was  parcel  of  the 
ofthe  faid  parKh,  were,  at  the  diffolution  of  monafteries,  in  the  poiTeffioniofthe 
thirty  firft  year  of  Henry  the  Eighth^  part  of  the  poffeiEons  of  m<m»ftery      of 
the   abbey    or  monaftery    of  Grace^  diffolved  by  the  (latute  ^^L^^^  ^ 
^i.HenJB.  a  13.;   that  the  faid  monaftery  was  one  of  the 
greater  monafteries,  and,  of  the  yearly  value  of  two  hundred 
pounds  ;   that  the  fame  was  difcharged  from  the  payment  of 
tirhesin  refped  of  the  lands  belonging  to  it ;  and  that  the  lands 
in  the  faid  parKh  were  difcharged  of  tithes*    He  denied  that 
he  knew  of  any  decree  or  proceedings  in  this  court  between 
the  impropriators  and  inhabitants  of  the  pari(h ;  but  faid,  that  if 
any  decree  had  been  made,  the  fame  was  obtained  by  collu(ionj 
^nd  that  hc,.thc  defendantj  was  not  bound  thereby. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witnefles  The  eiddence 
vrexe  examined  on  both  fides ;  and  upon  hearing  counfel ;  "^^^ 
ancl  reading  an  indenture  tripartite,  dat^d  the  twelfth  of  June 
I72S>  figned  J.  Raymond  and  others;  the  anfwer,  and  the 
fchedule ^annexed  to  it ;  the  depofitions  of  Thomas  Tewdy  which 
was  objcftcd  to  by  the  defendant's  counfel ;  his  crofs  examina- 
tion tb^the  firfi  part  of  the  fifth  interrogatory  as  to  other  matters 
in  the  (aid  fifth  interrogatory,  when  the  objef^ion  was  overruled ; 
the  tithe  booic  of  the  coUeAors  referred  to  by  his  depofitiori, 
^hich  ^^s  objeAed  to,  an^  the  objedlion  over-ruled  \  the  depo« 
fition  of  F*  Phipps  ;  and  feveral  entries  in  the  tithing  book 
for  that  part  of  the  pari(h  of  Saint  Boioiph'sj  Aldgate,  fituate  ia 
the  county  of  Middlefex,  from  1673  to  17535  decrees  in  this 
court  in  Eafier  Termy  the  feventh  of  May^  and  Trinity  Term^ 
fbc  fifth  of  yWy,  in  thefixth  year  of  William  and  Mary,  between 

Umfr evilly 
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|f»»AiToii  -  Umfirmlle  v.  Toppini  {a)  j  a  decree  in  Michatlmat  Term,  thf 
lu/wM-ir    ^^^"^y-^*^^    of   Kovimbery    in  the   fame  year,   UmJrevUU  v. 

Campion  (b)  ;  a  decree,  the  thirteenth  of  February^  in  the  four- 
teenth and  fifteenth  years  of  CharUs  the  Second,  ReyneJI  v. 
Caff  in  i  and  Upon  full  debate  ; 

Tbe  tithct  de.  The  Court  ordered .  the  defendant  to  account  to  the 
pianded  by  th«  plaintiff  for  the  faid  funi  of  twenty  {hillings  yearly  demanded 
■""  decited.      ^^  ^y^^  |jjj|  ^uj-j^g  the  time  aforcfaid  j  and  alfo  pay  him  his  cofts 

of  fuit  when  taxed, 


(m)  The  caft  of  UmfievUUv.  Topftng 
«na  oth'ers  came  before  the  Court  on 
the  feventh  of  May  1694.  HaflerTcnrif 
6.  Will.  &  ^'try.  The  bill  demanded 
tithes,  or  cuftomary  payments  in  lieu 
thereof^  for  certain  premifes  in  the 
polfeffion  of  the  defendants  in  that  part 
of  the  pari(h  6f  Saint  Betofpb  ivtibeui 
AUgaU  as  lies  in  the  county  of  Mid- 
HiftK,  lo  \.\i\i.\i  bill  the  defendants 
anfwered,  and  the  plaintiff,  by  a  fpecial 
replication,  rcllnquiihed  all  tithes  and 
does  anteccjdent  to  the  thirteenth  of 
September  \^%%  \  the  defendants  re- 
joined ;  and  witncffes  were  examined  } 
and  upon  reading  the  depofitions,  and 
the  ancient  tithe  books  of  the  parifli, 
Tus  Court  decreed  the  defendant^ 
ToppiMg  and  Hart  to  pay  twp  (hillingi 
»na  fixpence  a  quarter  ip  Uen  of  the 
tithes  of  their  houfes,  and  alfp  £afler 
offerings  for  themfelves  and  their  fami- 
lies ;  the  defendaa^  Drnvenptrtimd  fFeH 
to  pay  two  ihilimgs  a  quarter  ;  the 
defendant  Jones  one  pound  five  ihillings 
s  quarter  ft>r  his  houfc  in  Xing  Harry 
Yard ;  and  as  to  the  defendant  Middit^ 
<Afv,  the  Couit  dire<fted  an  ifTue  to  try, 
before  the  Chief  Baron  and  a  Ipecial 
jury,  **  Whether  there  is  a  mtdm  of 
**  twenty  ihtUings  4-y«ar,  or  pother 


(( 
«c 


M«dk#of  twenty  pounds  a-year,  of 
any  and  what  other  m%dus  or  mtdyftt 
exceeding  twenty  (hilii  gs^  year  lot 
the  houfes  called  Hooker* s  Rents ^  of 
iK'hich  thf  defendant's  houfe  was 
one,  on  the  n  nh  fide  of  Sun  Yard'" 
and  that  if  upon  the  trialthe  jury  fbould 
find  that  there  is  no  other  modut  than 
twenty  ihillinf>s  a-year  for  Hooker's 
Remts,  the  Court  will  confider  of  coftt 
for  the  defendant  Middieton  for  the  iai(} 
trial.  1'he  cauie  came  01;  to  be  furthef 
heard  00  tr  e  fourteenth  of  May  1 694, 
when  the  deputy  was  ordered  to  t^ke 
an  account  as  againft  the  defendants 
Grojfe,  RatcUfe.  Hoihftk,  Tnrnert  Htrm^ 
Cbettvin^  Kendal^  Smithy  and  others^ 
according  to  the  different  rates  men- 
tioned for  their  feyeral  teneiuents  in  the 
parifli.  On  the  twenty* fecond  ofAfay 
1694,  a  decree  mj/$  againft  HofkecM, 
Tyrner^  Kendai,  and  Cbtiyvjn  was  made 
abfolute ;  and  on  the  fifth  of  July 
following,  the  deputy's  report  was  rati* 
fied  and  confirmed*  fiut  it  does  not 
appear  from  the  Book  of  Decrees  an4 
Orders,  that  any  proceedings  were  ha4 
upon  the  tffue. 
{I^J  See  W  4«  page  32^. 


<•  Cbo.  3* 


The  impropria- 
tor of  5f.i7«/o//& 
mMottt  Aldgatt 
ilemands  the 
tithes  of  two 
hoK^kt'tntbiMu 
wmtif  of  one 
lioufe  in  Hifib 
iSf/vcryandofan. 
otherhoufe  abut' 
tkn^cn  tbi  MtCnf 
rxes,  according  to 
the  rates  decreed 
by  the  ftatttte 
t7Hen3.c.s9« 


Kynaston  agairifi  Brecknock. 

London f  ttb  June  1761. 

'THE  bill  ftated,  as  in  the  fbrmer  caufc,  that  the  plaintiff  waa 
*  impropriator  of  Saint  Boto/fh  without  Jlldgate,  isfc, ;  that,  a^ 
fuch,  he  was  entitled,  according  to  the  ftatute  and  decree  made 
in  the  thirty-fevcnth  year  of  Henry  tbe  Eighth ^  to  one  fiiiiling  and 
fourpence  halfpenny  out  of  every  ten  ihillings  yearly  rent  of  the 
premifes  and  buildings  in  that  part  of  the  parifh  which  lies  within 
the  city  of  London^  and  to  two  fhillings  and  ninepence  out  of 
every  twenty  fliillings  yearly  rent,  and  fo  in  proportion  for 
every  tenement  above  the  faid  rent,  payable  quarterly ;  that  the 
defendants  had,  in  right  of  thcpifcly^s  and  other  perfons  whon\ 

they 


DtJRlNG  THE  REiGN  OF  GEORGE  THE  THIRD.  tj 

they  rcprefented,  been  inhabitants^  Icflecs,  owners,  occupiers^  Kthait^w 
and  poiTefibrs  of  fevcral  houfes,  warehoufes,  (hopsi  cellars,  „  •^*"ac*. 
follarsy  (lables,  and  grounds  in  the  city  of  London  and  the  laid 
rectory;  that  they,  as  owners,  leffees,  and  occupiers,  had  paid 
condderable  iines  for  the  renewal  of  the  leafes,  and  ought  to 
have  paid  to  him  the  tithes,  rates,  and  cuAomary  payments 
by  them  refpcftively  payable,  in  lieu  or  in  the  name  of  tithes, 
for  their  refpeftive  houfes  and  other  tenements,  either  according 
to  immemorial  cuftom,  or  elfe  according  to  their  feveral  compo- 
fitions  or  agreements,  or  according  to  the  faid  decree  ;  but  that 
they  had  refufed  to  difcover  the  fame,  or  to  pay  to  him  his  juft 
and  legal  dues. 

The  defendants  Dyer  and  Gurry  admitted  that  the  plain-  Tlie  defiprw^mn 
tiff  was  feifed  of  the  redtory  j  and  that  they,  as  leffees,  pof-  ^.^^  ^^"^ 
feffed  and  occupied  certain  tenements,  &c.  In  the  Minorus^in  MStft^h**^*^ 
London*  houfes   in    tht 


The  defendant  Breclnoci  denied  that  the  plaintiff  was,  to  his  The  defendans 
knowledge,  feifed  in  fee  of  the  redlory,  or  that  he  was  of  com-  ^''«^o€k  pteads 
mon  right,  by  cuftom,  or  by  the  faid  decree,  entitled  to  tithes,  !d*fo*'i.**L^ 
or  cuftomary  payments  in  lieu  thereof;  and  faid,  that  he  had  \ntheHiibStrta 
been  owner  and  poffeffor  of  a  dwelling-houfe  and    (bop  in  and  char  abutiii^ 
ibe  Minoriesznd  in  High  Street  \  that  in  lieu  of  the  tithes  of  the  oatU  Mkmith, 
faid  premifes,  a  modus  of  thirteen  (hillings  and  fourpence  a-year 
was  payable ;  and  he  infided  on  the  fame  in  bar  of  the  plaintiff^s 
demands,  according. to  the  rates  fpecified  in  the  decree. 

The  plaintiff  replied ;  the  defendants  rejoined  ;  and  witnefle^  The  eridcoG* 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  fcH*  the  ^^^ 
plaintiff  and  the  defendant  Breckmch  ;  and  no  counfel  appearing 
for  the  defendants  Grace^  Dyer^  or  Gurry  ;  and  reading  feveral 
depofitions  ;  an  indenture  tripartite  of  bargain  and  fale  inroHed 
in  chancery, dated  the  twelfth  oijune  1728,  from  J.Raymond 
and  others  of  the  reftory  of  Aldgate  to  the  plaintiff  in  fee  ;  the 
tithing  books  from  1721  to  1755  ;  and  on  debate  of  the  mat- 
ter i 

The  Court  ordered  Breckmch  to  pay  to  the  plaintiff  the  The  madia  d 
annual  fum  of  thirteen  (hillings  and  fourpence  for  his  houfc  and  V^*^jf'  .*'*** 
appurtenances  fituate  in  High  Street ^  in  the  pariih  of  Saint  a'year**d«:recd 
£oto/pbf  Aldgate f  and  fifteen  (hillings  for  one  other  houfe  occupied  to  be  paid  iot 
by  him  abutting  on  the  Minoriei  during  the  time  demanded  by  the  other  houfe» 
the  bill,  with  cof^s* 

The  Court  alfo  made  a  decree  nijizs  to  the  other  defcfid-  The  other  de* 
tnts  ;  and  no  counfel  appearing  for  thein,  the  faid  decree  was,  fcnd*nw decreed 
on  the  twenty-fifth  of  January  1762,   made  abfolute  ;  and  on  [o^cft^tuw"* 
the  lixteenrh  of  July  1762,  the  deputy's  report  was  confirmed, 
and  the  faid  defendants  ordered  to  pay  the  feveral  fums  reported 
due^  witli  fubfequent  cofts. 

Barrett 
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Tim.  T«iM|  Barrett  azainft  Filmer. 

Htrtfordfiirey  I'jti  Junf  I'jCu 

Tbe  viear  of  It.  'TP  HE  vicar  of  the  parifh  and  parifli  church  of  Ichleford  cum 
Mlrford  cum  Pir.  '^  Pirtott^  othcrwife  Pirioti  cum  Ickleford^  in  the  county  of 
t<m,m  HirtforJ.  Hertford^  chimcd  all  fmall  tithes  arlfing  therein;  and  ftated, 
^'V\lu^'^^  that  the  defendant  i^iViw^r  had,  ever  fmce  the  piaintirs  inftitu- 

lo  the  ttbes  of  ^.        ,       ,  -    ^    i  r  •  i  • 

bay,  and  to  all  **^^  ^^  the  year  I758,  been  owner  of  the  manor,  and  impropna- 

fmail  tithes  and  tor  of  the  reftory  of  Pirton  cum  IckUfordy  and  had,  as  impropria- 

Sajler  offerings  tor,  claimed  and  received  during  the  faid  time,  not  only  the  tithe 

^^ofp-  ^^  ^^  ^^y^*  ^^^  ^^^^^  ^^^^^^  tithes,  which  were  of  right  due  to  the 
— '  V  ""'«••  vicar  \  that  the  defendant  jirmld  during  the  faid  time  had 
occupied  a  meifuage,  orchards,  gardens  and  lands  in  the  parifh, 
and  had  yearly  thereon  hay,  milk,  wooU  eggs,  pigs,  hops,  coppice 
wood,  pears,  apples,  and  other  fruits,  lambs,  calves,  and  other 
titheable  matters,  the  tithes  of  which  he  ought  to  have  paid  to 
the  plaintiff,  as  well  as  his  Eafter  offerings  ;  but  which  he  hady 
under  various  pretences,  withheld,  and  refufed  to  pay.  The 
bill  therefore  prayed,  that  the  defendants  might  be  decreed  to 
account  with  the  plaint'^ for  tithe  hay,  and  all  other  fmall  tithes, 
oblations,  and  Eafter  offerings,  which  had  been  withheld  by 
them  fince  the  plaintiff'^s  inftitution  and  induction,  and  fattsfy 
the  plaintiff* for  the  fame  \  and  that  the  plaintiff''s  right  to  the 
faid  tithes  in  kind  might  be  effablifhed. 

The  defendant  Ftlmer  admitted,  that  the  plaintiff^  was  vicar  of 
the  parifh,  and  by  virtue  thereof  entitled  to  x\\t  finali  tithes  arifing 
therein,  or  to  fome  compofition  in  lieu  thereof,  and  likewrfe  to 
Eafter  offerings  j  but  he  denied  that  he  was  entitled  to  tithe  hay  5 
and,  on  the  contrary,  infifled,  that  fuch  tithe  hay  belonged  to  him 
as  impropriator  of  the  rectory,  and  of  couffe  that  it  ought  of 
common  right  to  be  received  by  him  or  his  lefTee. 

The  defendant  Arnold  alfo  admitted,  that  the  plaintiff^  was 
vicar  of  the  parifh,  and  entitled  to  the  fmaii  iilkesy  or  to  fome 
compofition  in  lieu  thereof ;  but  not  that  he  was  entitled  to 
Eafter  offerings,  for  that  he  and  his  family  had  refided  in  the 
parifh  upwards  of  twenty  years,  and  that  during  all  that  time  no 
demand  had  ever  been  made  of  him,  nor  had  he  ever  paid  any- 
thing for  Eajler  offerings  :  and  he  infifled,  that  the  plaintiff, 
as  vicar,  was  not  entitled  to  tithe  hay  within  the  manor  and 
redlory  of  Pirton^  or  to  any  compofition  in  lieu  thereof;  but 
that,  on  the  contrary,  he,  as  lefTee  under  the  defendant  Filmer^ 
was  entitled  to  the  fame.  He  faid,  that  he  was' in  poffeflion  of 
the  faid  manor  and  reftory,  with  the  demefne  lands  thereto 
belonging  \  that  the  fame  confifted  of  a  mcfluage,  malt-houfe, 
and  other  buildings,  with  arable  and  paflure  grounds  \  and  that 
if  the  Court  fliould  be  of  opinion  that  the  plaintiff  was  entitled 

to 
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to  the  tithe  of  hay  as  vicar,  he  was  willing  to  account  for  what 
had  arifen  on  his  lands  asthe  Court  ihould  dire^,  or  to  pay  him 
a  compoiition  of  fifty  (hillings  a  year,  as  he  had  paid  the  former 
Ticar,  and  all  the  arrears  thereof  j  and  he  averred,  that  the  faid 
fum  was  the  full  value  of  the  fame. 

The  plaint  iff  replied  5  the  defendants  rejoined  j  and  witnefles 
ivere  examined  on  both  fides  ;  and  on  reading  the  proofs  taken 
in  the  caufe  ;  the  exemplification  of  a  decree  of  this  court  made 
in  the  caufe  of  J.  Savage,  CUrk^  v.  J,  IVhitCf  in  Michaelmas 
Term,  in  the  twenty-fixth  year  of  Charles  the  Second  [a)  ;  and  on 
debate  of  the  matter  j 

The  Court  ordered  the  plaintiff's  right  to  the  tithe  hay 
and  other  tithes  demanded  by  his  bill  to  be  eflablifhed  \  and» 
by  confent  of  both  parties,  the  defendant  Arnold  to  pay  to  the 
plaintiff  ten  pounds  in  lieu  of  the  fever al  fpecies  of  tithes  de- 
manded by  the  bill,  together  with  his  cofts. 


Bambvtt 
FxLMsa. 


(a)  The  cafe  of  Savage  v.  White  and 
•thers  came  before  the  Court  on  the 
twelfth  of  June  1673.  The  plaintiff, 
mt  vicar  of  the  pariih-chuiclies  of 
Jcklefwd  and  Pirton,  in  Hertfordjhire^ 
filed  his  bill  to  difcover  and  enforce  the 
payment  of  the  fcvcra.\/mali  tithes  which 
the  defendants  had  withheld  during  the 
two  precedingr  years.  1  he  defendant 
ff^Llte  fct  forth  the  feveral  tithcable 
matters  wbich  he  had  had  in  the  parifh 
oiPirton ;  denied  that  he  had  any  in  the 
pariih  of  JMefori ;  and  infilled,  that  the 
tithes  arillng  in  Pirton  belonged  to  him 
as  lord  of  the  manor,  and  impropriator 
of  the  redlory  of  Pirton  ;  that  the  faid 
manor  and  redory,  and  all  the  tithes 
thereof,  had  been  formerly  parcel  of  the 
poffeffions  of  the  priory  of  the  BUJfed 
Mary^  in  He*tfori ;  that  they  came  to 
the  crown,  on  the  diifnlution   of  the 

r'ory,  by  virtue  of  the  iUtute  27.  Hen. 
;  that  Henry  the  Eijhtb  granted  the 
£ame  to  A.  Denny  and  ^.  Champernoone  ; 
and  that  the  fame  had, by  feveralmefne 
conveyances,  been  conveyed  froni  them 
to  him ;  and  that  the  endowment  of  the 
faid  vicarage  made  no  mention  of  any 
linaUor  other  ti'hes,  or  of  any  compoii- 
tion  in  liev  thereof,  to  be  paid  out  of 
PlrUm  to  the  vicar  of  lekUjwi  eutn  Pir. 
tm;  but  he  admitted,  that  the  pUintilF 
'Vras  estitlcd  to  £afier  offerings.    'I  he 


(C 


Court,  on  reading  the  proofs,  and  on 
much  debate,  dirccled  an  ilTue  to  try^ 
Wliether  any  fmall  tithes  arillng  in 
**  Pirton,  or  any  cuftomary  payments  in 
"  lieu  thereof,  are  due  to  the  plaiji- 
**  tiff;'*  andon  the  trial,  the  jury  tound 
a  verdid  for  the  plaintiff.  The  de- 
fendant applied  for  a  new  trial ;  but  on 
Mr.  Justice  'IwisD  EN  certifying  that 
he  did  not  difapprove  of  the  former 
vet  did,  a  new  trial  was  refufed  ;  and« 
on  the  twentieth  of  November  ^673, 
the  Court  ordered  the  defendant  White 
to  pay  two  pounds,  feven  fliiliings,  and 
fizpence,  as  the  value  of  ihe/ma/I  tithes 
withheld  by  him  and  the  other  defend- 
ants from  the  plaintiff;  the  tithe  of  Bay 
being  among  the  tithes  fo  withheld. 
On  the  tenth  oi  February  1675,  another 
bill  which  Savage  had  filed  againft 
White  for  the  fmall  tithes  of  the  pariih 
of  Pirton  came  on  to  be  heard,  and  ano- 
ther iffue  precifely  fimilar  was,  on  the 
defendant's  promifin^  to  pay  full  coftt 
both  at  law  and  in  equity  if  the  verdid 
was  againil  him,  ordered  to  be  tried ; 
but  a  treaty  took  place  between  the 
parties  before  trial ;  and  on  the  twenty- 
third  of  November  1676,  the  Court  or- 
dered, that  the  agreement  Ihonld  ftand 
and  remain  in  full  force,  and  be  duly 
performed  by  each  party. 


PULTENEY 


I 


id  Decrees  In  tithe  cAussa 


Softurjetjbiret  %tb  December  I'jSu 

The  reaor  of  ^IpHE  TtStOT  oi  Curry  Mallet^  in  the  county  of  S^w^f^,  claimccr 
OanfjMaUtit  in  A  thc  great  and  fmall  tithes,  particularly  the  tithes  of  wool 
dajfTVirS^tithfi  ***^ lansbs,  the  agiftment  tithes  for  all  barren  and  unprofitabfe 
•f  fmrk  T0fm  ^^^^^%  hay,  milk,  calves,  gardens,  offerings,  oblations,  and  other 
in  kui4»  dues  arifing  in  the  parifh  ;  and  dated,  that  the  defendant  had, 

ever  flnce  Jiajitr  1 744,  occupied  a  farm  called  Park  Fwm^  with 
the  gardens,  orchards,  or  lands  thereto  belonging  \  that  the 
tithes  accruing  thereon  ought  to  have  been  fet  out  and  paid  in 
kind  \  that  no  nodus  or  cuftomary  payments  extend  to  the  faid 
farmi  or  to  any  of  the  lands  thereto  belonging  ;  that  at  the  time 
he  took  pofleflion  of  the  faid  farm,  he  coiUccaled  all  the 
tithes,  and  the  number  of  (heep  and  other  cattle  which  had  been 
fold  or  depaflured  by  his  father }  and  that  he  had  cut  and  loppetl 
large  quantities  of  hedge-wood,  pollard  trees,  or  maiden  trees 
under  twenty  years  growth,  and  fold  the  fame,  without  paying 
the  tithes  in  kind  thereof  to  the  plaintiff!  The  bill  there- 
fore prayed,  that  the  defendant  might  account  for  the  faid 
tithes. 

The  deibiutant  The  defendant  admitted  that  the  plaintiff  was  redor  of  the 
Ciyt,  chat  the  parifh,  but  left  him  to  prove  his  right  to  the  tithes  thereof  5 
^^^  '^bc^aid  *^^  fsfcid,  that  fince  the  month  of -^/>rf/  1744  he  had  occupied 
inkind;  ofgrafs  ^^^^  Farm  \  that  by  the  cuftom  of  thc  parifh,  the.  tithes  of 
iothe  finl  cock ;  v^heat  and  other  corn  and  grain  ought  to  be  paid  in  kind  ; 
cf  fruit  when  the  tithes  of  all  grafs  cut  in  kind,  when  firfl  put  into  cocks  j 
gathered  j  ^f  ^  pears,  apples,  and  plumbs,  in  kind,  at  the  time  of  gathering 

fhat  the  tenth  of  them  ;  the  tenth  part  of  the  agiflment  of  barren  and  unpro* 
IS.  a  week  for  fitable  Cattle  \  the  tenth  part  of  one  fhilling  a^  week  for  agifting 
*"*"'k*^f  °^h*^'  every  ox  and  gate,  and  of  eightpence  for  every  heifer  ;  that  one 
fen  is  due  in  "^^^1  is  due  to  the  ref^or  for  each  fheepkept  and  fhorn,  in  lieU 
Iku  of  agiftment  of  tithe  wool ;  twopence  for  every  milch  cow,  in  lieu  of  tithe  . 
tithet ;  milk  ;  one  penny  for  every  calf  reared,  and  if  fold,  the  tenth 

S^  *S"''iithi  P^^  °^  '^^  "^^"^^  ^^  ^^^^  ^^^>  ^^  ^^  *^'^*^^  ^^  *^^  owner,  the 
^Qol .  left  (houlder  ;  fourpence  for  every  colt  reared  ;  one  penny  for  a 

ad.  a  cow,  in  garden,  and  all  therein  growing  ;  and  two{>ence  for  vttrj 
lieu  cl  tiiiic  perfon  above  fixteen  years  old  for  Eajier  offerings  ;  the  faid 
"li* '  ff  'i  payments  are  tobe  made  at  Eajltr^  or  asfoon  after  as  demanded  ; 
iliHed  iKc^^kft  ^^'^^  ^^^  ancient  method  of  paying  tithe  of  lambs  fallen  was, 
4lOQlder';  if  under  the  number  of  feven,  one  halfpenny  for  each  lamb^^ 

4d.  a  cdt ;  that  if  there  are  feven  or  more,  and  under  ten,  then  the 
Id.  a  garden  j  ^^ngj-  J5  f©  take  two  lambs,  and  the  reftor  fuch  lamb  of  the 

and   2d.    Eafi*r 

«Jfcringt>i 

1%  !or  every  kmb  under  fcTen  }  and  one  lamb  in  ten,  paying  |d.  for  every  hmb  deficient  on  5«Mf 

a  rcfidae 
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Ve&Iise  as  he  will  cle£l,  and  pay  to  the  owner  one  halfpenny     PutT?wir 
for  every  deficient  lamb  from  feven  to  ten  ;  that  if  there  are  tcii    u^^^^^l^"^^^ 
lambs^  the  ottner  is  firft  to  take  twoj  and  then  the  re£lor  one  ; 
and  that  the  faid  lithe  ought  to  be  rendered  at   Saint  Mark's  that  no  tithe  is 
^af  ;  that  nothing  was  due  in  lieu  of  the  tithe  wool  growing  **"•   ^^f^  ^^^^ 
from  &a«f  Marias  Dy  till  Jbecring  time^  the  tithe  lamb  being  ^^^.r^^D^y 
adeemed  a  full  fatisia^tion  for  the  fame.    He  deiued  that  he  jtad/htaringda^^ 
had  rrfufed  to  dileover  the  number  of  his  cattle,  or  the  quan- 
tities of  his  other  thheable  things  by  him  had  fince  E^l/f^r  1744  ; 
t>r  that  he  had  endeavoured  to  induce  the  plaintiff  to  accept  of 
lefs  t&an  what  was  dttt  to  him,  or  that  he  had  concealed  the 
number  of  (heep and  lambs  (horn  in  each  year  :  and  he  fet  forth  that  he  hid  ten- 
ths ftme  and  thd  tithing  thereof,  and  faid,  that  he  had  offered  ?J^«**  ^^\  ^*» 
to  pay  the  plaintiff  what  was  due,  which  he  had  rcfufed  to  accept.  ^"   ^  ***  » 
But  he  further  Faid,  that  if  the  Court  iOionld  be  of  opinion  that  the 
plaintiff  was  entitled  to  the  tithes  of  lambs'  wool  grown  betweea 
Sidni  ASeiriis  Daj^  when  the  iaid  lambs  were  tithed,  and  the 
time  of  (hearing,  or  to  the  tithe  of  the  wool  of  lambs  not 
depaftured  above  three  or  four  days  before  they  were  (heared, 
and  to  the  tithe  of  grafs  cut  to  feed  his  fick  bullocks  with,  he  that  no  tithes  it 
fobmitted  to  pay  the  fame  with  cefts  in  refpcft  to  fuch  part  ^"^^^^^^^^^  ^"^ 
thereof  as  was  not  included  in  h!^  tenders.    He  alfo  denied  ^{^  ^^\i^l 
that  he  had  cut  or  lopped  any  maiden  trees  or  pollards  under  that  no  tithes  \% 
twenty  years  growth,  or  that  he  had  cut  hedge-rows  or  other  <luc  for    wwi 
wood,  fave  only  for  the  ufc  of  his  family ;  his  dairy  ;  and  for  re-  ^^     ^^    *^ 
pairing  the  fences  of  the  iaid  fattk  \  and  fome  thorns  ;  and  he      ""* 
fiibmitted  whether  any  tithe  was  dlie  for  the  lame. 

The  plaintiff  replied  \  the  defendant  rejoined ;  and  witnefles  The    evidence 
were  examined  on  both  fides ;  and  upon  hearing  counfel  $  and  -^^^ 
reading  the  bill,  anfwer^  and  proofs  taken  in  the  caufe ;  and  on 
Rebate  of  the  matter  % 

The  CotTKT  declared,  that  the  wool  of  lambs  {horn  at  The  tithes    of 
MiMmmer  in  the  pari&  of  Curry  Mallet  and  the  titheable  t^e    wool     ^ 
places  thereof,  after  the  tithe  of  lambs  had  been  paid  at  Saint  »*«*•  ^^^^^^^  j 
MarVs  Doff    is    titheable ;    and  ordered  the  defendant    to 
account  with  the  plaintiff  for  the  ieveral  fpecies  of  titheis  de- 
inaaded  by  the  bilL 


Thk  Court  alfo  ordered  the  deputy  to  examine  and  ftate,  imt  the  defend. 
wliether  any  and  what  tenderd  had  been  made  by  the  de-  *"'  ordered  t^ 
fondant  to  the  plaimiff,  and  the  times  when  the  fairie  were  ^"^^^ 
refpeftivdy  mad^  and  make  returns  of  what  was  due  from  the 
defendant  to  the  plaimiff  for  tithes  at  the  rdjpe^li^ft  times  of 

Vol.  m.  C  fuch 
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PwtTlKIY 

agednji 
Utt£xman. 


fuch  tenders.     The  cofts  and  further  direftions  to  be  referred 
till  after  the  report  {a). 


fajTht  defendant  Utierman  purchafcd 
Park  Farm  of  the  Ed' I  9/  PeterboTQu^b 
in  the  year  1708.  In  the  year  1713, 
CocHurae,  the  then  rc<5icr  of  the  pariih, 
filed  his  bill  againft  hini  in  this  court 
for  the  great  and  fmall  tithes  of  the 
farm  from  the  time  of  his  pnrchafe. 
The  defendant  faid,  that  he  had  fct  out 
the  tithes  of  his  wheat,  barley,  oats, 
pcafe,  beans,  and  vetches,  for  the  faid 
years  in  kind ;  that  the  plaintiff  had 
taken  them  away ;  that  the  tithes  were 
worth  three  fhillings  an  acre ;  that  he 
had  made  the  plaintiff  a  (a tiafadion  for 
the  tithes  of  the  grais  he  had  mowed ; 
that  there  was  a  maJus  of  twopence  a 
cow  or  heifer  in  lieu  of  tithe  milk  ; 
of  three  {hillings  and  fourpcnce,  in  lieu 
of  the  tithe  wool  and  pafturagcof  fheep; 
of  three  fhillings  for  every  tench  lamb  ; 
of  one  penny  for  every  calf  bred  ; 
the  tenth  of  the  value  of  every  calf  fold ; 
the  left  fhoulder  of  every  calf  killed  for 
the  ufc  of  the  family  ;  one  penny  for  a 
garden  ;  fourpcnce  for  £ujler  offerings 
fol*  himfclf  and  family,  he  then  having 
no  child  or  apprentice  above  fourteen 
years  uf  age  ;  and  the  tithes  of  apples 
and  pearo  m  kind  ;  but  he  infilled,  timt 
no  tithes  in  kind  ought  to  be  paid  for 
any  matter  or  thing  arifing  on  the  faid 
Pari,  or  had,  in  the  memory  of  man, 
been  paid  or  demanded  for  the  fame  ; 
for  that  former  rei^ort  had  immem9- 


rially,  as  and  for  a  modus  in  full  fatif- 
faAion  of  all  tithes  great  and  fmall 
arifing  on  the  XaM  Pari  Farm,  a  horfe- 
leafe  yearly  in  the  faid  Pari  Farm^  or 
fome  compofltion  in  lieu  of  fuch  horfe 
leafe;  that  the  ufual  compofltion  for 
fuch  horfe  leafe  was,  for  many  years  to- 
gether, four  pounds^ ten  Ihillinga^-year  9 
and  that  he  had  tendered  the  faid 
four  pounds,  ten  fhillings  every  year. 
The  Court  direded  an  iffue  to  try 
the  moJiu  as  to  the  horfe  leafe  in  lieu  of 
all  tithes  arifing  on  Pari  Farm ;  and  the 
plaintiff  agreed  not  to  put  his  horfe  into 
the  grounds  in  queflion  until  the  matter 
fhouid  be  determined  ;  but  it  does  not 
appear  that  any  further  proceedings 
were  had  in  the  caufe.  "In  the  year 
171$*  Cotiiut/ie,  the  red^or  of  the  pariih^ 
died,  and  one  GratwUi  was,  in  the  fame 
year,  promoted  to  the  rcdory.  Grat^ 
wici  died  in  the  year  1735  ;  ^°^>  onthe 
nineteenth  of  June  1738,  a  bill  was  filed 
againfl  Utterman,  by  the  flfler  and  eze« 
cutriz  of  Grativici,  flating,  that  the 
defendant  had,  in  the  year  1717,  agreed 
to  pay  her  brother  eight  pounds  a  year, 
in  lieu  of  the  tithes  of  Pari  Farm,  for 
eight  years ;  but  that,  from  the  expira* 
tion  of  the  faid  term  until  her  brother's 
death,^he  had  held  the  iud  farm  with- 
out fctting  out  or  paying  any  tithes  for 
the  fame.  And  the  Court  dlre(5ted  the 
tithes  to  be  paid  as  demanded  by  the  bill. 


HrLARVTERM 

ft.  Cso.  3. 


The  vicar  of 
Btdm'wfur^  in 
S'>mert»tjbire^ 
claims  all  the 
fmall  tithes,  ex. 
cept  of  mlikj 
in  kind,  and 
particularly  the 
tithes  of  hay, 
and  of  agi fling 
and  dcpaAuring 
barrtn  and  an- 
profitable  cat 
tic. 


Hill  againjl  Branson. 

Samerfetjbiri^  d^tb  February  1762- 

T^HE  bill  ftated,  that  the  defendant  Broughton  was,  about 
^  Michaelmas  1 744,  appointed  prebendary  of  Bedminfter  and 
Redclife^  in  the  county  of  Somerfct ;  that  he  had  been  inftitutcd 
and  induced  into  the  faid  church  and  vicarage  ;  and  that  he 
ftill  continued  vicar  thereof,  and  had  thereby  become  entitled 
to  all  vicarial  tithes  arifing  therein,  and  in  the  titheable  places 
thereof;  that  by  leafe  dated  1750  he  demifed  to  the  plaintiff, 
his  executors,  &c.  all  the  vicarial  tithes  and  agiftments  payable 
by  the  inhabitants  and  occupiers  of  lands,  tenements,  and 
hereditaments,  in  the  parifh  of  Btdmiiijier  and  the  titheable 
places  thereof,  which  were  due  or  of  right  belonged  to  him 
as  vicar  thereof,  either  by  ancient  terrier,  agreement,  compofl- 
tion, or  othcrwife,  to  hold  for  fourteen  years,  at  thirty  pounds 
a-ycar  ;  that  by  virtue  of  the  faid  leafe,  the  plaintiff  was  become 

well 
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.  WsU  entitled  to  tithes  in  kind  for  calves,  limbs,  colts,  pigs,  gccfe.  Hit  l 
turkies,  ducks,  chickens,  woolj  hemp,  flax,  honey,  wax,  hops,  ^^-^  , 
wood,  green  pcafe,  and  green  beans,  potatoes,  all  forts  of  garden  ■anions 
ftuff,  fruits,  willow  twigs,  faggots,  the  agiftment  tithe  of  all 
manner  of  barren  and  other  unprofitable  cattle,  and  other 
vicarial  tithes,  eJccept  cow  whiter  viz.  one  fliilling  for  every  ten  - 
ihillings  of  fuch  agiftnlent,  or  two  {hillings  in  the  pound,  unlefs 
any  compoiition  or  agreement  was  made  in  lieu  thereof  ;  that 
the  /iefendant  Branfon  had  been,  from  Lady  Day  tyja,  owner 
yjiA  occupier  of  feveral  farms  of  arable  and  pafture  lands  within 
the  faid  parifli  }  that  he  had,  during  the  faid  time,  kept 
thereon  a  number  of  calves,  and  great  flocks  of  Iheep,  whicli 
had  yielded  large  quantities  of  wool  and  lambs  ;  that  he  had 
alfo  yearly  kept  fows,  pigis,  geefe;^  ducks,  hens,  turkies,  and 
other  poultry,  and  had  likewife  had  apples  and  other  forts  of 
fhiit,  and  hbps,  bees  wax,  honey,  peafe,  beans,  and  other  garden 
fbifi^,  and  alfo  hemp  and  flax  \  that  he  had  alfo,  during  the  faid 
time,  fed  on  his  faid  land^  horfes  and  niares,  and  had  bred  a 
number  of  horfes  and  colts,  and  fed  and  grazed  thereon  fundry 
'dry^  barren,  and  unprofitable  cattle  of  his  own  ;  that  he  had  alfo 
agiftcd  and  taken  into  pafture  feveral  others  of  the  like  fort  for 
hire  }  and  had  feveral  other  titheable  matters  and  things  ;  the 
tithes  of  which  he  ought  regularly  to  have  paid  to  the  plaintiff, 
but  which  be  had  refufed  to  do^  and  pretended  that  a  modus  was 
payable  in  lieu  of-  the  faid  tithes.  The  bill  therefore  prayed, 
that  the  defendant  Branfon  might  be  decreed  to  pay  to  the 
plaintiff  the  tithes  due  and  in  arrear,  or  make  him  a  reafonable 
fatisfaAion  for  the  value  thereof,  and  alfo  the  future  tithes,  as 
the  fame  fhall  become  due  ;  and  that  an  injundion  fhould  ifliie 
to  ftay  the  defendant  from  further  proceeding  at  law  againft  him. 

The  defendant  Branfon  admitted^  that  Btoughton  was  prebend  The  defendant 
'of  Bedmnjl&  and  Redcliffe^  and  that  he  had  granted  a  leafe  of  ^/-aiijEMr.iys,that 
the  tithes  thereof  to  the  plaintiff  5  but  he  denied  that  he  was  *>y5hccurtomof 
entitled  to  the  feVeral  tithes  as  ftated  in  the  bill,  and  particularly  ^^^^J^^  ^^ 
to  the  tithes  of  agiftment ;  for  that  all  the  time  that  he  had  bie  for  ^agifl^wt^ 
occupied  lands  in  the  faid  parifti,  he  had  been  an  inhabitant  except  by  Aran, 
thereof,  and  by  the  cuftom  of  the  parifli  the  tithes  of  agiftment  8«"  .^ho'  rent 
^cre  Only  payable  by  ftrangers  who  rented  grouilds  therein,  and  ,^.*"  ****  P^* 
not  by  the  inhabitants  thereof;  and  that  there  was,  and  had  that 'there  is  a 
been  immemorially,  except  in  the  tithery  oiKnowle  (a)^  a  modus  modus  of  4I,  •$. 
of  four  pounds  and  elevenpence  payable  by  the  proprietors  of  'i^*  payable  oa 
meadow  and  pafture  grounds,  or  their  farmers,  in  the  parifli  ^^^^^  ^^jf 
(except  for  the  ^rebbndal  lands  dnd  the  pafture  grounds  in  Knowle  titbefyofALw/lr* 
tithing),  tp  the  prebendary,  on  Michaelmas  Day  yearly,  in  lieu  of  by  iuhabitamil 
the  tithe  hay  (b)  and  agiftment  tithe  of  all  fuch  meadow  and  ^n  ^'^^^  of  tithe 
pafture  grounds;  and  after  fetting  forth  a  particular  of  the  ^y^^  P^^' 

(a)  Set  Cox  «.  LrrcTay,  70L  u  page         (^^  See  Hoitoa  v»  Higgihbottoxn, 
15  a.  ▼ol.i,  page.  424. 

C  2  grounds 
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BtANSON. 

and  that  no  tthe 


Hrtt  grounds  occupied  by  bim  in  tbe  parifli,  he  indfled,  that  If  theftf 
rf!!r^^      had  not  been  fuch  a  tnodus^  yet  that  no  tithes  are  by  law  payable 

for  the  after  grafs^  or  the  agiftment  of  dry  and  unprofitable  cattle 
K  at  any  rate  ^^^  ^®  ^^  grounds  he  had  mowed.  He  alio  faid,  that  on  a  trial 
due  for  after  9t  law  QU  an  ifTue  direfted  out  of  this  court  in  the  caufe  of 
fefiure ;  Gibb  V*  Goodman  {a)j  for  tithe  milk  in  kind,  the  defendants 

ana  that  4d.  a  proyed  a  modus  of  fourpence  for  every  cow.  called  c»w  white, 
in  iieu  of  tithe  ^^^  obtained  a  verdift  for  fuch  modus  :  and  he  fer  forth  a  terrier 
oLik.  made  by  Gibb  touching  the  tithes  of  the  pariifa,  and  alfo  the 

quantities,  qualities,  and  values  of  the  titheable  matters  he  bad 

on  his  faid  lands. 

The  defendant  The  defendant  Broughion  faid,  that  he  was  appointed  prebend 
tluThe  u  v*^'*  ^  aforefaid  in  OBober  1 744  ;  that  in  November  following  he  was 
andhadgiventhe  itiftituted  mto  the  faid  vicarage ;  that  he  had  duly  executed  a 
piainriff  altafe  leafe,  dated  the  fifth  of  December  1750,  to  the  plaintifi» 
ci  Che  tithes.      and  had  thereby  demifed  to  him  all  the  vicarial  tithes  and 

agidments  arifing  in  the  parifhes>  and  due  to  him  as  vicar 

thereof. 

The  evidence  The  plaintiff  replied  to  the  defendant  Branfos^s  anfwer  j  and 
read,  ^^  defendant  rejoined  ;  and  witnefles  were  examined  on  both 

fides  \  and  upon  hearing  counfel  on  both  fides  \  and  reading  a 
decree  made  the  twenty*fixth  of  November^  in  the  thirty-fifth 
year  of  Charles  the  Second^  in  the  caufe  of  Thomfon  v.  Wright  {b)  y 
the  anfwer  of  the  defendant  Branfoft ;  and  a  leafe  to  the  faid 
plaintiff  from  Broughtofty  dated  the  fifth  of  December  i7<o  ; 
another  decree  in  this  court,  dated  the  twentieth  of  maf 
1734  (r);  feveral  depofitions  ;  and  exhibits,  being  recdpts^  &c» } 
and  upon  debate  of  the  matter  \ 

Th*  dcfrndant      The  Court  Ordered  the  deputy  remembrancer  to  take  an 

crdcred  to  ac  account  of  what  was  due  to  the  plaintiff  firom  Branfiu  for  the 

^"V  ^5  .'"*  feveral  tiihcable  matters  and  things  demanded  by  the  bill  j 

I  m  m  .      j^yanfoji  to  pay  the  plaintiff  his  cofts  of  fuit  ;  the  injun^ioB 

formerly  granted  in  this  caufe  to  be  made  perpetual  \  and  the 

cofts  and  turther  directions  to  be  referved  until  after  the  report 

.   was  made* 

(a)  Vol.  ii.  page  346*  (0  S^e  voL  iL  GiblM  9.  Oqodmaa, 

[})  :»ce  vol.  1.  page  2 ax.  page  346. 

HitittTTEiM  Evans  againfl  Gwillim. 

a.  Ceo.  3. 

Hereford/hire,  ith  February  176a. 

The  vicv  of  n[  HE  bill  ftated,  that  J.  Bvans^  clerk,  deceafed,  was  hi  hit 
Lugwarduii,  -I  life^time,  for  three  years,  vicar  of  Lugwardino^  with  feveral 
yt'tth  the  dia.  ^hapclries,  and  particularly  the  chapelry  of  Saint  Wematts^ 
Wi  annS  ^^^^'^^  annexed,  in  the  county  of  Hereford  ^  that  by  virtue 

in  Bertjfrdjhirtt  \%  cmitlcd  to  the  tithes  of  iVitfy  V^«^,  in  the  UiA  cbapelry  oiSt,  fftotmri*!. 

thereof. 
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thercof,and  of  Itnue ancient  endowment- or  prefcription,  he  was  l^AUt 
entitled  to  ail  vicarial  titfaes,  particularly  to  the  tithes  of  wood  ^^'"J^ 
and  underwood,  yearly  arifing  therein  ;  that  he  being  fo  enti-  ^^i*-*-**^* 
tied,  and  having  for  feveral  years  employed  the  plaintiff  Tbomas 
Evans  as  his  curate  of  Saint  We^nard^s^  agreed  that  he  fliould 
have  and  receive  Co  his  own  u(e,  for  his  care  and  performance  of 
the  cure  there,  the  vicarial  tithes,  and  alfo  the  tithes  of  all  wood 
and  underwood  arifing  within  the  faid  ohapelry  ;  that  the 
defendant,  durmg  that  time,  was  owner,  or  in  pofleinon  of  a 
wood  called  Pryu^s  Wood%  that  he  had  cut  divers  quantities  of 
wood  and  underwood  during  the  faid  time,  and  had  taken  and 
converted  the  tithe  thereof  to  his  own  ufd ;  that  the  faid 
jf.  Evans  the  vicar,  after  having  made  his  will,  died,  and  left  bis 
wife  and  ST,  Willin  executors  thei:eof ;  that  they  proved  the  f^me, 
and  afterwards  died  inteftate  ;  that  the  plaintiff  J.  Evans  had 
ibed  out  letters  of  adminiftration,  &c. ;  and  that  he  was  thereby 
entitled  to  the  faid  tithes  of  wood  and  underwood  in  trod  for 
the  (aid  other  plaintiff  T.  Evans  ;  but  that  after  feveral  applica- 
tions to  the  defendant  he  had  refuied  to  pay  or  to  account  for  the 
iaid  tithes.  The  bill  therefiDre  prayed,  that  the  defendant  might 
come  to  an  account  for  the  value  of  the  faid  tithes,  and  ooake 
^oisfaftion  for  the  (amo 

The  defendant  admitted,  that  J.  Evans,  deceafed,  was  vicar 
of  the  parifh  and  the  chapelries  ;  that  the  plaintiff  T.  Evans 
aded  as  curate  to  him,  &c.  ;  that  during  the  faid  time  he  had 
been  owner  and  occupier  of  Pryof^s  Wiod,  or  Pryar^s  Grave  / . 
that  in  the  faid  years  he  had  cut  divers  quantities  of  wood  and 
underwood,  and  fold  and  dlfpofed  thereof  to  his  own  life,  with« 
out  paying  any  tithes  for  the  fame  ;  and  he  fet  forth  the  quan* 
cities  of  wood  and  bark  which  he  fold,  and  to  whom,  and  what 
he  had  received  for  the  fame  ;  and  infifted,  that  he  had  a 
right  fo  to  do,  for  that  Pryor^s  Wood  was  exempt  from  the  pay- 
ment of  tithe  \  and  that  neither  he  nor  his  anceftors,  nor  the 
former  owners  or  occupiers  of  the  faid  wood,  had  paid  any  tithes 
for  the  fame  to  the  vicar  of  Lugwardine,  or  to  the  curate  of 
S^nt  fVeonard^s  \  that  the  manor  of  Monk/on,  otherwife  Monck^ 
ion^  and  Lannvarren^  otherwife  Mmnton^  and  Lanv)an  with  its 
appurtenances,  in  the  county  of //!rri^ri/,  together  with  all  tithes 
ariiing  in  and  upon  the  Denufms  of  the  faid  manor,  were  here- 
tofore parcel  of  the  prloiy  oi  Llaniony,  near  Gloucefter  \  that  the 
faid  priory  was  of  the  value  of  fix  hundred  pounds  a-year  \  that 
the  fiiid  manor,  tithes,  and  premifes,  were  furrendered  to  Henry 
the  Eighth  \  that  at  the  time  of  the  diffolution  of  the  faid  mona^ 
tery,  xht  prior  of  Llanihmy  was  &ifed  of  the  faid  manor  and 
tithes  in  his  demefre  as  offee^  in  right  of  his  convent,  or  other- 
wife  held  the  faid  manor  and  demefnes  thereof  discharged  of 
titlies,  either  by  compolition,  bull  of  the  pope,  order,  prefcription, 
4Mr  unity  of  pofleffion  of  the  faid  parfonage  oiLugwardine  and 

C  3  PriQf's 
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£vAif8  Prjof's  JFood^  time  out  of  xnindi  feme  crone  of  them  ;  thai 
GwIl'ljm,  afterwards,  by  3 1.  H^n.  8.  c.  13.  it  was  cnaftcd,  « that  all  thofe 
<'  who  fhould  have  any  manors  or  lands  which  belonged  thento-; 
*  fore  to  the  diflblved  monafteries,  and  were  by  them  held  dif- 
^  charged  of  tithes,(hould  hold  the  fame  alfodifcharged  of  tithes 
*'  as  amply  as  the  abbots  and  priors  held  the  fame  at  the  time 
«  of  the  diflblution  ol  thefaid  monafteries ;"  that  the  faid  manor 
and  tithes  continued  in  the  hands  of  the  crown  until  Edward 
tie  Sixth  granted  to  W.  Breton  and  T.  Brown,  and  tjicir  heirs, 
all  that  his  faid  manor  of  Monkton,  Isfc*  with  the  appurtenances^ 
and  all  the  tithes  arifing  on  the  Demefnes  of  the  faid  manor  ; 
that  they  thereupon. entered  on  the  laid  manor,  and  became 
feifed  thereof,  and  of  the  faid  tithes,  in  their  demefne  as  of  fee  ;. 
that  Pryor's  Wood,  during  the  years  aforefald,  was  parcel  of 
the  Demefnes  of  the  faid  manor  of  Monhton^  and  was,  at  the  time  of 
the  diflblution  of  the  faid  monaftery,  in  the  tenure  of  J*  A/Iynors, 
and  held  by  him  of  the  faid  prior  and  convent  by  rent,  fcrvice, 
heriot,  and  fuit  of  court  of  the  faid  manor  ;  and  that  the  fame,^ 
by  mefne  conveyances  and  defcent,  was  now  become  vefted  in 
him  ;  that  under  fuch  grant  and  conveyances  or  by  virtue  of  the 
faid  aA  of  parliament ,  the  faid  premifes  being  held  by  the  faid 
prior  and  convent  difcharged  from  tithes  at  the  time  of  the 
(Ufiblution,  the  faid  wood  was  not  liable  to  the  payment  of  tithe 
during  the  time  demanded  by  the  bill,  but  was  exempt  there- 
from :  and  he  in{lfted,that  he  ought  not  to  be  compelled  to  pay. 
the  plaintifis,  or  eithtr  of  them,  the  tender  he  had  made  of 
twenty  pounds,  as  he  was  not,  at  the  time  he  made  the  faid 
tender,  fully  apprifed  of  the  evidence  of  his  right  to  the  faid 
tithes,  and  they  had  rcfufed  the  faid  tender. 

The  plaintiffs  replied  ;  the  defendants  rejoined;  andwitneflcs 
•  were  examined  on  both  fides  ;  and  upon  hearing  counfel  for  all 
parties  5  and  reading  fevcral  depofitions  and  receipts  }  the 
minifters  accounts  of  the  poffeflions  of  the  priory  of  Llanihony 
juxta  Gloucejier,  in  the  thirty- fir  ft  year  of  Henry  the  Eighth  ; 
a  grant  from  Edward  the  Sixth  to  T.  Brawn  and  W.  Breton, 
dated  the  twenty-fifth  of  March,  in  the  feventh  year  of  his 
reign,  of,  amongft  other  things,  the  grove  and  wood  called 
Pryor's  Fields  in  the  parifh  of  Saint  Wecnaris,  lately  belonging 
to  the  priory  of  Llanthotif  ;  and  on  full  debate  of  the  matter  \ 
the  caufe  was  ordered  to  Hand  over  for  the  opinion  of  the  court  \ 
and  now  ftanding  in  the  paper  accordingly  \ 

The  Court  declared,  that  the  plaintiff*  y,  Evans,  clerk,  as, 
adminiftraior  with  the  will  annexed  of  J^. -Bv^w,  clerk,  the 
elder,  deceafed,  late  vicar  of  Lugwardine,  is  entitled  to  the  tithes 
of  the  wood  called  Pryof^s  Woods  within  the  chapelry  of  Salni 
Weomrfs  ;  that  it  be  referred  to  the  deputy  remembrancer 
tQ  take  an  account  of  what  is  due  from  the  defendant  to  the 
plaintiffs  for  the  value  of  the  tithes  of  the  faid  wood  cut  and. 

*  felled 
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felled  by  the  defendant  during  the  time  mentioned  in  the  bill ;  Evans 
and  that  the  faid  defendant  do  pay  to  the  pUintiSs  his  cods  of  H»^fi 
this  fuit  to  be  taxed  by  the  faid  deputy,  ^ 

Hole  azainjl  Buck.  HilaiyTiim 

*^      "^  %.  Geo.  j. 

Droonjbire^  l^d  February  1762.  » 

'TpHE  bill  ftated,  that  the  plaintiff,  for  ten  years  paft,  had  been  The    vicar    of 
-■■    vicar  of  the  parifh  of  Burrington,  in  the  county  of  Devon,  ^^''j^'^J*     '? 
and  that,  as  fuch,  he  and  his  predeceflbrs,  for  time  beyond  ^g'jjj'lfd '^Jq  the 
memory^  had  been  entitled  to  the  tithes  of- wood,  and  to  all  uthM  of  wood 
vicarial  tithes  ariiing  in  the  parifh,  in  kind  j  that  the  defendant  feUcd  in  Narra- 
Buck  then  was,  and  for  feveral  years  before  had  been,  occupier  ^/^'^i'f^^  '" 
of  certain  woodlands  in  the  parifli,  and  particularly  of  Narracoty  ^^^^  cop^cirQi 
otherwife  Northcot  Coppice^  containing  forty  acres,  and  of  divers  ihe       inclofcd 
grounds  inclofed    by  hedges,   containing  coppice  and    othei*  grounds  in  the 
wood  ;  that  he  bad,  during  the  laft  three  years,  felled  great  P*f'^»  ^^  ^jj« 
quantities  of  coppice  wood,  underwood,   and   hiedgewood  xr\  Jo^r^'hoogh  he 
Narracot  Coppice^  and  in  and  near  the  hedges  and  fences  of  the  has' fob  the  (all. 
faid  inclofed  grounds,  and  had  converted  the  fame  to  his  own 
ufej  without  fetting  out  the  tithes  thereof,  or  compounding  or 
making  any  fatisfaftion  for  the  fame;  that  he,  the  plaintiff,  had 
frequently  applied  to  him  for  an  account  of  the  particulars^ 
quantities,  and  values  of  the  wood  fo.cut  by  him,  a^d  for  a  fatif- 
fa^on  for  the  tithes  thereof ;  but  that  he  had  refufed  the  fame 
under  feveral  pretences.    The  bill  therefore  prayed  a  difcovery, 
and  that  the  defendants  might  come  to  an  account  with,  and 
make  fatisfadUon  to  the  plaintiff  for  the  value  of  the  tithe  of  the 
faid  woody 

The  defendant  Bud  admitted  that  the  plaintiff  was  war  of 
Burnngiotty  and  emitled  to  the  tithes  of  all  titheable  wood 
sirifing  within  the  parifh  \  that  he  was  the  owner  and  occupier 
of  Narracot  Coppice,  and  of  the  hedges  belonging  thereto,  but  of 
no  other  woodji^nds  or  hedge  wood  in  the  parifli  ^  and  that 
the  faid  wood  contained  about  thirty-eight  acres  and  a  half, 
and  no  more  ;  but  he  denied  that  he  had,  during  the  faid 
three  years,  felled  any  wood  in  Narracot  Coppice,  or  in  or  near 
any  of  the  hedges  of  the  faid  inclofures  ;  and  faid,  that  in 
the  year  1755.  ^^  ''^^^  *'^  ^^^  coppice  wood  and  underwood  i!i 
Narracot  Wood  to  the  other  defendants,  who,  in  the  faid  years, 
had  felled  and  carried  away  a  confiderable  part  thereof,  and 
difpofed  of  the  fame  to  their  own  ufc,  without  fetting  out  the 
tithes  thereof,  or  making  the  plaintiff  any  fatisfa£tion  for  the 
fame  ;  that  almoft  the  whole  of  the  wood  fo  felled  confifted  of 
large  trfees  of  above  forty  years  growth  ;  that  the  greater  part 
of  them  was  ufed  for  buildings  ;  that  the  other  part  was  made 
ipto  charcoal  j  and  that,  by  the  ftatute  of  Silva  Cadua^  no  tithe 

C  4  V    was 
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HoLc  was  payable  for  the  fame ;  that  the  underwood  which  5Pfa$  (:«i^ 
H'^^fi  down  therein  did  not  exceed  ten  pounds  in  value  ;  that  thefaii 
underwood  was  carried  away  without  fetting  out  the  tithe 
thereof,  or  making  the  plaintiff  any  &tisfa£tion  for  the  fame  ^ 
and  that  the  tithe^  thereof  amounted  to  no  more  than  twenty 
{hillings ;  and  that  he  was  willing  to  pay  the  fame  to  the 
plaintiff  with  his  cofts.  He  denied  that  he  liad  ever  pretended; 
that  any  modus  was  due  in  lieu  of  tithe  wood,  or  that  he  had 
taken  any  part  of  the  &id  wood  fo  felled  to  his  own  ufe  ;  but 
faid|  that  he  had  fold  the  fame  to  the  other  defendanca  by  con* 
traAy  and  had  covenanted  and  agreed  mot  only  to  di&harge  theta 
from  all  the  tithes  thereof,  but  to  indemnify  thetli  from  any  fuit 
or  demand  in  refpe£t  thereof.  He  further  faid,  that  his  grand* 
father  had  purchafed  the  faid  wood  |  that  in  the  year  17x1  he 
ibid  the  coppice  for  four  pounds,  nine  (hillings  an  acre  ^ 
that  the  wood  was  then  felled  i  that  it  had  not  been  feUe4  fron% 
that  time  until  the  prefent  \  and  that  no  tithes  were  thqn^ 
or  had  been  at  any  other  tim^  whatever^  p;(id  for  the  fac;^0> 

The  other  defendants  faid,  that  they  had,  xn  the  year  I75J> 
contra^ed  with  the  defendant  Buck  for  the  faid  wood  ;  that 
they  had  felled  it  \  but  that  being  indemnified  by  bimj^  they  had 
not  taken  2^ny  account  of  the  quantity  it  contained. 

The  plaintiff  replied  ;  the  defendant  rejoined  )  and  witoefiea 
were  examined  on  both  Ades  y  and  upon  hearing  counfel 
on  both  fides ;  and  on  reading  the  anfwer  of  the  defendant 
Muck  I  and  the  proofis  taken  ia  the  caufc^;  and  on  debate  of  the 
matter  \  \ 

T^E  Court  ordered  the  defendant  G.  Bud  to  account  for 
the  value  of  the  tithes  of  the  wood  called  Narracot  Wood  afore- 
faid,  felled  and  cut  during  the  time  in  the  bill  mentioned,  and 
pay  to  the  plaintiff  his  coils  of  this  fuit.  The  confideratlon  of 
fubfequent  cofb,  and  all  further  dire£lionsj|  to  be  referye4  tilj^ 
after  the  report* 

eIitirTerm  Williams  azainS  Clark?, 

EJfcxy  2^th  April  176(2. 

The  TQCtor  of  npHE  bill  fiatcd,  that  the  plaintiff,  in  January  1733,  was 
£''!x  uL&^'^  inftituted  reftor  of  Little  Tey^  in  the  county  d Effex  :  that 

ifi\^tl^i!iLd  '"  February  following  be  was  duly  indufted  thereto  ;  that,  by 
fmaii  tithes  of  virtue  thereof,  he  became  entitled  to  the  great  and  fmall  tithes 
the  ciofe  called  arifing  therein,  and  particularly  to  the  tithes  of  Appleton  Field  j 
j^/piet&H  Fifld.    xhzt  hc  had,   until  Mtchaelmas    1756,   received  ten   Ihillings 

a-year  of  the  refpe^flive  tenants  of  the  faid  field  for  the  great  and 
fraall  tithes  thereof,  except  for  two  years  ;  that  the  defendant 
held  the  fame  during  the  faid  two  years,  and  fubtraAedthe  tithes 
thereof  \  that  from  Michaelmas  1756  the  faid  field  had  been  in 

the 


CLAkXt. 
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the  poflcffion  of  the  defeod^nti  the  reftor  of  Great  3Vf,  or  his     Wtt»f am« 

under-tenants  ;  that  the  faid  parilh  is  adjoining  to  Little  Tey  j       ^^£»itfi 

and  that  he  had,  during  that  time,  refuffed  to  pay  him  the  great 

and  fmall  tithes  of  the  faid  field,  though  often  applied  to  fbr  the 

fame.    The  bill  therefore  prayed,  that  the  defendant  might  be 

decreed  to  come  to  a  fair  account  with  the  plaintiiFfor  the  great 

and  fmall  tithes  of  the  faid  fi.eldfrom  Michaeltnat  1756 ;  that  he 

might  pay^vhat  (hould  s^ppear  to  be  due  for  the  fame  \  and  that 

the  growing  payments  the^reof  might  be  ef^s^hlKh^d  by  the  decree 

pf  this  court. 

The  defendant  admitted,  that  the  plaintiff  was  rector  of  Littid 
Tiy,  and  that  he  was  reftor  or  impropriator  of  Great   Tey  \ 
that  the  faid  parilh  adjoins  to  Little  Tey  ;  and  he  faid,  that  it  was 
formerly  part  of  the  eftate  belonging  to  the  difiblved  pri<H*y  and 
convent  of  Cokhejler  ;  that  he  and  his  predecefTors,  reftors  of 
the  faid  impropriate  reftory  of  Great  7>j,  were  entitled  to  the 
nomiaation,  and  had  generally  prefented  to  the  vicarage  of 
Great  Teji  as  the  fan^^e  became  vacant  ;  that  he   is,  as  reftor 
thereof,^  entitled  to  certain  tithes  yearly  arifing  therein,  and  the 
thheable  places  thereof,  and^lfo  to  certain  glebe  landsji  as  apper- 
taining thereto,  and  particularly  to  ^pkton  Fields  iituate  in  the 
^zcitti  of  Little  Tey  \  that  the  faid  field,  £xnct  Michaelmas  17^6, 
had  been  in  his  own  hands ;  and  that  it  was  pzrt  of  the  gMelatid 
of  Great  Tey  ;  that  the  plaintiff  was  not  entitled  to  the  great  and 
fmall  tithes  thereof  |  that  fuch  tithes  had  not  been  immemorially 
paid  to  the  reftors  of  Little  Tey  ;  but  that   by  endowmentj^ 
ancient  cuflom,  or  prefcription,  two  parts  iu  three  of  all  and 
lingular  the  tithes  and  titheable  matters  yearly  ariHng  from  the 
laid  field,  of  right  belonged  to  the  vicars  of  Great  Tey,  and  the 
pther  third  to  the  reftor  of  Little  Tev :'  and,  after  admitting  that 
he  had  refufed  to  pay  the  plaintiff  the  whole  of  the  great  and 
iinall  tithes  of  the  faid  field,  he  faid,  that  he  hpped  he  (hould 
^ot  \k  obliged  to  pay  him  more  than  one  third  of  the  tkhea 
thereof  s  that  he  was  ready  to  pay  him  the  fame  from  Mir. 
fiaelfnas  1756,  and  for  the  future  while  the  field  continued  in 
his  pofleffion  :   and  he  infifted,  that  although  he  could  not  fet 
forth  fuch  endownient,  or  where  it  vras  to  be  found,  yet  that 
the  confl^Mit  ufage  for  time  immemorial  would  be  evidence  of 
Tuch  endowment,  though  the  fame  might  be  by  length  of  time 
!oft  or  miflaid.    He  admitted,  th^t  the  plaintiff  had  received 
from    the  tenants  of  the  faid  fields    all  the  tithes  for    the 
fame  ;    but  faid,   that  the  fame  was  paid  upon  an  indem- 
nity given  to  them  b^  him^  cpntrary  tQ  hiSj  the  defeudsmt's^ 
cxprefs  orders. 

Thfe  plamtiff  implied ;  the  defendant  rejoined  ;  and  wit-r 
n^Ies  were  examined  on  both  fides  ;  and  upon  hearing  eounfel 
en  both  fides ; 

I  Tiifi 
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WiLLTAMf  The  Court  ordered  the  defendant  to  account  with  th^ 
^g^«A  plaintiff  for  the  great  and  fmall  tithes  arifing  yearly  in  Appleton 
Field i  fituate  in  the  parifh  of  Little  Tey,  from  Michaelmas  1756, 
with  cofts  of  this  fuit ;  and  on  the  thirteenth  of  July  1762^ 
the  deputy'5  report  was  confirmed,  and  the  defendant  ordered  to 
pay  to  the  plaintiff  fixty-fix  pounds^  nine  (hlilingSj  and  eleven- 
pence reported  due  for  his  tithes  and  coflSf 


£ASTf»TiBM»  BiKGHAM  againfi  Okeden. 

a.  Gxo.  3« 


porfetjhiret   3  J  May  1762" 


n^/ '&'/'  Dorfet ;  had  ever  fince  been  reftor  thereof;   and  was  thereby 
mheiitius  entitled  to  tTi^  tithes  in  kind  of  all  titheable  matters  arifing  in 


The  rcaor  of 'T*HE  bill  ftatcd,  that  the  plaintiff,  in  S/^/^w3^r  1 755,  was  duly 
the    ^wiih    of    1     inftituted  into  the  reftory  of  Moor  Critchell,  in  the  county  of 

Moor      Cn'ubtHf 

in 

claims  .—  _  ^      t  r        r    - 

of  Moor  CritcbJi  the  pari fh  J  that  the  defendant  Okeden  had  beenj  for  feveral 
Farm  and  GU^  years  part,  owner  and  occupier  of  feveral  lands  therein,  particu-? 
W<   Muid  Id  ij^riy  Qf  Critchell  Farniy  and  of  feveral  other  tenements  and  farms, 

and  of  a  large  tradl  of  coppice  woodland  ;  that  the  faid  farms 
and  lands  had  been,  for  four  years  paft.  Town  with  wheats  oats^ 
barley,  rye,  beans,  and  other  grain,  and  had  alfo  produced  hay 
and  other  crops  \  that  the  defendants,  or  one  of  them,  ha4 
caufed  fevearal  acres  of  coppice  wood  to  be  cut  down  during  the 
faid  years,  and  had  had  greiit  quantities  of  wool,  lambs,  pigs^ 
milk,  and  calves,  the  tithes  of  all  which  they  had,  under  various 
pretences,  converted  to  their  own  ufe.  I'he  bill  further  charged, 
that  if  the  defendant  Okeden  was  impropriator  of  the  Demefne 
Landsy  yet  that  a  great  part  of  the  land  in  his  pofiefHon  in  tho 
parifh  was  no  part  of  fuch  Demefne  Lands^  particularly  Gilberf^ 
Mead  and  o*ther  lands ;  and  he  denied  that  there  was  any  modu^ 
for  the  faid  lands.  The  bill  therefore  prayed,  that  Okeden  might 
fet  forth  how  he  claimed  to  be  exempt  from  the  payment  of 
tithes;  how  he  was  impropriator  thereof;  the  terrier  of  his 
lands  pretended  to  be  exempt  from  payment  of  tithes,  or  of 
which  he  claimed  to  be  impropriator  ;  a  defcription  of  all  other 
his  lands  in  the  pariHi  ;  and  how  he  made  out  his  title  to  the 
mcdtis  which  he  pretended  to  claim  the  benefit  of;  the  quantity 
of  corn,  grain,  hay,  and  other  produce,  which  had  arifen  or 
grown  on  the  premifes  during  the  faid  years  ;  the  value  of  the 
tenths  thereof  ;  the  quantities  of  wood  that  had  been  felled  off 
the  faid  wood  lands  in  the  faid  years  ;  the  value  of  the  tithes 
thereof ;  au  account  of  all  wool,  lambs,  pigs>  milk,  and  calves, 
in  each  of  the  faid  years  ;  the  tenths  thereof;  and  pay  to  the 
plaintiff  the  fpll  value  of  the  faid  tithes.  r 

.  '  The 
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The  defendant  0W^«  admitted,  that  from  the  fifth  of  April     »incham 
1757  he  had  been  owner  and  occupier  of  a  manfion-houfe,  a         Pi**^? 
garden^    two  orchards,  of  Moor  Criichell  Farm]  and   of  Sims 
Tenement^  which  was  always  eftecmcd  part  of  the  faid  farm,  and  The  defendant 
had  been  occupied  by  him  fince  Michaelmas  1758,  from  which  ^^y^*^^^  ^^Mmt 
time  it  had  remained  uncuhivated  ;  that  from  the  fifth  of  April  CriubtU  Manor^ 
1757  he  had  been  alfo  owner  and  occupier  of  Dcminfs  Mead^  of  which  Simt^i 


pccupicr  ofHollygrove  Coppice,  part  of  the  faid  farm  j  that  the  ^^'^u^fe^'^iS^ 
wood  arifing  therefrom  had  been  always  ufed  for  iireboot,  hedge-     '»,  'jifeod  and 
boor,  and  other  purpofes,  on  the  faid  farm  i  that  he  had  alfo  titiiygrwe  Copm 
occupied  Staple  Croft  Coppice  and  Oakhill  Coppice^  which  are  no  /'">  ^^^  parcel* 
part  of.  the  faid  farm  ;  and  he  denied  that  before  that  time  he  of 'hefaidf4rms 
had  ever  occupied  thofe  or  any  other  lands  in  the  parifh  ;  and  *"**  ^^^  ^''P^^ 
infifted,  that  the  faid  lands  and  other  premifes  fo  by  him  occu-  ^'"'i?.^"^^" '.^'^ 
picd  were  not  lubject  to  the  payment  of  any  tithes  of  corn,  gram,  no  part  of  the 
i^rood,  or  any  other  great  tithes  whatfoever  to  the  plaintiff,  as  (jud  farm ; 
re£\or  of  the  parifh,  nor  in  any  manner  liable  to  the  payment  of  but    no   other 
any  tithes  to  him,  fave  as  after  mentioned.     He  admitted,  that  bmds  in  the  pa- 
lor  two  years  the  faid  farm  had  been  fown  with  wheat,  oats,  "^ » 
barley,  and  other  grain ;  and  that  no  tithes  had  been  paid  for  *"^  infifts,  that 
-the  fame ;  and  he  fet  forth  the  produce  thereof,  and  the  tithe-  "^  abilf"  w'* 
able  matters  he  had  had  in  other  years,  faying,  that  he  believed  grain,a*nd  wood* 
fihat  no  tithe  had  ever  been  paid  to  the  plaintiff*,  except  that  the  or  other  great 
defendant  Strickla fid  hzd  paid  him  thirty-two  pounds  as  a  modus,  tithes  on  the  iaid 
and  not  as  a  comp^ition  for  the  fmall  tithes  of  the  faid  farm  to  ^  "* ' 
Lady  Day  J  757.     He  further  flated,  tbat  he  was  before  the  year  ^'^^  *^*  "  ^'^ 
1755,  and  had  ever  fince  been,  lord  of  the  mmor  of  Critchell  cri^/lTiwf 
Parva,  and  of  all  the  Demefne  Lands  and  premifes  thereto  be-  and*      entitled 
longing,  with  its  rights  and  appurtenances ;  that  all  the  land  and  to    the    great 
premifes  in  his  anfwer  fet  forth  had  always  been  efteemed  parcel  ^^^^^  ^^  '**  ^*- 
of  the  Demefite  Lands  \  that  he  and  his  predcceflbis  lords  of  the  ^^{Taid^lmjc'^ 
faid  manor  had  been,  for  fome  hundred  years  laft  paft,  lords  and 
rightful  impropriators  of,  and  well  entitled  to,  all  and  fingular 
the  tithes  of  corn  and  grain,  wood,  and  all  other  great  tithes, 
arifing  from  the  Demefne  Lands  of  the  faid  manor ;  that  J.  Uve^ 
dale  was  in  his  life -time,  and  to  the  day  of  his  death  in  the 
month  of  March   1572,  feifed  in  fee  of  the  faid  great  tithes  ; 
that  on  his  dying  without  ilTue,  they  defcended  to  H.  Uvedale ; 
that  by  feveral  mefne  conveyances  they  became  vefled  in  W. 
Oiedertf  the  defendant's  late  father,  in  fee  $  that  ^.  Okeden,  by 
win,  devifed  the  fame  to  him  ;  and  thac  he  was  thereby  the 
legal  impropriator  thereof ;  that  the  lords  of  the  faid  manor,  or  that  there  is  a 
others  owners  of  Moor  Critchell  Farm,  their  farmers  or  lefifees,  «*«/«<  of  \»L  a. 
had  immemorially  paid  to  the  reftor  thirty  two  pounds  a-year  as  y***"  P»y*We  in 
Zfttodui^'m  lieu  or  full  payment  of  all  manner  of  fmill  tithes  [Xf  of  m!!! 
arifing  on  the  faid  farm  \  that  the  faid  modus  had  immemorially  Critcbtll  Fvm  % 

been 
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Bifi 6MA1C  been  confidcrcd  and  receircd  as  an  ancient  eftablilbed  prefcriptiv^ 
H^i^fi  melius  in  the  faid  parifh  ;  that  he  was  ready  and  had  ofiered  to 
x£D»j«.      p^y  ^1^^  ^^^^  £.^^  j-^  many  years  as  were  in  arrear.    He  admitted, 

that  the  faid  nwdiu  had  not  been  accepted  by  the  plamtiff  fince 

Lady  Dav  1757  i  and  denied,  that  the  plaintiff' had  ever  applied 

to  him  for  any  tithes  whatever,  except  the  faid  tmdus  and  the 

that     Gi'htrt's  tithc  of  the  copptcc  wood  ;  or  that  Gilberfs  Mead  was  ever  in 

Af«in«verwa»  j^j^  occupation.     The  defendant  further  infifted,  that  D&mmp 

jn^us  occupa-  j^2^^j^  ^j^^  corn  ground  part  of  Domin/s  Tenement^  and  four  other 

L    *    n  <-  •.  fmall  tenements,  containing  about  thirty-one  acres  of  com  land, 

that         DofKtny*  r     t       f\  r        r  1      r.  r     %         r  -  %    r 

Meed  and  tcnc  were  part  of  tiff  Demejfti  Lands^  but  not  part  or  the  faid  farm  ; 
mcnt  txt  parcti  and  he  admitted,  that  xht  ftnall  tkhes  growing  thereon  were  due 
€i  tie  Dimifm$  ^q  t^^  plaintiff  cxclufivc  of  the  modw,  and  he  offered  to  pay  him 
^^^\*  **of  th!  ^^^  ^'^^^^  thereof.     He  further  faid,  that  three  acres  ollmd  part 
Hm    and   tiic  of  Gilbert^ s  Tenement  were  not  part  of  the  Deme/ne  Lands j  or  of 
fmall'       tithes  Moor  Crltchell  Farm  ;  and  that  the  great  and  fmall  tithes  thereof 
thereof  due  10  had  always  bccn  paid  to  the  plaintiff!     He  alfo  iniifted,  that  the 
the  pbini.ff  j      f^jj  fcveral  coppices  and  wood  lands  were  part  of  the  Demefn§ 
that  Staph  Cfft  Latidsy  and  covered  from  the  payment  of  tithes  by  the  faid  nid£is  9 
;^5f^'[f*"^/^*j;  but  that  if  they  were  not  part  of  the  Deme/ne  Lands^  the  tithes  of 
alfo  parceb  of  the  fame  had  always  been  efteemcd  great  tithes  \  and  that  therc^ 
tbt     Demefitei  i  foTC  Tio  tithe  wood  felled  in  the  iaid  coppices  ought  to  be  paid  to 
or,  if  not,         the  plaintiff!     He  further  faid,  that  he  did  not  believe  that  the 
that  the  wood  f^id  mojys  of  thirty- two  pounds  a-year  had  ever  been  paid  by 

•^'"^^rcat  tulic  T"  ^ir^c  of  any  private  agreement  as  a  compofition  \  but  infifted^ 

that  it  yi2S  a  real  compo/ition  2nd  prefcriptive  modus  mmtvckOTi^Xj 
paid  by  the  owners  of  Moor  Critcbell  Farm  to  the  reAors,  in  lieu 
and  full  fatisfi^AIon  of  all  fmall  thhes  growing  and  renevring  on 
the  faid  farm  and  the  grounds  thereof ;  and  hoped  that  he 
fliould  not  be  compelled  to  account  for  or  pay  to  the  plsuntiff* 
any  tithe  of  corn,  grain,  and  wood,  or  any  other  gr^/f/ /y/i6r,  for 
lands  in  his  poiTcfnon,  or  that  were  parcel  of  the  Demefne  Lands^ 
nor  for  zn^  fmall  tithes  growing  or  renewing  on  Moor  Critchell 
Farmy  or  any  fatisfaAion  for  the  fame,  except  the  fiidmodus^ 
and  the  fmall  tithes  ariiing  from  Domit^fs  Mead^  and  the  other 
prcmifes. 

that  the  plaintiff  The  defendant  Strickland  faid,  that  he  was  receiver,  by 
had  accepted  appointment  of  THE  COURT  OF  CHANCERY,  of  the  farm,  coppice, 
the  32!.  as  a  mo-  j^,^  lands  in  the  bill  mentioned,  until  Lady  Day  1 75  7,  when  the 
Hihroili'faid  defendant  Oieden  came  into  pofleffion  ;  that  on  the  eighth  of 
firm,  Fehmary  1757  he  had  paid  the  plaintiff"  thirty-two  pounds  for 

one  yearns  tithe  of  Critchell  Farm^  due  at  Old  Lady  Day  1756  i 
that  the  faid  modus  had,  for  many  vears  before,  been  paid  in 
fatiafadlion.offuch  tithes  J  that  the  plaintiff*  had  applied  to  him 
for  the  tithe  of  the  wood  he  had  cut  \  and  that  he  had  rcfufcd 
to  comply  therewith* 

The  cYidcnce         The  plaintiff*  replied  \  the  defendants  rejoined ;  and  wknefilfes 
ic4d.  were  examined  on  the  plaintiff^'s  part  as  well  as  on  the  defendant 

OhtdetCf 
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Ohdett's  part;  and  upon  hearing  counfcl ;  and  reading  the  anfwef  Bincram 
of  the  defendant  Okeden ;  a  copy  of  a  grants  dated  the  thirteenth  ^g^i^Ji 
ciMarcb^  in  the  fourteenth  year  of  ^ueen  Elizabeth^  to  Badbey  OKtif%n. 
and  Dowifig  ;  a  leafe  to  Lord  Si.  John,  dated  the  twenty-fourth 
of  November^  in  the  fifth  year  of  Edward  the  Sixth  5  an  exempli- 
fication of  a  record  in  the  court  of  king's  bench,  tefted  the 
eighteenth  of  Novembef^  in  the  twenty-fecond  year  of  ^ueen 
Eltxabtth^  of  a  vcrdidl  in  a  caufe  in  the  faid  cOurt,  UvedaU  v, 
Thomas^  given  in  Hilary  Termt  in  the  twenty-firft  year  of  the 
faid  queen,  Roll  412  }  an  exemplification  of  a  recovery,  tefted 
the  twelfth  of  February,  in  the  twentieth  year  of  James  the  Firfl^ 
wherein  George  Ifveda/e  was  vouchee  ;  an  exemplification  of  a 
fine  made  the  twentieth  of  May,  in  the  fourth  year  of  Charles 
the  Ftrft  \  the  proofs  in  the  caufe  ;  a  copy  of  a  record  of  the  firft 
fruits  office  in  the  records  oi Dorfet/hire,  in  the  twenty-fixth  year 
of  Hemj  the  Eigbib  /  and  on  hearing  what  could  be  alledged  by 
the  counfei  on  both  fides  \ 

The  Court  ordered  the  bill  to  be  diffmiffed  with  cofts  as  to  The  bill  difmif. 
the  tithe  of  corn  and  grain,  and  as  to  the  tithes  for  the  tenements  ^^  ^  ^  ^''• 
which  were  not  in  the  defendants  poflxjflion  5  that  the  defendants    ^'''^"»'*  *"«• 
or  one  of  them,  do  account  with,  fatisfy,  and  pay  to  the  plaintiff  or^orn  ^'.iS 
the  tithe  of  hay,  pigs,  wool,  and  lambs,  of  one  cow,  and  of  wood  grain. , 
during  the  time  demanded  by  the  bill,  with  cofts  to  this  time.  The  tltbet     f 
to  be  taxed  ;  and  that  the  deputy  remembrancer  do  enquire  into  hay,  pigs,  wooU 
s^nd  fVate  who  occupied  the  lands  in  the  pleadings  mentioned  in  Ian»b«,cows,and 
1755  and  1756  ;  and  whether  the  defendant  Oi^^i^,  fin ce  1756,  wood,  decreed. 
undertook  to  pay  the  plaintiff  the  tithes  of  his  milk  and  calves : 
further  <Jire£Uons  and  cofts  to  be  refer ved  until  after  the  re- 
port. 

IIekning  againfi  WitLis.  EAiTEtTmi. 

DorfetfiiYiy  to$b  Muy  1^62.  **    ^^'  ^' 

^HE  bill  ftated,  that  G.  TV-wA^r//,  deceafed,  being,  in  his  The  pbintiir,  »$ 

*     life-time,  impropriator  of  the  tithes  after-mentioned,  did  ^^^^^    ^^    «*>• 

by  mdenture  dated  the  twenty -fourth  of  December  1 7  c6,  demife  ^^^   ^^    ^^ 

to  the  plaintiff  "  all  thofe  his  impropriate  tithes  arl^ng  on  the  S'^L^: 

««  fereral  farms  and  lands  m  the  fevcral  pariflics  or  hamlets  of  in     Dw/f(^/, 

«  Sfratton  and  Orim/fon,  to  hold  from  the  fifth  of  Apnl  then  ""***'  *  H'*>^  »- 

<«  next   for  one  whole  year  ;**  that  upon  his  death  his  fon  s;**"''"*  "^'^^ 

granted  tpU^e  pWr«Wthefame  for  another  year  ;  that  thereby  f'rt^/S 

the  plamtiff,  for  the  Aid  two  years,  became  entitled  to  have  and  claims  tbetit»ie« 

receiYe  the  6id  tithca.  j  Xh^t  the  defendant,  during  the  time  the  °^   ^«gfi^ 

jhm^  \m  h  Wfee>  had  divejs  tithcable  matters  on  Lang  ford  ^*""- 
Arm,  as  eowierntod  in  |h<»  bill  j  but  that  he  had  conceiJed  the 
guantitici,  qu»li|}fsu«n<ljf»b»es  thereof,  vkI  had  refufed  to  make 
thcplaiBtiff  wy  ftUfftilion  fcr  the  t^m.    Th«  bill  therefore 

prayed. 
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Hewnino      jirayed,  that  the  defendant  might  difcovcr  his  titheablc  mattefrf) 
*^!*"^        and  come  to  an  account,  and  pay  the  plaintifiTfor  the  fkme. 

The  defendant  Thc  defendant,  to  fo  much  of  the  bill  as  fought  to  com- 
demors  on  ac-  pd  him  to  difcover  the  tlthcable  matters  he  had  on  the  faid 

'^TrUior*'*'  '^ot  ^^™  f^°"^  ^^^  ^^^^^  ^^^  ^^^^^  ^^  ^A^'^  1 75  8,  or  the  values  thereof, 
being  1  party  5  ^r  to  account  for  thc  tithes  thereof,  demurred  in  law,  for  that  thc 
And  infiA^,  ihat  plaintiff  had  not,  by  his  bill,  ftated  any  cafe  that  would  entitle 
hehadfuHypAid  him  to  the  difcovery  or  relief  thereby  prayed  from  and  after  the 
histiihe*.  fifjj^  Qfjp^i/  iy-s.    With  refpeft  to  the  refidue  of  the  bill, 

the  defendant  infifted,  that  he  had  fully  fet  oul  his  tithes  in  kind, 
and  had  paid  ot*  fatisiSed  the  plaintiff  for  all  the  titheable  matters 
and  things  which  he  had  on  any  of  the  lands  occupied  by  hioi 
within  the  feveral  parifhes  di:  hamlets. 

1*he  p!atntifr  a.  The  plaintiff  fubmitted  to  the  demiitref,  ahd,  amending 
nitrds  his  bill,  his  bill,  added  thereto  J.  Trtnchard^  the  owner  of  the  tithes,  as 
make*  thc  im-  ^  defendant,  and  charged,  that  he  was  entitled  to  the  tithes 
tTtoi'ifand^er  "^  the  fcveral  parifhes  and  places  during  the  faid  time,  by  virtue 
Brtdnds  ihecithet  of  the  fi\d  parol  agreement  made  with  ^renchard^  and  that  he  had 
of  one  acre  of  paid  the  rent  of  fevehty  pounds,  four  ihillings,  and  fourpence  to 
"**?";  "l^''"'  him  for  the  year  eifjing  on  the  fifth  of  April  1759  j  that  the 
Ind  of'*S  ^^efendant  milis,  from  the  fifth  o£  jfyrU  175710  the  fifth  of 
lambs.  April  1 759,  occupied  the  lands  and  farms  in  the  bill  mentioned, 

and  had  depaftured  thereon  flieep  and  lambs,  fome  of  which  he 
fhore,  and  others  he  removed  juft  before  the  (hearing  time  to 
places  unknown,  without  rendering  any  tithes  for  the  fame  ; 
that  he  had  alfo  mowed  feveral  acres  of  grafs,  and  made  the 
fame  into  hay,  without  fettiuff  out  the  tithes  thereof ;  and  that 
he  had  alfo  depaftured  divers  Darren  cattle,  without  making  any 
recompence  for  the  tithes  thereof,  and  had  refufed  to  pay  the 
fame.  The  bill  therefore  prayed,  that  JVillis  might  account  for 
and  pay  to  the  plaintiff  the  full  value  of  the  faid  tithes  ;  or  if 
he  fhall  refufe  (o  to  do,  that  he  may  account  for  the  fame  with 
the  dl^fendant  Trenchardy  and' pay  into  court  for  the  plaintiff's 
ufe  what  ihould  be  found  due  thereon. 

The  impropna  •  The  defendant  Trenchard  admitted,  that  his  late  father  having 
tor  admits  that  heen  fcifed  of  the  faid  tithes  had  leafed  the  fatoe  to  the  plaintiff 
J^ff'^to^X*  for  one  year,  and  that  at  his  death  he  had  agreed  that  thc 
phintiff  for  two  plaintiff  fhould  hold  the  fame  for  another  year  till  the  fifth  of 
years.  April  1 759}  under  the  rent  in  the  bill  mentioned  \  but  that  he  , 

was  a  Arangcr  to  the  other  matters  in  thc  bill. 

The  defendant  The  defendant  Willis  by  his  fuf thcr  anfwcr  ftated  what  fimns 
^to'  bed*'  th!  and  lands  he  occupied  j  and  infiftcd,  that  he  had  fully  paid  and  . 
acrc^of  ▼eti.hw  fatisfied  the  plaintiff  for  all  his  tithes  arifing  on  Stratton  and 
incQ  the  ground  Grinjlon  Farms  \  that  he  had  duly  fet  out  the  tithes^  without 
to  mature  it  for  fraud,  of  all  Other  his  titheable  matters  and  things  arifing  on  the 
anociier  crop,      other  lands,  except  one  acre  of  vetches,  which  he  ploughed  into 

the  ground  for  meliorating  the  foil  for  a  fubiequent  crop,  and 

for 
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for  which  he  iniifted  that  no  tithes  were  due.     He  alfo  faid/      Henwiko 
that  he  had  depaftured  forty-five  fat  flbecp  from  {hearing  time       ^^*^^ 
till  the  beginning  of  November  in  the  faid  year  1758,  for  which  ^^^^  th  "fcrty- 
lie  had  tendered  to  the  plaintiff  one  halfpenny  each,  being  the  five  (heep  were 
full  value  of  the  faid  tithes,  but  which  he  had  refufcd  to  accept,  only  ticf-afturtd 
He  alfo  fdid,  that  he  had  eighty  lambs,  which  being  very  young  ^,^^^     ftcamg 
at  the  ufual  time  of  tithing  lambs,  the  plaintiff  chofe  to  have  a  "jJ^^iW  if*jv!l 
pecuniary  recompence  for  the  fame,  and  which  they  referred  vembtry  and  that 
to  arbitration.     He  alfo  faid,  that  the  plaintiff  made  him  debtor  he  had  tendered 
in    two  pounds^    fifteen    fhillings,    and    fixpence   halfpenny,  i*^-  ^^  «*ch  5 
although,  as  the  defendant  averred,  only  one  pound,  fixteen  Ihc'e^hrf^b^ 
fhillings  were,  in  faft,  due  ;  and  that  being  defirous  to  live  in  ^as  referred  to 
peace  with  the  plaintiff,  he  had  tendered  to  him  three  pounds,  arbitraeicn  j 
three  fhillings,  in  full  for  the  tithes  due  as  aforefaid,  but  which  ****^    he    only 
he  had  refiifed  to  accept  without  his  cofts  of  fuit ;  and  be  \^^  'Jg,'''*'"" 
Hififted,that  at  the  time  when  fuch  tender  was  made,  before  the  had      tendered 
bill  was  amended,  no  cofts  of  fuit  were  due  from  him  to  the  hinn3i.3s.wi1h. 
plaintiff  ;  and  that  fuch  tender  was  the  full  of  the  tithes  due  as  outco/is,  - 

aforefaid.  the  tender  beinj 

made  before  the 

The  caufe  now  came  on  to  be  heard  on  the  bill  and  an-  **•*'  ^w  amendi- 
fWer ;  and  upon  hearing  counfel ;  and  reading  the  defendant's 
anfwer ; 

.  Thk   Court  ordered  the  defendant   ff^llis  to  pay  to  the  The  defendant 
plaintiff  three  pounds,  three  fhillings  fo  tendered  by  him  to  the  ^^^^  ^  P*r 
plaintiff,  as  mentioned  in  the  faid  anfwer  ;  and   the  plaintiff  ^^  plaintiff* » 
to  pay  to  the  defendants  refpe^vely  their  cofts  of  fuit  to  be  pay  coa«. 
taxed. 
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Lancafbire^  2\Ji  June  1762. 

THE  bill  flated,    that  the  plaintiff,  ever  fince  the  firft  of  The  iropropria- 
r  Qdhber  1756,  had  been  feifed  of  one  undivided  moiety  of  trix  of  a,  moiety 

all  and  every  the  tithes,  both  great  and  fmall,  and  of  all  money  ^^*J^  ^l""'  *"** 
due  or  payable  for  or  in  lieu  of  tithes,  and  of  Eajler  offerings,  ,hi\bwl^!p  rf 
yearly  arifing  within  thetownfhip  oi  PiUtng^  within  the  impro-  Pi/%,  in  the 
priate  reAory  and  parifh  of  Garjiangy  in  the  county  of  Lancafterj  parifli  of  Gar^ 
and  had  been  in  the  receipt  of  the  rents  and  profits  thereof,  -^'"'^»  "*  Lawa^ 
csxcept  of  fuch  parts  as  had  been  fubtrafted  or  withdrawn  j  that  "^^'to^^reoowr 
froai  the  fame  time  the  defendants  J.  Bennifony  clerk,  and  Mary  her  moieiy  of 
^Idnfoftf  widow,  as  mortgagee  under  him,  had  been  feifed  and  in  the  fiud  tithet. 
pofleffion  of  the  other  moiety  of  the  faid  tithes  \    that  the 
defendant  Tom/in/bn  and  others  had,  in  the  years  x  757  and  1 758, 
held  and  enjoyed  feveral  and  diftinft  lands  and  grounds  within 
P'iliihg  and  the  titheable  places  thereof,  and  had  thereon  in  each 
year  corn,.grain»  flax,  hemp,  potatoes,  and  other  roots,  apples, 
*  other  fruits,  imd  alfo  herbs,  flowersi  and  feeds,  the  tithes 

whereof 
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The  (feiirnilaAC 
f'^mlinfm  Ays, 
that  it  decs  not 
s^^pear  tlvic  the 
pUintiff  it  enti- 
i*ed  to  the  faid 
moiety>  ai  (he 
h«8  not  ft  t  forth 
thcpeifonundtr 
^lomihccUims; 


tkiX  PWing  H  ft 
d.AinA  and  in* 
depcndcntptriih 


that  he  occupied 
imfluagef  and 
luidt  therein  | 


ikrliereof  oaght|||Phave  been  fet  out  in  kind  \  but  Ibftt  they  edii^ 
verted  the  fame  to  their  own  lifeS)  withodt  making  the  plaintiff 
any  recompcnce  for  her  moiety  thereof  5  that  they  had,  durmg 
the  faid  years,  depaftured  on  pirt  of  the  faid  ItihdJ  cows,  flieep, 
and  marcs,  which  had  produced  caltrcd,  lambs,  and  cohs  ;  that 
they  had  clipped  great  quantities  of  wool ;  that  they  had 
depiftured  and  agifled  barren  and  unpi^ofitable  cattle,  and  had 
kept  many  pigs,  much  poultry,  and  feveral  (locks  df  bees  j  that 
they  wcife  alfo  indebted  for  Rafter  offerings  and  other  ecclefiaf- 
tica.1  dues  ;  that  the  plaintiff  was  entitled  to  t  moiety  of  thtf 
tithes  arifing  from  the  faid  titheable  matters,  dnd  to  a  mokty  ot 
the  faid  dues  and  offerings,  but  that  the  faid  defendants  had 
refufed  to  account  for  the  fartie^  on  various  pretences  that  the 
faid  lands  were  exempted  from  the  payment  of  tithes,  or  that 
certain  modufts  were  payable  for  the  fame  ;  but  that,  on  the 
contrary,  the  faid  lands  were  not  exempted  from  the  payment  of 
tithes  in  kind  by  virtue  of  any  modus  or  exemption  whatfoever. 
The  bill  therefore  prayed  a  difcovery  of  the  preihifes,  and  that 
the  defendant  Tomlinfin  and  others  might  be  decreed  to  account 
with  the  plaintiff,  and  pay  to  her  one  moiety  of  all  and  every  the 
fiud  tithes  and  other  ecclefiaftical  dues,  or  the  fidl  value  tboreo^ 
refpcftively  in  each  of  the  faid  years. 

The  defendants  TontRnfon  and  others  fiiid,  that  they  did  not 
know  whether  Mary  Howard^  otherwife  Standijh^  had  been, 
in  herhfc-time,  in  the  receipt  olF  the  rents  and  profits  of  a  m<5iety 
of  the  tithes  of  PiMingj  nor  whether  Raiph  Siandijb  Howard,  hef 
hufband,  was,  in  his  life-time,  in  the  receipt  thereof  \  nor  whe- 
ther the  fame  were  in  the  poffeffion  of  any  of  the  Standijb  family 
before  him  \  nor  who  was  entitled  thereto  ;  nor  could  they  form 
any  belief  in  relation  thereto  in  regard  the  plaintiff  had  not  by 
her  bill  fet  forth  under  whom  ihe  claimed  the  fiune.  They  alfo 
faid,  that  they  did  not  know  that  the  faid  Mary  hfiid  been,  or 
that  the  plaintiff  th^n  was  feifed  of  or  entitled  to  an  undivided 
moiety  or  other  part  of  the  tithes  ifi  PUling  \  nor  that  the  town* 
ihip  of  Pillmgf  or  the  titheable  places  thereof,  were  i*itfahi  the 
impropriate  rcAory  of  Gar/fang^  asallcdged  in  tlic  bilL  They 
further  faid,  thait  tlie  church  or  chapel  of  PiUing  was  a  parochial 
one  \  that  the  townihip  of  FiUing  had  been  reputed,  aod  really 
was,  an  entire  townfhip  and  manorof  itielf ;  that  a  court  was- 
held  fpr  it  1  that  it  maintained  its  own  poor^  and  raiied  its  own 
taxe^y  without  joining  with  any  other  townihip  \  that  the  inha« 
bitants  therein  never  paid  rates  to  the  parifli-churcb  ofGar/hhg^ 
nar  any  dues  to  the  vkar  of  that  church ;  and  that  neither  the  vi- 
cars norchtirchwardenof  the  faid  church  everexercifed  any  juriA 
di£lioi»  in  PUlifigy  a*  being  part  of  the  pariih  of  Ga$ftimg.  The  de- 
fendants admittedithatthey  httd^  the  faid  yearSyOCcupSedcertain- 
mefiuages  and  lands  in  PUling  $  that  they  had  iomn  and  reaped 
ih^ fiivex^  crop^  of  com ;  tbat they  bad.made  graft  into  hay» 

and 
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iand  had  had  the  feveral  other  titheable  mattery  mentioned  in      Tow»l«y 
their  anfivers  ;  but  they  faid,  that  the  feveral  meffbagcs  and  lands    -,  '^^"^ 
by  them  occupied  were  parcel  of  the  pofleilioils  of  the  abbey  of   .  ' 

Cocker/and  s  that  the  faid  abbey,  was  One  of  ihe  gRater  monafte-  mefluagw    ind 
rics  ;   that  it  came  to  the  croi^n   by  yiiilue   of/'thc  ftatute  lands  were  par- 
31.  Hen.  8.  ;  that  it  had  beeti  a  rtonaftcry  and  ^ey  beyond  f«l  o^  the  pof- 
memory  ;  and  that   ill,  or  the  greater  part  of  the  lands  in  d*^L^^u?* 
•Pi//ing,  vrcre  parcel  of -the  poiTeifions  of  the  faid' abbey.;  that  ofCocinfJiJ  *^ 
part  of  fuch  land&,  viz.  the  meflbage  called  the  Abbey  Houfe^  the  that  thofe  parts 
Mo/sy  the  Miil  Pafiurey  and  /Ar  Barn  Farm^  were  part  of  the  ^^  the  faid  mcf. 
Ancietit  Demeff.es  of  Ptlling ;  that  they  were  before,  and  at  the  ^^^^^^^^^ 
time  of  the  ciiiToIution  of  the  monaftery,  enjoyed  by  the  abbot  ,4,  ^^^      ^ 
and  convent  thereof  free  from  the  payment  of  any  tithes  or  Mm PaftLtywA 
ccclefiaftical  dues,  or  of  any  modus  in  lieu  thereof,  whether  fuch  '*♦  ^«'''»  ^«rw, 
lands  were  in  the  immediate  poficflion  of  the  abbot  and  convent)  T^*"^  ^^^  ^wW 
or  of  their  farmer  \  that  the  farm  or  tenement  in  Pilling^  belongs  Pi^^z^^xixt 
ing  to  Roger  He/kethy  now  in  the  tenure  of    the  defendant  at  the  dj^slocion 
France^  and  the  mefTuage  called  Pilihghaily  in  the  tenure  of  i£r»ry  of  the .  abbey, 
Tbrelfally  had  never  paid   any   tithe    in   kin^  Qf  any  Eafter  ***/**  ^^^^  fr^» 
offerings  j  but  that  each  of  thofe  tenements  had  immcmorially  ^cupwioir  ^tf 
paid  a  modus  of  ten  fhillings  a-year  in  lieu  of  all  the  tithes  and  the  abbot  or  of 
Enjttr  cStrm^  yearly  ariiing  thereon  refpcAlvely  $  that  all  the  bis  tenants  1 
other  lands  in  Pilling  (except  thofe  before  mentioned   to  be  ^'     He^tb^t 
exempt,  as  having  been  abbey  lands,  and  thofe  before  mentioned  li^^i^  z 
to  be  difcharged  by  modufes)  were  held  by  the  abbot  and  convent  pay  each  a  m^ 
dfthe  abbey  of  Ofi^^i^/fdf,  before  and  at  the  time  of  the  diflblu-  dus  of  jos.  a« 
tion  thereof,  difcharged  from  the  payment  of  any  tithes  or  yj^  ">  ^««"  of 
ecdefiaftical  dues,  or  any  modus  in  lieu  thereof,  when  the  fame  |j[*!f*y  .      . 
were  in  the  immediate  pofleffion  or  occupation  of  the  abbot  and  j^nds  in  />,//,>• 
convent,  and  not  let  to  tenants  \  for  that  the  abbey  was  founded  were  freed  from 
before  the  council  of  Latetany  and  the  abbot  and  convent  of  the  ^*^«  whUe  in 
Ptemonjlratenfim  orier^  and  Were,  by  Virtue  of  their  order,  freed  ^^  o««pation 
in  refpcft  of  tn^faid  laft-mentioned  knds  from  the  payment  of        **     ^  * 
any  tithes  or  %fclefiaft]«d  dues  whilft  the  faid  lands  were  in  the 
occupation  of  the  abbot  and  convent,  and  were  not  let  to  tenants 
or   fanners  j    and  they  infifted,  that  the  lands   which  they  }'**J  ■''  *•  f*'<* 
rcfpeftffrely  occupied,  togetherivith  the  other  poffeffions  of  the  JtSdeiTd'* tl?hi 
abbey,  did,  by  iurrender  made  by  \he  faid  abbot  and  convent  f^e  to  Uairy  tht 
unto  Henry  the  Eighth^  in  the  thirtieth  year  of  his  reign,  and  the  BiM  j 
faid  aA' of  parliament  or  one  of  them,  become  veiled  in  the  faid 
king,  his  heirs  and  fuccefibrs,  difcharged  from  the  payment  of 
tithes,  ill  the  fame  manner  as  when  they  belonged  to  the  abbey. 
Thef  farther  ftated.  that  the  faid  king,  by  his  letters  patent  **»»  Hemy  tk$ 
<latcd  the  firft  of  Srptcmter,  in  the  thirty-fifth  year  of  his  reign,  ^^t,,;  ?*""** 
granted  to  J.  Kitchin  and  his  heirs  «^  all  that  the  fcite  of  the  \Z  Moficl^e]' 
**  houfe  or  manfion  of  the.  late  monaflcry,  and  all  thofe  crofts  tbtBtg^BrsCivft, 
**  and  arable  lands,  and  three  dofes  of  moor,   called  Mill  ^^^iii^ngCrm^i^ 
"  Pajlure,  Mofs  Clofe,  Beggars  Clofe,  and  Pilling  Grange,  and  all  ^l^/^^jj' 
«  and  iiogular  the  JJeme/ne  Lands  of  the  monaftery  of  Cccier/andy  ^'  ^\  ']j^* 
Vol.  Ui.  D  «  and  €hm\ 


34  Decrees  in  tithe  causes 

TowirtcT      <<  and  then  late  iu  Ihe  occupation  or  cultare  .of  the  late  abbot  of 
agamfi         u  (he  faid  monaftery  at  the  time  of  the  diflToIution  thereof,  to' 
ToMKiirtoi*.    „  hold  the  fan^to  him,  hW  heirs  arid  allxgns,  in  as  ample. 
<<  manner  as  tlfl|iid  LaA  abbot,*  or  .any  of  his  predcceflbrs,  hclcf 
<<  the  fame  ^  ^and  d^erefore  infiftcd,  that  the  faid  mefluages. 
and  hereditansnts  nthrc  entitled  to. the  benefit  of  the  fame 
exemption  as  that  under  which  the  {aid  abbot  held  the  fame  before 
that  fto  tkliet  the  diflblntion :  and  they  arerred,  that  they  believed  that  the  faid 
^^  ^j%  *'*h"  "f^^^^g^*  ^"*i  hereditaments  were  dfethpt  from  payment  of  tithes 
fatd^indt^he^  ^^^  Other  ecclefiaftical  dues,  whrfbei"  in  the  hands  of  the  owners 
thcr  they'  were  thereof,  orwhen  let  to  tenants,  as  they  hacf  never,  within  the  me- 
an ihc  hands  of  mory  of  ^in,  paid  any  tithes  or  eccliefiaftical  dues  whatever,  nor 
the  owners  or  of  h^jj  any  fuch  been  ever  claimed,  whether  the,  faid  lands  were  in 
•ad    4«i*"tbc  the  occupation  of  the  owners  of  the  inheritance  thereof,  or  were 
non-payment  it  l^t  to  tenants  'y  and  that  fuch  non-payment  js  evidence  of  exemp- 
evidence  6^  the  tioh.  They  further  faid,  that  the  remainder  of  the  lands  in  Piilmg 
exemption}        (except  thofe  difcharged  by  niodiu  aforefaid)  were  exempt  from 

the  payment  of  titheil  and  other  ecclefiafbical  dues^  or  of  any 

niodusm.\\cii  tbtn^of/when  in  the  hands  and  occupation  of  the 

owners  of  the  inh'ef  Itance  thereof ;  and  that  fuch  remainder  of 

the  faid  lands  being  extenlive,  and  the  .inheritance  thereo^^ 

until  fixty  orfeVenty  years  laft  paft,  beinjg  veftcd  in  a  very  few 

perfons,  who  lived  at  a  diftance,  and  who  had  leafed  the  fame  for 

lives  or  years,  the  tenants  thereof  were  liable  to  |>ay  tithes  for 

t"  ^Z  ?*  ^*  ^"^  \md%^  and  had  accordingly  paid  the  fame.  They  further  faid, 

^j^diintr  not    fo  ^^*^  t^^y  believed  that  there  had  been,  and  was  an  ancient 

exempted  from  tnftom  within  PMng;  that  every  houfeholder  being  fingle,  and 

tithe*  there  arc  only  Icficc  or  farmer  of  the  honfe  wherein  he  or  fhe  dwelt 

w'^^^illlr^''  (^*^^Pt  x)idh  who  dwelt  in  houfes  upon  the  faid  lands  exempt  in 

*"^      /' '  manner  aforefaid  from'  payment  of  tithes,  whether  in  the  hands 

of  owners  or  tenants,' and  except  upoii  the  lands  difcharged  by 

mdusTS  aforefaid,  and  except  the  lefiees  of  t^mefluages  ih 

Pilling^  in  the  pdflefiion  of  G.  DM-i/;//3iy  and  oj^e  defendant 

Harrtfifii  which  claim  to  be  exempt  fraoa  paynleilt  of  all  tithes 

id.  a-ycar,  at  ]jy  moduSj  fave  the  tithes  of  corn  anci  grain)  fhould  pay  otic 

^*^*  '^cnny  yearly,  at  Eajlrry  or  fo  foon  after  as  demanded;  that 

sd.  a-year,   in  every  houfch older  being  a  married  man,   and  only  a  lefiee 

Kett  oitbf  tithes  (cxccptas  aforeiaid),  (hould  pay  twopence  yearly  to  the  owners 

Md^h^A?-  ^"^*  ^  iokpropriators  of  the  faid  tithes  of  PlU'ttigy  in  lieu  of  the  tithes 

*"  *         of  roots,  herbs,  feeds,  fruits,  flowers,  and  other  garden  fluflf ; 

and  that  the  faid  fiims  had  beeii  immembrially  accepted  in' lieu 
ad.  for  a  mileb  of  the  faid- 1 it hca^J^  that  ther&h^d  been  alfo,  and  was  anoihef 
oowy  and  Id.  for  ancient  cuftom  there>0*,-4hat  the  occupiers  of  land  there,  being 
•^'>  leffecs    (except  -of- lands    exempt  in  manner  aforefaid  ffomf 

payment  of  tithek  whether  in  the  hands  of  owners  or  tenants,' 
and  except  of  lands  difcharged  by  ^Wic^/),  fhall  pay  yearly,  at 
Eajfwy  or  fa  foon  after  as  demanded,  twopence  for  every  milch 
cow  that  has  at  calf,  and  one  peniiy  for  every  milch  cow  that  has 
hot  a  calf  between  Jffl/?rr  and  Eajier^  which  arc  called7?fiW/, 
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6r  whites^  io  lieu  of  tithe  .ulilk  $  tk^t  fuch  j^\j  payments^  \k^y     T^9 vn^  • 
for  all  the  time  aforefaidi  been  accepted  accdrdiagly :  thdt  thei^e         ^"^^ . 
was  alfb  another  cui^om^  that  ev^ry  <)ccupler  of  lands  in  PuTmg^  ..TQM^i»s<rjC.  ^ 
being  leflee  or  farmer' thereof,  except  a$  aforefaid,  fhoilld  yearly  x^-  Vye^r  M 
tod  evcrj^-ypar,  at  Eajiery  when  he  kej^t  a  pfciCgh^  therein;^  pay  H*"  <>^*»^«w* 
one  pmny  to  the  imj)rppriator,  in  lieu  of  tbe^ithc  of  agiftnienl;*       '*^ 
of  barren  ami  unprofitable  cattle,  depa%ired  on  the  land^  (($ 
held  by  'hk\A  as  -  lefTee,  and  that  .the  faitie  had  been  atceptcd 
acconlingly*}  and  tbat  therefore  na  tithe  w;U  doe  for  the  ^ift- 
mefif  of^liarreti;  cattld  depaftiired  as  aforcfaid  ;  th^t  there  wa?  that  cofn  tfhooli 

.f  4ft>  another.caftom^  that  every  occupier,  &c,  (hould  gather  and  ^  «"»»«<*  *» 
St  up  In  (heaves  and  Iftttocks  the  tithes  of  all  cor|i'«rifin^  on  ^^"^*"^^**'; 
their  refpeAive  laiids  ;  and  that,  in  confiderat ion  thereof,  dnerj^  ^ithepaidJorW 

.    ^h  occupier .  ihoaid  o^ily  fqt  u]i^  every- tenth  hatt^ck,*  withofit  numbcrtf        : 
fS^ing  any  thing  for:  the  tithe  of  the  odd  hatcocks  uiisder  ten  ;  x!M  fdti  A  ki 
and  that  the  cqrn  In  each  clofe,  aiid  of  each  fpecies^' (Iiculd  be  fliould  be  Uftk* 
iithed  fepaFateljr,  without  couHng  (Mt  of  one  clofe  inxo  anotlxeri  *"*'«*/  ^^-^'^  ^ 
or  out  of  brie  fpecies' of  xonx  nito  appther  ;  and  that  the    faid 
feveral  cu(lomshad  been  oVArved  therein  for  time  Icninemorlal  ; 
that  dlfo,  by  andeiit  cuftom,  the  occupiers  of  mefTuages  and 
tenements  in  PUli^  except  as  ^^foreraid,    had,  for  and  in 
refpedt  of  fuch  j^jthey  held  as  IcfTees  or  faroien,  paid  the  fol«^ 
lowing  tithes,    .^P^r  offerings,   and   ^clefialkical.dues,   viz*  ''  '.' -^     ': 

that  every  houfehoU|r  ihould  pay  threepence  for  oblations  and  3<1*  >-7«v  fti 
Eajiro&i^gsi  ciRpig  for  the  tithe  of  "pig?;!  if 'there  were  ^^^^^^'^'^^ 
feven  o^  iflbre^  and  Under  fev^nteen  j  two  pigs  if  there  were  o^'^^g  when 
feventeen  pigs '  or-  mdrej   apd  «^nder  twcnt)r«>(^ven  pigs  i  and  thefe  are  feven, 
one  pig  for  evciy  ten  pigs  ^ove  feventeen  :  the/ like  mojux  •"<<  under  ij  ^ 
for.  geefc:    one  penny  fcJ.  a  foal,- the  year  it  was  foaled  j  ^^^^^^^^^-rc 
pnc  halfpenny  for  every  calf,  the  year  it  «rfts  calved  ;  one  pcnriy  der27'jTndani 
for  ev£^  fwarm.of.bee8  ;  one-|pl^^ny  fdi"  eggs,  if  any  j  iij4  pig  for  every  lo 
one  halfpenny  for  liemp  and  flax. ;  The  defendants  fet  forth  j^'  ^^^^  *1  > 
accountTbf  the  lands  they  iffpeAivcly  held  during  the  tirnfe  fo^"  ^j^^'^^^j^f!* 
which  tidies  were  .demanded,  andi|k  fc-^al  particulacXilnd  1^.  fwaa^^ 
Values  of;  the  titheable   matters  \yilnch  hSf  arifen   thereon^  id.  for  bees  i 
aiM   inMkd  6n  the  feveral  meJ/fff    and  ezemptions  before  id.  for  eggs  j    • 
mciiioned.  \  ....    *"^f<«-'orben,p 

•.     •:•.••.»-       "  •  I   ...    ..>:     -and flax. 

it  The  cfcfeWant  %.*/»  Harri/on  infifted,  that  for  aft  thepreinlfts  The  defendant 
^^yei 


pied  by  ^him,'tlic  fum  of  thirteen  fliiliings  and  fourpence  ^^'^'''^    '"^^•' 


yeaiAad  been  immemorially  paid  to  the  own«r  of  the  titlies  of  ,^,^  ^^  in  lietf 
Pillinfi  as  a  moHui^  in  lieu  of  all  thanner  of  eccleiiaftical  dues  and  of  cht  iithci,ex«^ 
tithes  arifing  tl^eon^  except  flic  C|thes  of  corn  and  grain  $  and  «pi  of  com  and 
^t  the  faine  Ml  always  been  acc^tcd  accqrdingly,  x  •««»»■>    «/    *«»» 

'  Thftcfendant  Robert  Wkiejid$  denied  the  plaintirs.titlc  to.  ^be  dcfrndanf 
the  tithes  in  like  mafiner  as  the  othjc?  defendants  had  dC)hc ;  0BiheftiW«wll5* 
and  infifted  on  the  fev«ral  m$dufes  vihrzli  were  mentioned  in  the*  andcxtmpcioe*, 
other  anfwer;  and  aftet  fef^i&g  forth  the  lands  and.  tenerbents^  andcnaModkxof 
he  occupied,,  he  finrtfaer  \a&(Xtd  on  a  modus  of  fourpcncc  a-year  4^'  ■  >«•'  ^f 
for  tithe  hay  growingon  Mornuig  Meadow.  "j^^  ^^ 

Da  The  ^."^ 
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j6  DECREES  IN  TITHE  CAUSES 

TowNttr  The  defendants  Bennifon  and  Alderfin  faid,  that  the  plain- 

•^^  tiff  was  entitled  to  a  moiety  of  the  tithes  of  PilRng^  and  that 
ToMLiHtow.  ^j^^  defendant  Benmfon  was  entitled  to  the  other  moiety  thereof, 
Tl»  defendant  ^j^ich  was  in  mortage  to  the  defendant  Mary  Alderfin.  They 
fSf  l2^in1i!  ^^^  ^**^»  ^'^  ^"^  thinand-owners  in  PUling  had,  for  many  years 
tied  to  a  moiety  together,  fet  0ut  and  miid  their  tithes ;  yet  that  feveral  of  them 
of  the  littieft  in  had,  of  late  years,  reqj^d  fo  to  do. 


The  defendants  Dinonfin  and  Hodgfon^  the  trudees,  put  in  the 
ufual  anfwer.    . 

The  plaintiff  replied  to  the  anfwer  of  the  defendants  TomKrt" 
Jin  and  others  \  and  they  rejoined  ;  and  wicneffes>  were  examined 
.  on  both  fides*:. 

The    evidence      »p]jg  caufe  came  on  to  be  heard  before  a  full  court  on  tW 

fe'veoth  and  eighth  days  of  Decea^er  lafl: ;  and  upon  bearing 
counfel  ;  •xa^  reading,  oi^faehalf^f  the  plaintiff,  an  indenture 
dated  the  iisfteenth  of  7/4^  i6Q7»^gned  William  Standi/h  and 
others  ;  an  indenture  dated  the  nin^penth  of  July  1726,  figned 
Litchfield  and  others ;  the  exemplification  ^f  a  recovery,  dated 
the  twenty*fifth  of  Augufl^  in  the  thirteenth  year  of  Charles  the 
Firjl ;  feveral  depofitions ;  and  on  hear^jg  the  defendants 
counfel,  and  reading,  on  their  behalf,  a  copy  of  the  miniflers 
accounts  taken  from  the  augmentation  offii^f  ^/z.  the  account  of 
John  Kiiehin  from  the  feafl  day  of  ,  in  the  tlurtieth  year 

of  Henry  the  Eig^ht  to  the  like  feafl  in  the  thirty-nrfl  year,  of 
the  revenues  and^profits  of  the  rectory  of  Garjlangj  and  the  tithes 
and  grange  of  Pilling^  belonging  to  the  then  late  diflblved 
monaflery  of  Cockerfmjd  /  the  depofition  of  Peter  Rich ;  a 
copy  ofthjp  furrender  6f  the  faid  monailery  of  Cocker/and^  dated 
the  twenty-ninth  of  Jamia/r'ji  fc  ^he  thirtieth  year  of  Henry  the 
Eighth  i  and  upon  the  defendants  cffsring  to  read  the  depofition 
of  4^»  Johnfin  to  prove  tl\e  parochial  modufes  in  their  anfwer 


meifttioned,  and  ^ic  counftl  for  the  plaintiff  obje£ling  there- 

wVbn  inqmi 
as  being  a  party  interefltfRtherein,  and  the  Court  allowing 


to,  for  that  he  wVbn  incompetent  witnefs  to  prove  the  iamej 


the  faid  objection  ;  and  on  reading  the  depofition  of  the  faid 

*  A.  Johnfin  t*ken  upon  his  croffr  examination  ;  and  aUb   thi 

depofitions  of  feveral  other  witneffes  ;  the  depofition  of  the  i; 

A*  Johnfin  taku  on  the  behalf  of  the  defendants  to  the  Qffclft  ^ 

thirteenth,  andYourteenth  interrogatories  ;  feveral  recei{ns  from 

the  fourteenth  of  Novtmber  1698,  and  ending  the  firfl  of  May 

The  caufe  ad-   1758,  and  figned  ?V  i£i/«/^r,  Istc.  \  the  furthffchearing  of  thy 

journed.  caufe  was  adjourned  over  to  the  fourth  day  oi February  \^iky  adU 

came  on  to  be  further  heafd  the  fourth,  eighth,  and  ele- 
Fortherevidence  venth  of  February^  when,  'On  reading  a  decree  of  this  court, 
««d.  dated  the  tenth  of  May^  in  the  twenty- fourth  year  of  §ueen 

Elizabethj  in  the  caufe  of  Kitchin  v.  Holme  ;  and  alfo  the  anfwer 
in  this  caufe,  dated  the  twentieth  of  NcvcrrJcr,  in  the  twenty- 
fifth 
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fifth  year  of  the  faid  queen  ;  another.4ecree  of  this  court,  in  the      Towmut 
caiufe  of  Bradjhaw  v.  Clifton^  dated  the  fevcnteenth  of  November^    -  ^^^ 
in   the  thirty-firft  year   of  Charles  the  Firjt ;  a  copy  of  the    ^**'"""»- 
propofal  of  J,  Kitchin  for  the  purchafe  of  part  of  the  podeffions 
of  the  monaftery  of  Cocker/and  v  the  particular  made  in  confe- 
quence  of  fuch  propofal,  taken  from  the  records  in  the  augmen- 
tation office ;  a  decree  of  this   court,  made  in  the  caufe  of 
Lambert^  Cummin^  dated  the twenty-firft  oi November  1721  (0),  The cauft again 
it  was  ordered,  that  the  caufe  fliould  ftand  over  to  a  future  day  »^o«nw*» 
for  the  judgment  of  the  Court  ;  and  the  caufe  now  {landing  in 
the  paper  of  caufes  accordingly  \ 

.jI^The  Court  ordered,  that  the  bill,  as  againft  the  defend-  The  bm dlfmir. 
mts  7.  -Sf^^i/^i  clerk,  M»  A/Jer/on,  widow,  JS.  Dinonfony  and  ^«*  f«    •8*inA 
k.1  Hod^Tty  be  difmil&d,  with  cofts  according  to  the  courfe  ^*^'<h  i 
of  the  court ;  and  as  it  did  not  appear,  nor  had  been  made  and  as  the  de- 
out  by  the  proofs  in  the  caufe,  that  the  lands  m  Pilling  for  fcndanahadMt 
which  an  account  of  tithes  was  prayed  by  the  bill,  were  or  are  P]]^***.  ^^J^ 
exempted  or  difcharged  from  the  payment  of  tithes  when  in  the  y^^^  ixemptS 
immediate  or  a^al  poireilion  or  occupation  of  the  refpe£Vive  whcta  in  the  9c« 
owners  of  the  inheritance  thereof,  as  was  infifled  on  by  the  ^^^  o9capatioQ 
defendants  the  part  owners  of  the  faid  lands  in  their  faid  an-  ^  *^*  owncia, 
fwers   to   the  bill,    it  was   further  ordered,   that  the  TiM/rnjon  isd*. 
defendant  TomJinfon  and  others  do   fcvofally  and  refpeftively  ^^^    »    i«y 
account  with  the  plaintiff  for  a  moiety  of  the  tithes  of  the  ^^^^  ^a^ 
feveral  titheable  matters  and  things  which  yearly  arofe,  renewed,         *        * 
or  increafed  on  the  lands  by  them  refpe^tively  occupied  in  tho 
faid  townfhip  of  Pillingy  within  the  pariih  and  rcAory  impro^ 
priate  of  Getrjlangy  except  of  the  tithes  of  milk,  calves,  and 
garden  ftuff  5  and  alfo  for  a  moiety  of  Eajler  offerings  during 
the  time  demanded  by  the  bill,  according  to  the  manner  of    . 
thhing  the  fame  refpeflively  mentioned  in  the  anfwers  of  the 
faid  defendants  ;  and  that  the  defendant  John  France  do  alfo,  cxoeptbg     the 
in    like    manner,    account  with  the  plaintiff    for  the  value  tithes  of  K^f^'i 
of   a  moiety  of   the  tithes  of  the  feveral  titheable  matters  ^^** 
and  things  which  yearly  arofe  on  the  lands  by  him  occupied 
within  the  faid  townfhip  of  Pillingy  other  than  on  the  lands  by 
him  rented  of  R.  Hejketh  in  his  anfwer  named,  during  the  time 
in  the  bill  mentioned ;  and  that  the  defendant  J.  Harrifin  do^ 
in  tlK  like  manner,  account  with  the  plaintiff  for  the  value  of  a 
moiety  of  the  tithes  of  a)l  corn  and  grain  which  yearly  arofe  in 
and  upon  the  lands  by  him  .occupied  in  Pilling  aforef^d,  during 
the  time  aforefaid.     And  it  was  further  ordered,  that  the  withcoAi. 
defendants  Tomlinfon  and  others  do  pay  to  the  plaintiff  her  cof^s 
of  this  fuit  until  the  prefent  time,  to  be  taxed.    The  coniidera- 
tipp  of  fubfec^uent  cofts  to  be  referved  till  after  the  report. 

(a)  See  vol  ii.  page  sij* 

D  3  The 


3? 


DECREES,Jpi  TITHE  CAUSpS 

The  deputy  remembrancer  made  his  report,  dated  the  firft  of 
J&tj  1765  ;  and  upon  reading  the  faid  decree  and  report,  nqr 
exceptions  having  been  taken  thereto,  it  W4S  ordered,  on  tho 
fourth  of ;  7^^  1  7^5j  ^^'^^  the  faid  report  be  ratified  and  con* 
jSrmed,  withiabfecjuent  cofts;  and  that  the  defendants  do  forthr 
ivith  pay  to  the.pUintiff  the  feTeral  fbms  reported  due  for  th^ 
fitheablc  piitters  and  things  demanded  by  the  UlU 

'"'     >    •••''••       '•'''      •    '      '"  '       The  Court  FuLX., 


fhe  rcfiof  of 
"iio^hfh^  in  ttif 
toticty  cf  ■j&ii»'l 
'tarn.,  daiifis  the 
«thn  Ll  *  the 
Hy'    cut,'     of 

|>inured^  knd.of 
trich  hsrfci  jfed 

and  Srk/gi^ 
CUfi. 

S.  C.  3.  Boni'f 
£.  L.  433. 

5.C.Rayn.5o9t 


Thorpe  again^  Bekdlowes, 

Durham^  Zth  July  1762. 


« 


^HE  bill  ftated,  that  the  plaintiff,  on  or  about  the  tenth  of 
^  ^  Junti  725,  was  prefentcd  to  the  rcQjorj of  Bbughfoh^  in  the  ' 
county  oi  Durham^  and  had  thereby  becoqie  entitled  to  take  in 
kind  allmanncr  of  tithes,  both  great,  and  fmall,  arifing  therein  ; 
that  the  defendant,  fince  January  i75J»  had  been  occupier  of 
divers  lands  and  clofes  within  the  faid  parifli,  and  particularly  of 
MojhfCs  Cloje  and  Bridge  End  Clofe  \  that  he  h:^d  pearly  ftveral 
titheable emitters  growing  thcrcoiv  •,  that  he  had  yearly  depaf^ 
tured  thefeop,  or  on  part  thereof,  barren  andunprofitsii>]e  cattle^ 
as  well  of  h(is  own  asi^bf  other  perfons,  talgj^  in  to  agift  for  bii^ 
particularly  diverstyoung  wheys  and  other  young  cattle,  which 
he  had  fold  ;jthK  he  had  alfo  graf^  growing  on  hil^'paAure 
lands,  which  he^had  cut  and  made  into  hay,  but  that  he  had  never 
Tct  out  pj  paid  the  plaintiff  the  tithes  of  the  fame  \  that  in  1754 
he  had  accppntcd  with  the  plaintiff  for  all  his  titheable  mattery 
then  in  arrcar,  and  had  at  that  time,and  for  fcveral  years  before^ 
paid  to  bim  one  (hilling  and  fir^pence  in  the  pound  rent  for  his, 
agiflment  tithe  and  i^  renewals  of  his  paftu|*e  lands  ;  btit  that 
he  afterwards  pret^ded  th^t  no  tithes  were  due  for  the  fame, 
pxcepl  fome  fmall  ptoduj ;  that  he  alfo  pretended  that  he  had 
pot  agifled  upon  his  lands  any  other  barren  and  unprofitable 
cattle  th^n  certain  horfes  which  he  kept  for  t)ie  ufe  of  faisfct;oach, 
and  had  not  ufed  for  labour,  ^J^rofit,  or  fale  ;  and  that  thereforq 
po  tithe  was  due  for  the  fame.  But  the  bill  charged,  that  as  fpch 
}iorfes  were  not  kept  and  ufed  for  pleafurc  only,  but  wcre,^ , 
during  the  fame  time,  employed  by  the  defcndnrit  in  leading  and 
carrying  coaU.  from  the  pits  to  ttoughton^mi  alfo  in  draiHilg 
manufe  frpiii  divers  places  out  of  Houghton  parifli  to  lands 
belonging  to  the  defendant  within  the  parifh  and  alfo  in  drawing 
lime,  timber,  bricks,  and  other  ipaterials  ufed  by  the  defendant 
in  buildings,  and  in  other  work  and  labour,  whereby  he  made 
great  profit,  that  he^  the  pls^ifitiff, ,  was  well  entitled  to  tithe 
agiftment  of  all  fuch  horfes^  or  to  fome  reafonable  fatisfa£lion 
for  the  fame ;  but  which  the  defendaiit  had  refufed  to  make^ 
The  bill  thfrefore  prayed^  that  the  defendant  might  be  decreed 
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to  pay  to  the  pkintiST  a^)  and  every  the  tithes  aforefaid  fub-  T«oppb 

■|^ra€ted  by  him,  or  the  jaft  yalpe  thereof,  that  had,  in  "every  fgair.fi 

year  fincc  the  firft  of  January  1755,  jljpcpme  juftjy  due  and  pay-  fi«"»icw"' 
able  from  him« 

I'hc  defendant  admitted,  that  the  plaintiff  was  lawfid  reftor,  J^^  dcfcndaoe 
and  entitled  to  all  manner  of  tithei  in  kind  Within  the  pafifh,  or  ^aJ^^^^l 
to  a  reafonable  fatisfa&ion  in  money  for  the  fame,  according  to  die  horfcs  and 
the  cuflom  of  paying  tithes  therein  ;  that  about  eleven  jrears  ccach  Jioircs  at 
ago  he  came  to  rcfide  at  ^t/ghtoftj  and  had  ever  fincc  been  an  nights,  for  about 
inhabitant  thereof  thafllfcefo'rc,  and  ever  fincc  the  firft  of  JI!l[^*'^j^'^'f^i^J 
jfanuary  1755,  he  had  kj^tonyaiid  then  was,  occupier  of  MafonU  ciofes;  that  the 
(ilofi  and  j^r^dge  EndShfe^  which  he  ufed  alternately  either  in  f|id  boUes  wct^ 
ineadow  or  pafhire,  and  had  depaftiircd  fcycral  horfes.  ^ud  cattle  JS'P^  ^^  )"• 
thereon,  vfls*  that  he  JIad,  for  about  twelve  or  thirteen  wpeks,  ^^^^'a\^^^ 
dcflgj^otedljherein  a(  niglfjts  faddle  and  coach  horfes  ;  .but  he  hu'  coadi/and 
avemdy^iat  the  fa^  )iorfes  were  hackney  pldings  ^nd  horfes  aot  for  iilrc  or 
kept  fcS^is  pleafure,  to  draw  his  cp^ch,  fpjj  for  himfelf  and  ^^^  >  ^^^  **»t 
fervant^to  rid6  upon  j  that  Aey  were  not  'jifed  for  hire,  or  hTn  iT„*l!«^i!r 

-    .      I    -'."•«>•      '/»i  J  t      /•  •      •       J    ^  •        •«         ,  .     .«•  "on«iIy  employ- 

oought  or  bred  for  lale  ;  p^d  he  lubmitted,  that  the  plaintiff  cd  to  carry  coaii, 
^s  not  entitled  to  tixhe  fox'  the  depa^uriog  of  fucK  faddle  |md  to  draw  manure; 
coaclrtiorfes,  or  for  aniy  barren  and  unpron table  catdie.fo  kept  <f'^*»0Mf»i*icpa- 
for  hj^leafurc,  and  not  for  prpfit  or  falc.    He  further  bi^^  that  jf)J.d$^^'the 
be  hamepaftured  a  milch  cbw  and  a  ope  year  old  whey  Upon  adjoining  pariih 
\MaforCj  Clofe  \  that,  by  jthe  ipimepioriai  cuftdm  of  ^he  parlih,  QipsHingun^ 
Ihe  jtfk/hioners  paid,  and  thel  parfpn  received,  three  balfpcct^ 
tfo^aKyczrly  renewal,  and  in  full  fatisfa^ion  of  the  li^e  agift- 
mfll  of  each  milch  cow  lender  the  number  of  five  ;  that  no 
t'tsjfft  was  paiil  for  fhe  jigiftment  of  any  young  wheys  bred  and 
depaftored  in  the  pariih  until  they  had  calyes,  when  they  were 
reckoned  miilch  cows  $'  and  that  the  pariihiontrs  then  paid  the  ' 


defendant  three  halfpence' for  the- (aid  milch  ^6\v -for  the  year 
1 755  ;  and  he  inQfted-,  that  no  more  titht  w^s  due  to  tbe  plaititiff 
in  that  year  for  depaftiiririg  the  fsiid;  cow  ttnd  whey  as  aforefaid. 
He  alfo  faid,  that  in  the  fame  year  he  Had  taken  in*  to  agtft-  one 
milch  cow  for  about  eleven  pr  twelve :' weeks-;  <aftd  that  tc 
believed  the  owner  thereof  had  paid  to  the  plaintiff  three  half- 
^pce  for  the  yearly  renewal  of  the  tithe  agiftmint  of  tuch  cow, 
'Vcording  to  tbecuitom.     He  further  faid;  that  ititheTfaid  year  that  he  had  cut 
MLJBriJge  £ffd  C/o/ixfViS  in  meadow^  and  that  the  plaintiff  took  the  »o  h^y»  except 
tithe  hay  thereof  in  kind  ;  and  that  in  the  year  1756  Ma/on's  ^^'^^^'^^^l 
Clofe  was  in  meadow,  of  which  he  had  alfo  taken'  i^e  thhe  hay  in  purpofes^'    *of 
kind.    He  alfo  iaid,  that  in  the  yeai"  175^,  waiiting  ftriiw  to  thatching  rick4 
make  rojp^s  foir  the  coveriiiga  hay-ftack,  he  cut  a  fmall  qtian-  aodmakinghay- 
titypfcoarfc'grafsin-M^«VCr/^f  he  tendered  the  **"*'• 

plaintiff  two  Ihillings  ;  and  that  in  1759  he  had  alfo  cut  fome 

'      D  4  grafs 
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T»o»  «»  grafs  to  top  a  ftack  with,  which  he  mzdt  into  hay,  and  fct  out  the 
Bz^p^M  tithes  thereof  I  both  of  which  the  plaintiff  rcfufed  co' accept; 
'^  ^'  find  he.  fct  fortli  the  t}thfab}e  m^t(er$  and  things  he  had  on  the 
faid  clofes  the  following  years  ;  and  infiiled  on  the  faid  cufton^ 
of  three  halfjpence;  and  that  no  tithe  agiftment  was  due 
for  his  coach  and  faddle  horfo^j  though  he  admitted  he  had 
pccafioQally  employed  them  to  fetch  coals  and^lraw  manure. 

The  plaintiff  replied  ;  the  defendant  rejoined  j  and  witncffcs 
were  examined  on  both  iides  $  and  upoiu^jie^ing  counfel  on 
both 'fides,  1^0  evidence  beipg  read  j     ,       * 

The  tt^heg  for      Xhe  Gourt  Ordered  the  deputy  remembrancer  to  take  7a\ 
!lS*!i?""«h^*  account  of  what  was  due  to  the  plaintiff  from  the  defendant  for 


'l'!LcXf^  the  timp  demanded  bfthe  bill*;  that  the  bill  be  difSiired  as  to 

■ '    the  demand  of  tithi?  hay  mowed'  and  ufed  in  the  mannar  and  for 

fcdls'S^thfh]!^"  the  purpofesin  ihjj  defendant's  anfwer  mentioned,  but  without 

*^'  cofts  ;  that  the  def(;ndant  do  pay  the  plaintiflT  his  cofts  ^o  this 

time,  to  be  taxed ;  and  that  further  direftion^  be  referved  till 


the  coming  in  of  the  report.  g- 

The  parties  fJi^,       J^  the  year  1 766  the  plaintiff  died,  and  his  fon  filed  his  hi 

and  the    fuit  it      -        ^      ^      .    -'    .  F...        .    ^    7      .    ^      . 


reSvftd'  aMlnit  8^  •'^wr  and  ^^/p/wi7/tf/*i//agaxnft  the  defendant,  audf^ved^ 
their  reprerenu-  ^^^  fuit  j  ^nd  foon  afterwards  the  defendant  died,  whcreb};  thd^ 
tives,  fuit  became  again  abated,  and  a  fecond  bUJ  ofr^vqr  wa$  fitfilMq 

1769  againil'fhe  widow  and  executrix  ot  the  defci;idanr  ;  to 
which  (he  appeared  and  put  in  her  anfwer,  and  admitted  the 
former  proceedings,  but  did  not  admit  affct3  fu^c^ent ;  and  the 
faid  fuit  and  proceedings  were  again  revived* 

The       deputy       'pj^^  deputy  remembrancer  made  his  report,  dated  the  fevcnth 

makes  hi«    re-      c  t\         .'^^'^'  •  '     i      •    ^,       ^  /f  n   'r  ri         1        

poit,  which  is  Ot  jUecfmdfr  1772:  and  on  the  twemy^firft  of  i/ff<wf^r  177^, 
cpnibrmed.         upon  hearing  counfel  for  the  plaintiff,  and  none  appearing  for 

the  defendant,  s^nd  no  e^^ceptipns  having  been  taken  to  the 
report,  the  report  >yas  ratified  and  confirmed,  and  the  faid 
defendant  ordered  tp  pay  to  the  plaiptiff  the  Turn  reported  dup 
for  the  tithes  and  cofts,  ^d  alfo  his  fubfequent  coils  of  this  fuit, 
to  be  taxed,  v'V*  for  the  agiftment  tithes  of  the  wheys  agifle^ 
by  him,  ai^d  alfo  for  the  (;Qach  horfes  and  other  barren  and  ufl^ 
profitable  cattle  depaftured  by  him,  one  pound,  nineteen  ihiU 

t  4 

(«)  It  is  faid  by  Mr.  Burn,  that  it  afid    in  loading  manure,  hricks,  and 

was  proved  in  the  caule,  that  tlic  dc-  wood,  from  the  pariih-  of  Houghs  to 

fendant  made  a  profit  of  the  horfes,  by  his  lands  in  the  adjoining  parifii  of  i2a/- 

em ploying  them  to  fetch  his  coals  at  /iW/m.      *    '        '    '        > 


ten  miles  diilance  out  of  the  pariih, 


^m. 
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}ing$,  and  feveDpence  ;  and  for  his  coiVs  taxed  one  hundred  and      Tuoirs 
fortjr-fi;^  poundsj  eight  fhillingSi  and  fourpcnce.  ,   ^i^ 

Smythe,  Chief  Baron.        **^«'^"- 

AdamS)  Bflrotu 

Perrott,  Baron. 

£yr£|  Baron. 

Hughes  aFainfi  Lady  Humble.  "^""^  *^""» 

<^     •'  *.  Geo.  j. 

Si/rry,  14/A  Ji/i^  1 762. 

nrHEplaintifF,as  reaor  of  the  parifli  o£  Saint  Olave,  in  SoiOi-  The  neAor  of 
*     wijri,  in  the  county  of  Surry,  ftatcd,  that  the  parilh  of  |^^[^ '*   !?. 
S^///  0/flv^  is  an  ancient  pariih  and  rcftory  ^  that  the  profits  entided  to  id! 
ariiing  therefrom  to  there£Vor  thereof  are,  and  from  time  imme*  a.yeir  firom  tU 
xnorial  had  been,  certain  ancient  pecuniary  payments  or  fums  of  ^«^  <rf  a  c«r. 
n\oA*Yi  that  the  greater  part  of  fuch  profits  arife  from  a  fum  paid  |*'"  •^•**  ^^ 
for^fach  hVfe  by  the  tenant  or  occupier  thereof ;  that  others  of  ^^^^  ^*   ^ 
the  fln  payments  are  fums  in  grofs  }  that  each  of  the  faid  pay-  the  faid  parilh» 
nients  had,  for  many  years,  been  made  by  divers  owners  of  feve-  >^  ^u  of  the 
ral  entire  eftates  within  the  pariih  refpcdtively ;  that  each  of  fuch  ^*^^>tlKrwC 
eftates  confided  of  many  houfes  in  the  tenures  or  occupations  of 
ieveral  under  tenants,  fome  of  them  by  virtue  of  leafes  for  long 
terms  of  years,  and  others  only  as  tenants  from  year  to  year  or 
ctherwife  ;  that  all  the  faid  payments  had  been  ufually  paid  and 
coUeAed  quarterly  ;  that  they  were  generally  called  titbes^  and 
ivere  the  only  provifion  for  the  maintenance  of  the  re£lor  there^ 
other  than  Eafitr  offerings  zndfurpltcefees,  which  were  uncertain 
and  trifling;  that  in  Deamber  1750  the  plaintiff  was  duly  pre- 
fehted  to  the  faid  reAory  and.  pariih  church,  and  having  duly 
performed  the  cure  there  by  hin^elf  or  his  curate,  had  thereby 
beconie  entitled  to  all  fuch  dues,  duties,  payments,  and  fums  of 
money,  Ij^ich  had  been  paid  to  and  received  by  his  predecef- 
fors  ;  thaPhe  Ofxgfat  to  have  received  the  fame  accordingly  \ 
that  the  defqidant,  during  the  faid  time,  had  been  ovmer  of  a 
Gonfiderable  eflate  lying  in  and  about  GJean  ^//fy,  within  the  faid 
parifli,  of  the  yearly  value  of  three  hundred  and  fixty-three 
pounds  %  that  the  faid  eftate  confifted  of  a  number  of  houfesj 
with  oi^t-buildings  and  other  appurtenances   thereto  belong- 
ing \  ;hat  fome  ojF  them  w^re  let  for  a  long  term  of  years, 
and  others  to  tenants  at  will,  or  from  year  to  year,   under 
certain  yearly  improved  rents  }  that  for  all  the  eftate  ^ere  had 
been,  for  a  n|}mber  of  years,  yearly  paid  by  the  owners  thereof^ 
%o  the  re£lor,  the  fum  of  twenty  pounds,  by  quarterly  payments, 
on  the  four  feafls  j  but  that  tlie  defendant  now  refufed  to  pay 
^e  fame,  although  flie  had  been  often  applied  to  for  that  pur* 
pofe ;  and  that  the  fame  being.a  very  ancient  payment  had  been 
regularly  paid  from  the  year   1689  by  the  owners  of  the  faid 
^ftatc*    The  bill  therefore  prayed,  that  the  defendant  might  be 

'     ■'  compelled 
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iixrenrB       rofopelled  to  pay  to  t|i^  plaintiff  all  the  arrears  of  the  faid  yeaHy 
d^an/f        fuQj  Qf  twenty  pounds  wlsich  hiad  incurred  from  Ladj  Day  1 750; 

H»mbI«»     ^°^  ^^^  ^^^  paymchts  <jf  il^c  faid  ycarl?  fum  mighl  be  cfta* 
!  *T  Hilhed  fof  the  future.  "^  '     . 

The  defendant  admitted,  that  the  parifh  of  5*^'/!/  Olave  was 
an  ancient  parifh  and  rcftory  }'  that  fome  of  the  profits  arifing  ^, 
^herefrom  to  the  reAbr  for  time  immemorial  had  been  certain 
ancient  pecuniary  paynienfts  or  fums  of  money  ;  that  the  greater 
parts  of  fuch  payments  were  certain  'fum%  paid  for  feveral  of  the- 
houfes  therein  by  the  tenants  of  fuch  houfes,  for  and'  in  lieu  of 
Hthes,  Quarterly  ;  but  (he  denied,  that  the  tenant  or  occupier  of 
each  houfe  had  immemoriafly  paid  any  funi  of  money  whatever 
for  or  in  refpeA  of  fuch  houfe   in  lieu  of  tithes,  or  6n  account 
thereof ;  and  faid^  that'  many  occupiers  of  houfei  therein  do  not 
pay  any  fum  or  funis  of  money  whatfoever  to  the  rcftor  for  tithc^ 
m  refpeft  of  ^thcir  houfc^,  nor  have  the  owners  ofji^h  l^llfrfes 
paid  any  fum  or  fums  of  money  to  the  reOor  in  im  grgttwirK 
other  houfes  within  the  faid  parifh,  or  otherwife  hawft^fer,  iri 
lieu  of  tithes   of  fuch  houfes  j  and  that   the  fever^l^wncrs 
and  others    within  the  parifh,   ^o  "^t^  nor  ever  Ipiave  paid 
ia:tiy  yearly  or  other  fum  or  fums  of  mon^qf  whatfoever  to  the 
re^or  of  the  f^id  p^fifh,  for   or  under  the  denortunation  of 
tithes  ^  but  that  time  immemorial  it  had  been,  and  ftill  wa»  the 
general  ufage  and  cuftom  of  the  parifh  for  the  feveral  and 
teij)e&ive  tenants  or  occupiers  of  'houfes  thete  to  pay  a  fum 
^certain  to  the  reftor  for  and  in  refpeft  of  their  houfes,  in  the 
1\ztnc  or  ilnder  the  .denomination  6f  tittes ;  and  that  when  the 
faid  houfes  \ir<*re  tminhabited,  there  was  nothing  dae  or  paid  to 
the  r<;£tor.  She  admitted,  that  the  plaintrff  was,in  December  1 750, 
fnftitated  and  induced  into  the  rectory,  and  had  everfince  been' 
reftor  thereof  ;  that  (he  had  ever  iince,  and'  before  that  tiaie> 
been  owner  in  fee  Ample  of  a  confiderable  eft^te  ^^JM  U2  and 
^bout  GUan  AHejy  .withih  the  faid  parifh  ;  H^  it  cimfied  of  a 
'      •  great  numho*  of  houfes  and  out-buildings  and  At^ter  zppartt^ 

nances  &  that  fome  of  the  iaid  houfes  were  heretofore  let  on 
tniilding  or  repairing  lesifes  for  a  long  term  of  years  as  yet  unex« 
*pired|  under  referved  rents,  and  in  the  occupation  of  under- 
tenants^ that  the  faid  premiles  had  never  bien,  to  her  know- 
ledge-, leafed  free  froth  payment  t)f  tithes  \  that  others  of  the 
faid  houfes  w^  let  to  tenants  at'  will  or  from  yeair  to  year  ; 
that  thtt  value  of  the  'fai4  eftatc  was  formerly  of  fix  hundred 
'pounds  a'-year  *,  but  ths^  it  was  tiow  greatly  reduced  in  the 
•yearly  vahie  j  that  the  pnSntiff's  claim  of  twenty  pounds  a-year 
was'  ncit  grovnded  on  any  cuftom,  or  the  ufage  of  the  parifh  \ 
ixA  that  the  owners  of  houfes  within  the  faid  parifh  ought  notjj 
of  common  right,  Co  pay  any  fum  of  money  to  the  reftor  in  lieu 
of  tithes  for  their  eftates.  The  defendant  therefore  infiffced^ 
that  the  plaintiff,  as  rc<Sor,  was  not  entitled  to  the  twenty  pqunds 

a^year 
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ji-yeat  from  her  as  owner  of  the  faid  eftate  ;  and  that  if  it  was 
^ne,  9ind  (hould  appear  that  the  fame  had  been  paid,  it  was  not 
^  paid  of  righty  but  in  eafe  of  the  tenants*  She  admitted^  that; 
the  plaintiff  had  applied  to  her  ibr  the  fame,  and  that  fhe  had 
refnfed  it  i  and  fhe  fubrmtted  to  the  Court,  that  if  there  had 
|>eenfu€h  ancient -payxneWtstmade  by  the  former  owners  of  the 
jatd  eftate,  theTedor  ought  to  make  a  proportionable  abatement 
for  the  decreafe  of  the  yearly  value  thereof. 

'  The  plaintiff  replied  \  the  defendants  rejoinec) ;  and  witnefies 
were  examined  oh  both  fides -^  and  upb^  hearing  counfel  $ 
and  reading  put  of  feyeral  books;  entitled,  <<  Tjie  Books  of 
V  Tithes  m  the  l^zrifti  of  Sasni  Oiaiffj  in  Southwarh,''  coU 
JeAed  by  different  reAors,  beginning  1696^  and  ending  aboilt 
^750;  i^yeral  leafes  iigned  by  the  iftfi»3&  family  j  and  pn  full 
'  Rebate  ^         '  i-  •     ^  ■  .  ' 

The  Couut  ordered  the  defendant  to  account  with«  (atisfy^ 
and  pay  to  the  plaintiff/  the'  (aid  Aim  of  twenty  pounds  a-year 
for  the  tithes  of  the  prefnifes  in  queftion  during  the  time  de^ 
manded  by  the'biH,  together  with  his  cofts  taxed.  :  ^.^  • 

tn  purToance  of  the  faid  decree,  the  deputy  made  hif  report, 
dated  thei  twenty-£rft  oi  Fibruary  i763';'aiid  6n  the  twenty^ 
fourth,  upon  r^^ing  the  report  and  decree,  no  excqption^ 
having  beeh  talben.ithereto,  the  report  was  ratified  and  coa<^ 
firmed,  and  the  de/e^dant  ordered  to  pay  to  the  plaintiff  three 
liundred  and  forty-one  pounds,  eleven  ibiUiogs,  and  fourpence^ 
fo  reported  due,  »         -       -        •• 

VkKK^ikj  Chief  Barm^ 
Smtthb,  Baron. 
^DAMs,  Barofgf 


1? 


Kvjc«as 


LAor 


•»-'.  Brhary  agaifi/i  Manby, 

jwkflrtre^  ithNo'oemier  1768* 

THE  bill  ftated,  that  the  plaintiff,  in  March  27359  was  law* 
JEiilly  mftitvted .  and  induced  into  the  redlory  and  parifh- 
church  ef  MUdleton  ttpon  the  IVeaUs^  in  the  county  of  Torhj  and 
thereby  become.  wvUejoxitled  to  all  the  tithes  of  com,  grain,  hay, 
)vool,  lambs,  and  all  other  tithes,  as  well  great  as  fmall,  offerings, 
ecclefiaflical  dues  and  duties, ^yearly  arifipg  therein  j  that  the 
defendant,  from  Adaj  1736,  ^ad  been,  and  ftiU  was,  the  occu* 
pier  of  a  piece  of  ground,  called  \^ie  Twelve  Oxgangs^  lying  in 
flatts,  and  of  two  clofes,  called  Swfmg^  Qbfe  and  South  Chfe  / 
pf  fcveral  orchards,  garden!^  and  yards  ;  and  that  he  had 
feveral  titheable  tlung;^  iktvfSiUy  the  tithea^  whereof  he  had  re- 
^fed  to  pay 
•      ''    •  ««•« 


3.  G«o.  J.  •  ^ 

The  refior  of 
^adhtWi  in  the 
maids  of  Ttri' 
/bire,  daims  the 
tithes  of  the 
TwdveOx^arngs^ 
and  of  5f0Mr^ 
Ch^  «nd  Smk 

S.  C.  3*  ^pnv 
E.  L.  397. 
S.CRiiyn.  5x0. 
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I 

BfttAiT  The   defendant  admitted,'    that    the    plaintiff  was    redor» 

Aga'mji  jjj^  lawfully  entitled  to  all  manner  of  tithes,  both  great 
and  fmall,  yearly  arifing  therein,  which  had  been  ufually 
The  defendant,  pajj  within  the  faid  pariih  ;  that  from  the  firft  of  May  1756 
laib^^in  ^I»«  ^?  ^^  becn,  and  then  was,  occupier  of  a  capital  mefloage, 
ditiymndo  for  the  ^^d  fevcral  arable  lands,  ciofes,  or  parcels  of  meadow  and  pafture 
faid  oxg«Dss  and  ground,  orchards,  gardens,  and  yards  ;  that  he  aUb  occupied 
^'^^^  Twelve  Oxgangs  of  land  in  flatts,  with  broad  balks  on  each  fide,  • 

in  the  feveral  fields  of  Middleton^  together  with  two  ciofes, 
parcel  of  the  faid  Twelve  OxgangSy  called  South  Cl^e  and  iwang 
Clofe^  and  federal  other  lands  and  grounds,  as  mentioned  in  his 
aniwer ;  but  he  faid,  that  the  Twelve  Oxgangs^  Swang  Clofe  and 
Sotith  Clofe  as  part  thereof,  werq,  and  had  ever  been,  from  time 
to  time,  time  out  of  mind,  held,  occupied,  and  enjoyed,  by  the 
refpcftivcowners  thereof  and  their  refpeftive  tenantsand  farmers, 
freed  atld  difcharged  from  the  payment  of  any  tithes  whatfo- 
ever  ;  but  that  he  being  only  tenant  thereof,  and  not  having 
any  ancient  records  or  deeds  relating  to  the  fame,  could  not  fct 
forth  bis  exemption,  but  hoped  that  his  landlord  would  when 
called  upon.  He  admitted,  that  during  the  feveral  years  ht  had 
occupied  them  he  had  growing  thereon  corn,  grain,  and  hay  ; 
but  infifted,  that  he  ought  not  to  fet  forth  the  particular  kinds  of 
each  in  the  faid  years,  by  reafon  of  fuch  exemption  ;  and  he 
denied  that  he  had  ever  admitted  that  tithes  were  payable  for 
the  faid  Twelve  Oxgangs. 

The  plaintiff  replied  }  the  defendant  rejoined ;  and  witnefles 
were  examined  in  the  caufe  ;  and  upon  hearing  counfel  » 
and  reading  feveral  depofltlons  and  the  anfwer  ;  and  upba  fiill 
debate  of  the  matter  ; 

The  tithes  M*      'y^E   CouRT  Ordered   the  defendant  to  account  with  the 
^  plaintiff  for  the  tithes  of  all  his  corn  and  grain  arifing  on 

the  Twelve  Oxgangs  and  two  ciofes  called  Swang  Clofe  and  South 
Cltfh  during  the  time  demanded  by  the  bill,  and  for  the  fmall 
tithes  arifing  upon  any  of  the  faid  defendants  lands  and  gv^fflbd^ 
by  him  occupied  in  the  parifii  dyrine  the  faid  time.  ~ 

Parker,  Chief  Ban^. 
Adams,  Baron, 
GouLD)  Baron, 


""c"^'*"  Thornton  agaiqfi  Lumley. 

Durham^  %ljl  February  1763. 

SUthfdiiSi  T*^^  ^^^^  ^^^'  ^'^^^  *^^^^  *^  y^  '^^^  ^^^  '^^^ 

of  ckgjhrwZ  deanery  of  Ciefierf  otherwife   ChfRer  in  le  Street^  was 

fifted  of  a  dran  founded  by  Anthony^  then  Bi/bop  of  Durham  ;  that  he,  by  bis 
and  fevcn  prt.  ^^cT  of  foundation,  ordained  that   th^  diur^h  of  Chefter 
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ihould  from  thenceforth  be  a  collegiate  church,  with  one  dean  and     Thoi  stow 
feven  prebends  5  that  he  made  diftinft  provifion  for  the  dean  and         "f*"!^ 
each  of  the  prebendaries,  and  particularly  direfted,  that  to  the 
firft  prebend,  being  the  prebend  of  Lumley^  there  Ihould  belong  «hat    one    of 
the  predial  tithes  univerfal  of  Great  Lumley,  Little  Lumley,  and  {Jj^^^^  ^^iu^ 
If^Qodfendi  and  the  tithes  of  the  coal  mines  ;  that,  by  virtue  there-  ^y,tvaseiKkywCTt 
of,  the  faid  prebendary  had  always  received  fuch  tithes  until  the  with  the  prcrtiii 
diflblution  of  the  faid  deanery  and  prebends  in  the  firft  year  of  '"^hes  of  Crtai 
£dvjard  the  Sixth  -,  that  they  were  then  diffblved  by   aft  of  ^^^»     ^^ 
parliament,  and  that  the  fame  became  vefted  in  the  crown  ;  .n^Mtidi 
that    ^4een  Elizabeib  being  feifed  thereof,  did,  by  her  letters  tiut    the    fnkl 
patent  dated  the  ninth  of  February^  in  the  thirtieth  year  of  her  dcancrjr      wit 
reign,  for  the  confidcration  therein  mentioned,  give  and  grant  ^*  a^****    *?* 
to  E.  Dooming  and  M.  Doding  all  her  tithes  of  grain  yearly  crown  by  Ed" 
growing,  &c.  within  the  faid  parifli  of  Chejler^  and  to  the  late  ward  tbt  Si/rth  $ 
prebends  of  Lum/ey^  Isfc.  belonging,   and  a  mefluage  and  lands  ^^at  s^un  £4r. 
therein  mentioned,  at  Kirkhorne,  in  the  county  of  rjn&,  to  hold  J^^''^^  ^J?,^'*^ 
and  enjoy  all  the  rights  and  privileges  which 'had  been  held  or  ^^j  ^^^   ^^^ 
enjoyed  in  the  premifes ;  that  (he  further  gave  and  granted  to  called  j?.riiiwrw, 
thitfa  and  their  heirs,  &c«  all  the  premifes,  with  the  appurte-  ^  £•  D^wimg ; 
nances,  to  hold  to  them,  &c.  at  an  yearly  rent  of  one  hundred 
and  fourteen  pounds,  and  fix  pounds,  thirteen  (hillings,  and 
fourpence  for  the  curate  of  Lumley^  and  ten  pounds  for  the  falary 
of  the  curate  of  Chefter  ;  that  by  divers  mefne  conveyances,  the  ^  ^*  moietf 
plaintiff  Thornton  was,  m  the  year  1745,  ^nd  had  ever  fincebeen  ^  7hc*d3Sn^ 
feifed  in  fee  of  one  full  moiety  of  all  the  tithes  of  corn  and  grain  Jmtinbonuui  j 
yearly  growing,  &c;  in  Great  Lumley^  Little  Lumley^  and  Woodfend^ 
which  were  granted  as  aforefaid  ;  that  by  virtue  of  many  other  •^^^  ^  ^"^^^ 
mefne  conveyances,  the  plaintiff  Lamhtmh  late  brother,  on  the  ^**'^^.  pj^J^ 
fifth  of  June  175^,  became  feifed  in  fee  in  the  .pther  moiety  ;  Umhttn  j 
that  he  continued  feifed  thereof  until  his  death  in  the  year  1758; 
and  that  the  faid  plaintiff  then,  by  the  will  of  his  faid  brother, 
became  feifed  tRrcnf  j  and  therefore  that  all  the  eftate  and  ^^  *«y   ftai 
intercft  which  they  had  was  vefted  in  the  faid  plaintiffs  in  equal  cqlfti^eTi^*" 
moieties.    The  bill  then  ftated,  that  all  or  the  greater  part  of  that ihe  landrii 
the  lands  in  Little  Lumley  were,  at  the  time  of  the  faid  grant,  LutU     Ltimiejf 
and  for  manyTcars  after,  paled  in  and  ufed  as  a  park  ;  but  that,  "^^^^   •t    ttie 
between  fifty  and  fixty  years  ago,  the  fame  were  difparked  and  |i,^*^^^^^^,*2 
inclofed,  and  all,  or  great  part  thereof,  converted  into  tillage,  been*  umverted' 
and  having  continuKsd  ^^  ^^^^  ^nct  was  become  liable  to  the  into anUe land; 
pqi|ment  of  tithes  ofldorn  and  grain  to  the  plaintifils,  and  thofe 
•unofo  whoia.  they  claim-}  that  the  defendant  Storey  fince  the  '*«  the  <Jefend. 
year  1741  had  occupied  fcvcral  pieces  of  land  in  Ltitle  Lumley ^  ^cu^'d^  ^^^ 
which  were  formerly  ufed  as  a  park,  and  fince  difparked  and  ofihcfaidland^ 
inclofed  as  aforefaid,  as  tenant  to  the  defendant  Lumley  ;  that  m    tenant    to 
he  had  yearly  fowed  the  fame  Nivith  wheat,  and  other  corn  and  ^f^tyi 
grain, and  had  cut  the  fame,  and  carried  it  awav,  without  fetting 
out  any  tithe  thereof.     The  bill  further  ftated,'that  the  defend.  ^^^^'^J^/  ^' 
ant  Homjby  had  occupied  other  parts  thereof,  as  tenant  to  the  ^^^^ ,,  'i!^t 
-»'  defendant  ic  Lumiiyi 
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.  .  .  •-  ♦ 

TjKfftvTov     defendant  Lutnkj ;  that  they,  the  faid  plaintifl&i  ought  to  hard 

agan/i        rccdv^d  thetlthes  thereof  from  them  in  xnoieties,  but  thatthe^r 

had  refufed  to  fet  out  the  faid  tithes,  or  to  make  them  any  fat  if- 

that  no  other  faAion  for  the  fame.    The  plaintiffs  further  charged,  that  no 

Sore***^ftated  g^"*"^  ^hatfocver  of  the  faid  tithes;  had  been  made  by  thb 

had  been  made  GROAVN,  except  as  aforcfaid  to. the  faid  Downing  and  Dading  ; 

Bf  the  Gcowfi  9f  tha^  they,  claimed  under  the  fai4  grant  )  ,and  that  the  lands  In 

-  the  fiiid  Unds  j    JLUil^.  Lumlty  or  Lumley  Pari  were,  not;  legally  exempt  from  the. 

payment  of  tithe%  nor  lubjeA  to  any  ancient  moduji  but  that  they^ 
the  plaintiffs,  were  well  entitled  to  the  tithes  of  eorn  and  grain,- 
thereof^  and  to  have  them  fet  out  annually,  and  to  take  th^m. 
^  away  to  their  own  ufe,  and  alfoto  have  an  account  of  the  tithes 

ind  praytf,  that  thereof  which  had  been  w;ithheld  by  the  defendants  from  them. 
Btony  and  Hwrn*  fhc  bill  therefore  prayed,  that  the  defendants  Storey  zai^HomJbf 
^Ithe  ttthes^l  '"^g^^  account  with  and  m^ke  the  plaintiffs  a  fatisfa^lion  for  their 
corn  and  grain  5  refp^dti;?^  {baQres  of  die  tithes  of  corn  ;md  grain  of  the  lands  q( 
«)d  the  flain-  ^ttf^Lumi^  otherwife  Lumley  Part,  fo  by  them  held  and 
tifft  be  quicttd  occupied  as  afore£^id,  during  the  time  they  had  occupied  the 
in  (he    enjoy-^  fame  ;  that  the  plaintiffs  might  be  quieted  in  the  enjoyment  o£        || 
ffKnt  of  the  ©id  ^^  the  tithes  of  corn  and  grain  arifing  withip  the  faid  landMf        ^ 
*  JLittle  Lupitey  i  and  that  t^e  defendant  Lambton  might  admit  mc< 

wffi  of.  his  faid  brother  ^  or  that  the  teffimoi^y  of  the  witnefies: 
thereto  might  be  perpetuated,  and  the  fame  declared  to  be  welf. 
proved*  j 

...  ,  .  t     •••  ••       ••      ''■■  ■>   ?    •  '  ' 

Tho  dtfendanr  ^.Thedefencj^t  Lumley  faid,  that  it  might  be  true  that  in  the 
Ui^  put!  the  ygar  i28d.thc  late  deanery  and  prebends  mlghti  he  founded  by: 
SofAefe!  Anthony Beck,ihaxBiJbop of Durham%th9tlhzh^^^ 
^eral  aUe^itionc  by.  fuch  charter  or  louiKiatiofi,  ordain,  that  tl^e  f^d  church  of* 
ODntained  in  the  Cbejitr  ihould  be  a  collegiate  church  \  that  therdjPiould  be  ». 
biU^  refpeain;  j^j,  ^nd  fevett'  prebends  therein  %.  that  he  might  make  4iffhi£b 
wemii^-^**  ****  pTOvifion^  for  theqi,  and  diftinguiflt  what  fliouW  belong  to  each. 
^^      *"         of  them  J  and  ^ihatifpthe  prebend  of  Lumley fHxett  fhould  belong*       •  ^ 

the  pre4ial  tithes  un^verfal  oi  Great  Lumley^  Little  Lumley^  and  < 

froodfendf  and  alfO;  the  tithes  of  the  coal  mines  \  but  he  left  the' 

i|{aintlfis  to  prove  thofe  allegations,  and  alfo.that  the  incumbeni 
or;, the  time  being  had  enjoyed,  the  fame  to  the  time  of  the 
^  diflblutiott  of  the  fa^d  deanery  and  prebcxids  ;  that  the  faid. 

deanery  continued  under  fuch  ordinatkb  till  the   reign  of' 
^  .*  J^dward  the  Sixth  /  that  it  was  then  diiTowe^d,  and  veiled  in  the,'.. .     , 

crown ;  that  ^ueen  EUzabHh^  by  letter!  {Mients  dated  the  niath 
of  February^  in  the  thirtieth  year  of  hop.  reign,  gcnted  to  the 
iaid  Downing  and  Doding  all  the  tith^of  c^prjn  amr  grain  fr6m- 
time  to  time  gi*owing  in  the  parifh  of  Chefier  aforefaid,  or  to  the* 
faid  late,  prebends  of  Lumley,  isfc^  or  any  of  them^  belongings 
.  and  a  meffiiage  and  lands  therein  mentioned    at   Kirktborne 
denies  that  the/  aforefaid  ;  and  denied  that  he  knew  how  the  faid  plaintiffs ; 
bccane    i^^f^  .};icc2mc  feifed  in.  mpieties  of  the  tithes  of  com  and  grain^ 
2  %  "^2^  a&  ftated  in  the  bill,  in   Little    Lumley  aforcfaid  j    but  he, 
tUedfed  ^  3  faid^^- 


BURING  TliE  llEtGN  C^  GEOKbE  TH£  THikD.  4f 

tziAf  that  he  believed  jthat  fincc  the  date  ot  the  ntid-gvant  the     TvoKm-oa^ 

plaintiffs,  or  thofe  undc^  whom  they  claimed,  niighti^  without         ^i^'ifi 

interruption,  have  received  the  tithcs.ot  corn  and  grain  of'Great       ''*****•    , 

JLsmdef  ;  and  that  part  of  the  lands  of  Little  Lumley  were,  at  the  J^T^  ^^^ 

time  of  the  faid  grant  and  for  many  years  after,  railed  and  uiedas  edthecomtichec 

mpari^  but  not  fo  lately,  as  mentioned  in  the  bill  \  that  it  had  of  G*mr  Um^^ 

been  let  to  tenants  upoaleafe,  and  ufed  in  tillage,  ever  fince  it  (ys 

was  difparked  ;  and  chat  part  thereof  had  always  beeii  in  corn  \ 

but  he  infifted,  that  no  tithe  whatfoever,  great  or  fmall,  had  ever 

been  paid  or  demanded  for  any  part  il^prebf,  except  once,  in  the 

^ear  i  jx£,  by  Winflfipi  under  whom  the  plaimifiB  derived  their 

titled  that  Winjbip  then  demanded  dthe  jtorn  of  LittU  LymUjs 

ihat  ttie  iamc  was  reftiTed  to  be  paid  by  the  owner  thereof  ;  arid!. 

that  tithes  wene  never  aiterwards  demanded  till  lately  by  the 

plaintiffs  :  and  he  faid,  that  a  prefcriptivc  rent  or  sncdus  of  ten  ««f  Jnfiflu,  ffcat 

killings  a-year  was  ih^,  and  had  been  always '|)aid  by  him,  and  J.^*?  ^  ^bk 

thqic  under  whom  be  claimed,  to  the  perfon  in  the  pofleffion  to  Ue  pedbo  in 

of  the  prebekid  of  Lu^rtky  (or  Woodjlone  ifot^,  called  in  4he  iwAeffion  of  jthc 

charter  of  foundation  1f^o$^d^  which  is  part  of  LittUlMsmiey  ;  prtbciwl  of  Z*i^. 

that  tbe  faid  rent  or  modus  of  t^n  fliillings  was  then  paid  in  Zi^lTwJS- 

moieties  to  the  plaintiffs  $  and  that  ch^  &me  was  paid  in  lieu  oitndi^d  aao^ 

tKe  tithes  of  corn  arifihgin  all  the  lands  In  Uifle.Lufhley^  though  knds  in  LUili 

the  receipt  given  for  the  fadae  was  mentioned  to  be  given  only  ^f^* 

for  Wcoiftone  Houfe.    He  ^her  faid,  that  the  townfiiip  cf 

Lktli  iMmlif^  which  included   the  CafiU  oxkd  the  lands    in 

iie  Old  Pairky  was  diftinft  and  ieparate  from^  thd  tc^wnfliip  of 

Gr4€^  Loiinhf  g  that  it  had  never  paid  any  parochial  ceffes  tt» 

Gnat  Lamlef  or  Che/ier^  nor  any  tithes  of  any  kind ;  but  that  it 

paid  its  taxes  and  maintained  its  own  poor  feparatdy.    Ho 

admitted,  thjit  from  the  year  1739  he  had  been  fei£^  of  ali  tin: 

lands  in  Uttlt  Lumley  which  were  formerly  ufed^s  a  park  j 

a^  infilled,  that  the  conftanr,  uniform,  and. immemorial  non- 

llknent  of  tithes  fer  the  faid  town  (hip  of  Utile  Lumley  was  a 

fiuln  and  fu£ciept  evidence  that  the  faid  lands  were  not  liable  to 

the  payment  of  tithes  of  corn  and  grain,  or  any  other  tithe 

whatfoever. 

The  defendant  Horn0j  faid  to  tlic  Cune  effcft  as  the  defendant  "^Phe  adenc*^ 
Lundej  had  faid  ;  and  alfo,  that  his  f;uTn  lay  within  tlie  lordihip  ^"f^/,'J^f^.^ 
tif  Lumley,  in  Littk  Lumley^oihcrwifc  Lumley  Park  ;  that  he  had  ^^    ^  '  tumiy 
poflefied  the  fame  for  fever al  years  paft.;  that  part  was  in  pjrjL 
tillage ;    that  two-thirds  thereof  were  yearl^  in  ^torn  >  that 
the  other  third  was  in  fallow ;  and  that  when  it  was  fown« 
it  was  fown  with    wheat,    rye,  oats,  and   peafe  \    that  the 
corfitfthe  iiii.(he  neighbourhood  had,  for  fome  years,  been 
talued  at  fohV  ..f^Ulings  an  acre  for  wheat,  and  two  {hillings 
isd  fixpence  an  acre  for  oatsi  but  that,  for  the  reafons  aforefaid^ 
"  i  had  not  fdt'  oiit  £is  tltheV. 
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T«^***  "the  defendant  Storey  faid  to  the  Tame  cfFcft  as  the  defendant 
LraL^T*  iJorn/byy  only  that  he  did  hot  fay  that  the  ten  fliiUings  a-year 
TIm  defendant  ^^  taken  in  lieu  of  the  corn  tithe  for  all  Little  Lumiey  ;  and  alfo 
5tffvf  pottinthe  that  he  had  been  tenant  of  W2fite  Crofs  Houfe^  in  Little  Lumiey y 
^^"•"^^flf?  othcrwife  Lumiey  Pari,  for  feveral  years  pad,  and  alio  of 
w^iJ^'bi^GM  Hotighton  Gate  Farm  j  and  he  fet  forth  the  tifheable  matters  he 
UkUuk  Ijtmtn.  ^^^  thereon,  and  what  wai^  iii  tillage,  pailure,  and  meadoiv; 

but  faid|  that  he  had  never  kept  any  account  of  the  yearly  crops 
of  his  farms^  for  the  reafons  aforefaid. 

The  defendant  The  defendant  LambtMy  by  his  anfwer  and  difclaimer,  ad* 
^'"^  ^^^  mitted,  that  his  brother  Hedworth  Lambtov,  by  his  will  dv\j 
^^  plaintiffs  ti.  executed,  had  devifed  all  his  lands  to  the  ^XziniiS  Lambtan  and  his 

heirs,  and  that  the  faid  plaintiff*  thereby  became  entitled  to  all 
fuch  right  and  interefl:  in  the  tithes  and  premifes  in  the  bilt 
mentioned  a^  hin^  brother  was  entitled  to  at  his  death  \'  and 
difclaimed  all  right,  title,  and  intereft,  of,  in,  and  to  the  faid 
Uches. 

The  plaintiff  Thc  plaintiffs  replied  to  the  anfwcrs  of  the  defendants 
^nAM^^t^  Xi/wAy,  Hornjbyy  and  Ztorey  ;  and  they  rejoined  ;  but  before  any 
fM  die  and  the  further  proceedings  were  had,  the  plaintiff  J.  Thornton  and  the 
caufe  ii  revived  defendant  Lamiton  died. 

icprtienntiTet.        I^he  plaintiff*  Lamiton  filed  his  fupplemental  bill  and  hUl  of 

revivor  againft  Mr.  Thornton  and  feveral  others  defendants, 
being  the  heirs  at  law,  devifises,  and  executors  of  the  faid 
J.  Thornton^  who  appeared,  and  put  in  their  anfwers  %  and  the 
caufe  being  duly  revived  purfuant  to  order ;  and  feveral  witneflea 
being  examined  on  both  ildes;  and  publication  being  duly 
paft  I 

The  evidence  Thb  Court,  which  was  full,  heard  counfel  for  all  parties, 
'^^  and    read    the  JFollowing  evidence,  viz.   the  anfwer  of  Ap 

defendant  Lumiey  ;  indentures  of  leafe  and  releafe,  dated  ne 
twentieth  and  twenty-firlt  of  April  1676,  figned  by  Thomas^ 
Lord  WindfoTy  and  feveral  others  5  an  indenture,  dated  the 
twentieth  of  June  1676,  figned  W.  Dodfon  ;  indentures  of  leafe 
and  releafe,  dated  the  twentieth  and  twenty*firft  of  May  1678, 
figned  by  Sir  Robert  Marlbam  and  W.  Dodfon  ;  an  exemplifica. 
tion  of  a  fine,  dated  the  fifteenth  of  December,  in  the  thirty- fifth 
year  of  Charles  the  Second,  between  (?.  fVitifbipy  plaintiff,  and 
Sir  Robert  Markham  and  William  Dob/on  \  an  indenture,  dated 
thc  fifteenth  of  Jpril  1684,  figned  G.  Winjbip,  fenior,  and 
juntor,  being  a  conveyance  to  fV.  Win/Jjip  and  his  heirs ; 
an  indenture,  dated  the  fecond  of  October  1716,  figned  by 
W.  Winjbip  and  others  ;  an  indenture,  dated  the  third  of  May 
1744,  ugned  by  fV.  Winjlnp  and  another  ^  an  office  copy  of  a 
fine  levied  in  the  court  of  pleas  at  Durham^  between  W.  Rohinfon, 
plaintiff*,  and  W.  Win/hip^  defendant ;  indentures  of  leafe  and 
releafe,  dated  thc  fifth  and  fixth  of  December  1 744,  figned  by 

0,  Hannah 


bURING  THIS  REIGN  OF  tSEORGE  THE  TtiUl)^ 

Hankph  DUgind  /  feveral  other  indentures  of  leaies  and  re- 
leafes  ;  an  oi^ce  copy  of  a  £ne»  dated  the  thirtieth  of  M'archy 
in  the  twenty-third  y^ar  of  George  the  Second^  levied  \tK  the  cdiirt 
of  pleas  at  DurhaM^  between'  H.  Latnbton^  plairttitf*,  and  W. 
Winjbip  and  others,  defendants;  the  probate  of  the  vrill  of 
Hedfvorth  Larfihtofty  deceafed  \  an  indenture,  dated  the  twenty-* 
third  of  Af/Tj^  1743,  in^oUed  m  chancery,  executed  by  James 
TbcrtaoH  f  an  excffoplificatioti  of  a  recovery  underthe  fcal.of  the 
court  of  pleas,  at  Dufham^  Tl.  BMrton  dectiandarit,  G.  Johnfm 
tenant,  and  Jafkes  Thornton  vowchcet  dated  the  eighteenth  of 
July  1743  »  ^^^  '^ft  ^»^1  o^  James  ThomtoKy  dated  the  twenty-? 
ninth  of  May  1 761  J  a  copj  of  an  infpeximuSf  dated  the  twelfth 
of  Juve^  in  the  twentieth  year  of  Ednvard  the  F'&fl^  of  th« 
Charter  of  Anthony^  Bijh^p  gf  D,urh(^my  dated  the  fifth  of  the. 
Ides  of  November  y  in  1 286  ;  9  copy  of  9  grant|.  dated  the  ni;ath  of 
Febrt4ary,  in  the  thirtieth  year  of  ^iciri  El'tzaheiby  to  B.  X)o%vn^ 
ifig  and  Af.  Doding  \  a  copy  of  the  minifters  accounts  of  the. 
revenues  of  augmentations  of  the  crdvsrn,  in  the  fccond  year  of 
JEdvH^rdihe  Sixth  /  a  copy  of  a  roll  of  particulars  for  the  fale  of 
fbe  Arm  rents  in  the  county  of  Durham,  in  the  tinie  of  the  late 
cirii  w4rs  ^  and  the  proofs  taken  in  the  caufe  ) 

2,^  TiIb  Court  thereupon  ordered 'the  bill,  aS  againft  the  dc» 
i^ndants  M.  Thornton  and  others,  to  be  difmifled.  But  the 
defendant  Zawi/^y  being  in  court,  and  confentidg  that  his 
ton^nti,  the  defendants  Horn/by  and  Story^  thould  account  with 
and  pay  td  the  executors  of  the  ^Wmt\.[t  James  Thornton  i  moiety 
of  the  tithes  of  corn  and  grain  arSiing  and  growing  within  the 
towntkip  of  LMie  Luml^  in  thi:  pleadings  mentioned,  and  taken 
and  pofleflTed  by  them  for  fix  years  before  the  filirtg  of  the  ori- 
ginal bill,  in  manne^  hereinafter  mentioned^  the  bill  f^as  dif-^ 
ifled  without  cofts. 
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rty  decreed  \Q 
account. 


The  Court  alfo  ordered,  that  fo  much  of  the  bill  as  fought 
quiet  enjoyment  ol  the  tithes  in  the  faid  bill  mentioned,  be 
dirmiiTed  without  cofts. 

The  Court  alio  ordered  the  defendants  Horn/by  and  Simy  to 
tccount  for  all  the  tithed  of.com  and  grain  which  h%d  arifen 
in  the  faid  townihip  of  Litlie  LumUy^  and  by  them  refpeiEkivdly 
taken  and  pofleiled  from  the  fifth  day  of  Jukt  1*75 6. 

Tbe  Court  flirt  her  ordered  the  faid  defendants  to  pay  one  The  dcfendanti 
moiety  of  what  lliotdd' appear  to  be  coming  due  lipon  the  faid  ^  '^pfy^f  ^Jjj 
account  to  th^  faid  plainti£F,  together  with  his  coils  of  this  rid  tithes  to  ci« 
fuit  to  be  taxed  ;  and  the  other  moiety  of  what  fhpiild  appear  refpeaive  plain. 
to  be  due  of  the  fajd  tithes  to  the  defendants,  the  executors  tifit. 
fitf  the  £>LJ  James  Thorriton  %,  and  alfo  fo  much  more  as  a  mOieiy 
cj  the  l^id  tithes  for    1756  and   1757  (hould.  ampunt  to  in 
jefpcit  of  tbeir  wwtt/  thereof  for    ^75:4    an^    >7S">    ^^4 

V^  JUL  £  counfel 
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Thoekton     counfel  for  the  faid  executors  confenting  not  to  bring  any  biQ 
'i""*^        in  refpeft  thereof;  and  this  is  to  be  without  cofts. 

LVMLKY*  * 

HiiaryTiem  Woodcock  ap-a/nj  Iremonger. 

3  Geo.  3.  <S      ^ 

Soutbamptertf  i^d  February  1 763. 

The  prebendary  ^pHE  bill  ftated,  that  Dr.  Griffith^  prebendary  of  MtJJIaoft, 

flamS'^UtZ  .  ^^^^'  ^°  ^'*S^*  ^*"^*^  prebend,  fcifed  of  all  the  tithes  arifing 
tiUed"to  the  ^^^bin  the  parifh  of  Middleton^xn  the  county  of  Hants  (except  ccr- 
tithesof  the  pa-  tain  fmall  tithes  with  which  the  v^car  was  endowed  ),by  indenture 
riih,  excepting  dated  the  third  of  May  1 759,madc  between  him  and  the  plaintiffs^ 

^'th  which^She  ^^^^^^^  ^^  ^^^^  fo^  ^^^^<^  ^'^"^^  ^^1  ^^^^^  prebend  of  Middletw^ 
vicar  is  endow.  ^^^^  ^^^  tithes,  tenths,  and  other  the  lands,  &c.  and  all  his  lands, 
cd ;  bat  the  e.  hereditaments,  and  tithes,  in  the  parifli  of  Middleton  and 
ftatecaUcd  For*.  Wbemvell^  to  hold,  &c. ;  that  they,  by  virtue  thereof,  became 
iI^T*d*"ilu^  entitled  to  all  tithes  arifing  therein,  particularly  to  the  tithe  of 
iUrtnmd  arc  ^^od  under  twenty  years  growth,  and  of  the  bark  thereof  5 
tithe  free,  as  that  the  defendant  at  that  time  held,  in  the  parifh  of  Middleton^ 
having  been  for-  feveral  hundred  acres  of  woodland,  called  Harewood\  that  he 
^^'y  P*f;^J  ^^  had,  fince  the  faid  leafe  was  granted,  felled  underwood  and 
of  the'^lbbeiTof  coppice  wood  under  twenty  years  growth,  and  had  barked  and 
jybfrwill.  fold  the  fame,  but  had  refufed  to  fet  out  the  tithes  thereof,  or 

to  make  them  any  fatisfa£Uon  for  the  fame  %  that  the  tithe  of 
wood  under  twenty  years  growth  was  due  of  common  rights 
and  ought  to  be  paid  ;  but  that  the  defendant  pretended 
an  exemption  from  tithes,  on  pretence  that  the  faid  wood  had 
never  paid  tithes ;  but  the  plaintiff,  on  the  contrary,  infifted,  that 
non-payment  of  tithe  was  no  evidence  of  fuch  exemption, 
nor  any  bar  of  the  prebendary's  right  to  fuch  tithes  \  and  that  the 
laid  lands  and  grounds  had  always  been  fubje^  to  the  payment  of 
great  tithes  to  the  prebendary  of  Middleton,  vrhich  comprehended 
the  tithes  of  wood  and  bark,  and  of  fmall  tithes  to  the  vicar  of 
the  parifli  ;  and  that  the  defendant  had  always  paid  tithes  in 
kind,  or  feme  modus  in  lieu  thereof,  for  every  fpecies  of  com^ 
grain,  and  hay,  and  other  tithe  able  article,  to  the  prebendary  of 
Middleton^  or  to  his  leflee.  The  plaintiffs  further  charged , 
that  there  were  no  lands  in  Long  Pari/b  in  the  defendant's 
pofieflion  that  had  formerly  been  part  of  the  pofleffions  of  the 
monaftery  of  Wherwell  but  what  had  always  paid  tithe  in  kind^ 
or  fome  modus  for  the  fame  ;  that  the  defendant  admitted 
that  fuch  payments  had  been  made,  and  yet  pretended  that  the 
faid  lands  were  exempt  frotn  the  payment  of  the  tithes  of  wood 
and  bark  \  but  the  plaintiffs  infilled,  that  the  tithes  of  wood 
being  due  of  common  right,  no  claim  of  exemption  ought  to  be 
admitted  but  where  fuch  exemption  appeared  from  deeds,  &c. ; 
and  that  there  was  never  any  charter,  grant,  &c.  by  which  the 
premifes  in  the  defendant's  poffeilion  had  ever  been  exempted 
from  the  {>ayment  of.  the  tithes  of  wood  or  bark.    The  bill 

farther 
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further  ftated^  that  Foreton  Faring  in  the  defendant's  or  his     Woodcock 

tenant's  poileffion,  was  parcel  of  the  faid  abbey,  and  formerly    ^^^^IT-, 

part    of   Harewoodf   and   was,  about  forty  years   ago,  called 

Foreton  Heath  ;  that  it  had  never  before  been  cultivated  or  con« 

verted  into  tillage,  but  had  laid  furrounded  by  Harewoody  and 

was  covered  with  furze,  &c.  and  tlumps  of  trees  \  that  previous 

%o  the  faid  wood  grounds  being  converted  into  tillage,  the 

tenants  or  inhabitants  of  the  faid  common  ufed  to  turn  (beep 

and  other  cattle  to  feed  thereon ;  and  that  during  all  fuch  times 

the  owners  thereof  had  always  paid  to  the  vicar  of  Mlddleton 

the   tithes  of  wool,  lambs,  one  fhilling  a-year  as^  tithe   for 

cow  white  or  milk,  and  fixpence  for  the  tithe  of  each  calf,  for 

their  depafturage  thereon,  or  as  a  modus  or  compofition  for  the 

fame  ;  that  about  forty  years  ago,  R.  ff^dmorey  the  then  owner 

of  the  faid  common,  caufed  the  bufhes  and  trees  to  be  grubbed 

vip,  the  land  to  be  inclofed  and  converted  into  tillage  *,  and 

that  the  owner  thereof,  or  his  tenant,  had  paid  tithes  for  the 

fame  to  the  prebendary  of  Middleton  and  the  vicar  of  the  pariOji 

according  to  the  refpedtive  rights.    The  bill  further  ftaled,  that 

previous  to  the  defendant's  title  to  the  faid  eftate,  and  afterwards, 

Harewood  had  been  kept  open  and  uninclofed,  except  where  any 

falls  of  timber  had  been  made ;  that  upon  fuch  falls  being  made, 

the  parts  fo  felled  were  inclofed  with  a  fence  for  feven  years,  in 

order  to  prevent  the  cattle  from  deftroying  the  young  flioots,and 

that  at  the  end  of  the  faid  feven  years  the  faid  inclofures  were 

thrown  open,  and  the  tenants  and  inhabitants,  not  only  of  the 

parilh  of  Middleton  but  of  other  pariChes  and  tithings  where  the 

laid  wood  extended  itfelf,  were  ufed  (previous  to  the  defendant's 

indofing  the  faid  wood)  to  turn  their  cattle  into  the  faid  wood 

tofised  ;  that  during  that  time  the  owners  of  fuch  cattle  always 

paid  tithe  of  wool  to  the  prebendary  of  Middleton^  the  tithes 

of    the  lambs  of  fuch  fheep,    one  {billing   a-year    for    the 

tithe  of  cow  white  or  milk,  and  fixpence  for  the  tithe  of  each 

calf,  to  the  vicar  of  the  parifh  $  that  the  faid  payments  had 

been  difcontinued  for  fome  years  paft,  on  account  only  of  the 

defendant  having  inclofed  the  faid  woods  in  general,  and  thereby 

abridged  the  perfons  entitled  to  fuch  depafturage   of   their 

cuftomary  privileges  ;  that  the  faid  payments  entirely  deftroyed 

the  pretences  fet  up  by  the  defendant  to  an  exemption  from  the 

payment  of  tithe,  and  was  an  evidence  that  fuch  exemption  did 

not  extend  to  the  lands  upon  which  fuch  wood*  grew.    The  bill 

therefore  prayed,  that  the  defendant  might  account  with  the 

plaintifis  for  the  tithe  of  all  wood  under  twenty  years  growth 

cut  or  felled  by  him  within  the  faid  prebend  and  the  titj^eable 

places  thereof  fince  the  execution  of  the  faid  leafe,  and  alfo  the 

tithe  of  bark. 

The  defendant  admitted  the  leafe  to  the  plaintiffs,  as  ilated  In 
the  bHi  i  and  that,  by  virtue  thereof^  they  had  become  entitled  to 

£  2,  receive 
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receive  fiich  of  the  faid  tithes  flridng  within  the  prebeoci- vHf dl 
were  due  to  the  prebendary  of  Middletcfi  ;  but  denied »  ta 
their  knowledge,  that  titlie  of  wood  or  bark  was  du«  of  cominbii 
tight  ;  but  thnt  if  it  was,  they  averred,  that  they  had  neiret 
beard  of  any  tithe  bs.*ing  claimed  by  the  faid  prebonda^y  or  hit 
lefiees  in  WherwM  parilh,  or  that  the  faid  prebendary  b»d  any 
l4ght  in  the  (aid  pariflT,  except  a  fmall  cottage  aad  the.  cul  onl]! 
cf  two  acres  of  meadow  iand.  ile  fiirthep  faid,  that  he  RBitleiar 
admitted  or  believed  that  tiie  plaintiffs  becan;te,  by  viptiie  of  tktt 
fiud  leafe,  entitled  to  the  tithe  of  all  wood  and  bark  ariikig 
within  the  faid  prebend ;  and  iniifled,  that  by  the  ftatii£« 
31.  Hefu  8,  entitled,  «<  An  K€t  for  tJsc  Diflblution  of  Abbics 
•«  and.  Monafteries,"  they  were  exempt  fcom  the  payooeiitof 
tithes ;  for  that  amongfl  other  religious  honfes  which  wera 
diflblveJ  by  the  faid  aft  the  abbey  of  Wbttrwetl  wa^  one^ 
the  fame  being  a  houfe  of  very  ancient  fionndatioi^  and  poSbiied 
of  many  manors,  lands^^  woods,  tenements,  and  hereditaments^ 
and  many  right?;  and  privileges  in  many  parts  of  the  kingdom,, 
as  appeared  by  Domnfiay  i?(vl ;  that  it  alfo  appeared,  by  writings 
c^f  great  antiquity,  that  the  abbefies  of  the  faid  ?bbey  wtre> 
bi  the  year  1228,  paffi::iied  of  a  conflderable  part  of  certain 
woodlands,  anciently  called  ^Ar^ziwp^,  of  which  wood  the  tithet 
in  queitidn  were  part  v  that  the  faid  abbey  was  one  of  the  grcat^sr 
abbies,  being  ab9ve  the  yearly  value  of  two  hundred  pounds^ 
and  became  veiled  in  the  crown  in  purfuance  of  the  faid  adv 
38  appeared  by  a  record  \n  the  court  of  augmentations  y 
that  the  revenues  and  pofleflions  of  the  faid.  abbey  became  vcftied 
in  the  faid  king  and  his  heirs  and  focceflbrs  ;  that  by  virtue  of 
fhe  faid  a3,  hr6  faid  majefty,  by  ktfevs  pfttent  dated.the  twentf* 
fourth  of  Marcb^  in  the  thirty*firft  yeav  of  his  rdgn,  granited  ta 
Sir  Thomas  Weft^  Lard  Di  la  Warr^  and*  his  vife^  the  IcitQ, 
circuit  and  predndt  of  the  late  monaftery  of  WbufweUy  a94 
adfo  the  prebend  of  Good,  late  parked  of  the  pofleffions  of  the 
faid  monaftery,  and  the  advowfen  of  the  parifh  church  of 
Whenve/i  and  the  appurtenances,,  and  alfo  the  manors  of 
If^heMv  //,  isfc. ;  and  amongfl  many  other  lands,  &c.  all  thofe 
woods  and  underwoods  in  H^iertue/i^  Iffc.  to  hold  to  them,  8qq. 
forever,  as  therein  mentioned  4  that  the  £iid  grantee  afterwards 
conveyed  them  to  £.  Boultir ;  that  they  were  by  him  deviftd  to 
Sir  J.  Fryer\  Bart*  who  died  feifed  thereof  ia  fee,  ieftving  thr^e 
daughters  \  that  the  defendant  having  incermarricd  with  the 
younged  daughter,  he  became,  by  vh'tue  of  a  fettlement  on  the 
faid  marriage,  entitled  to  one  third  of  the  faid  woods  and  pre*^ 
mife*!  for  hi&  Itf^  \  and  that  having  purchafed  the  other  tw<v 
thirds,  he  had  become  a  purchafer  of  .the  whole  premiies^  and 
Lad  ever  iince  enjoyed  the  fame,  and  particularly  the  woods  in 
qucflion,  exempt  or  difcharged  from  the  payment  of  tithes,  and 
had  always  relied  on  fuch  exemption,  having  paid  a  consideration 
for  the  fame  \  and  he  infifted  on  the  iaine  for  the  Hud  woods.  Her 

admitted^ 
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HlfrnTtte^  tlial  ik  liad  felted  great  qusmtities  of  underwood  ztii 
topp\<^  trood  m  Afiddl^Ofi  which  were  under  twenty  years 
gfo^^i  Mid  had  fcAd  the  fume  }  but  hldy  that  he  had  never 
fcarMntl  any  pscrt  bf  the  coppkte  wood  :  and  he  fubmitted  that 
the  ptaintrfis^ere  not  vntitleJ  to  the  tithes  of  either  the  faid 
.  %r0o^  cflr  'tefk,  nor  to  a  difcovery  of  the  faqiie.  He  a^fo  ad- 
ihitted,  that  Ire  had  paid  tithes  of  com -and  other  tithes  to  tho 
^(fp^^i^lti^rj  ^  Middlrtm  %  and  he  fpokeosto  the  other  iads  ia 
^Bft  bill,  attd  to  the  cuftoms  therein  alfo  mentioned.  # 

The  plaintiff  replied  j  the  defendants  rejoined  \  and  witnefles 
^cre^examitied  on  both  fides ;  and  i|pon  hearing  counfel,  and  no 
evidence  bem j  r^ad  ; 

TtfE  OouAT  o«lercd»'by  coiifent  of  both  parties,  that  the  bill 
1«  dHitlifltei  wldfOiit  toils,  the. plaintiffs  undertaking  toiirisg 
Other  fb2t  Sir  the.rirh8ft«(f  :the  troodin  iqueftion. 
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J^itnlnjgefiire,  2^d  February  '7^3« 

■'T^ffiWll  ftatcd>  that  the  plaintiff  Mafttth-^^^  on  ihc'ftrond 
*  of  Attpift  1759,  collated  and  indufted,  by  the  Bijbcp  tf£lj^ 
irtto  the  iicaragic  of  the  paf ifli  churtfh  of  Waierbeach^  in  the 
coU»fy  cff  Oambridfie  J  that,  at  the  time  of  the  re(lorat)on  of 
CbArifs^'S^ortdy  the  faid  vitaragc  being  f(Nind  to  be  of  fmali 
^Ine,  i/HdftheWi  then  Bi^kdp  of  Ely  and' impropriator  of  Heater- 
ieath,  on  rtfceipt  of  the  king's  letters  to  the  bilhops  for  the, 
tegrnpatation  of  vicarages  out  of  the  redories,  6cc.  augmented 
the  laid  vicarage  with  a  portion  of  the  re^florial  tithes  ariiing 
from  th<  lands  within  the  faid  parilh  anciently  belonging  to  the 
diflblved  hotsfe  of  WW/,  called  Denny  Athey^  and  with  all  the 
titho^  9nd  profits  of 'thofe  .lands  within  the  faid  pariih,^  called 
ibe  AdvenUiffrs  Lands  \  that  in  confequcnce  of  iuch -augqitenu- 
tion  he  did,iipon  the  renewing  the  Icafcs  of  bis  rcdlojry  or  the 
tith«i  the/eof,  m:ike  refcrvarion  beyond  the  ancient  rent,  to  the 
tnttot  that- the  fame  iltotdd  become  payable  to  the  Ticar  in  aug«p 
inentation  of  the  endowment  of  that  feid  vicarage  5  that  for  that 
•purpofe  he,  by  indenture  dated  the  fourteenth  of  Ihcembfr^  ki 
the  twelfth  year  of  ChaHes  the  Second^  made  between  him  and 
Wicfied  Wtldi  demifed  to  him  all  that  the  reftory  aforefaid, 
the  ihaiifion-houfc,  with  all  other  hoofes,  edifices,  and  buildings, 
'Orchards,  gardens,  ahd  glebe  lands,  and  all  waters,  fithings,  &c. 
thereunto  belonging,  &c.  to  hold  to  him,  his  heirs  and  affigns,^ 
fee.  tmder  the  yearly  rent  of  thirteen  pounds,  iix  iliiUings,  4ind 
^htpenre,  with  a  provifo  therein  contained,  that  he  Ihcuki 
«VCTy  year  permit  and  (offer  the  vicar  of  the  faid  parifli  church 
for  the  time  being  to  gather  altd  take  to  himfclf,  and  to  his  own 
ufe^  all  the  tithes  (except  as  in  the  faid  indenture  is  excepted) 
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Maits«i      of  tbe  Adventurers  Lands j  and  alfo  of  a  third  part  of  the  thfaef 

St**^'^        of  the  lands  anciently  belonging  to  Benny  Abbey  %  that  by  a 

fubfequent  leafe  of  the  faid  reftory,  made  the  eighteenth  of 

FAruary  1 74  3,  by  Roberty  then  Bi/bcp  of  Ely,  to  the  defendant, 

for  the  lives  of  three  perfons,  there  were  contained  the  like 

refervations  of  the  tithes  aforefaid,  and  alfo  a  like  provifo  on  the 

part  of  the  leflee  to  fuffer  the  vicar  to  take  the  fame  to  his  own 

ufe  $  that  by  virtue  of  the  faid  endowment,  refervations,  and 

provifoes  in  the  faid  leafe  contained,  all  the  vicars  of  the  faid 

parifh  had,  ever  iince  the  twelfth  year  of  Charles  tbe  Second^ 

been  inftituted  to  the  whole  tithes  of  the  Adventurers  Lands ^ 

and  alfo  to  one  entire  third  part  of  the  tithes'  of  Denny  Abbey  i 

that  the  plaintiff  had,  ever  iince  the  thirteenth  of  April  1759s 

been  well  entitled,  under  the  faid  grant,  to  have  and  receive  the 

whole  of  the  tithes  of  all  titheable  matters  whatfoever  ariiing 

upon  the  aforefaid  lands  \  that  about  the  twentieth  of  'Junif 

1759,  the  ^XzmiiS Mqflers  |et  to  the  plaintiff  Bridgman  all  the 

offerings  and  tithes  to  the  &id  parifh  belonging,  except  the  tithes 

of  part  of  the  Advj^nfurers  Lands^  for  three  years  ;  that  by  the 

faid  leafe  of  the  eighteenth  of  February  1 743,  the  defendant 

Standley  was  entitled  to  two  third  parts  of  the  tithes  of  Denny 

Abbey  ;  and  that  he  ought  to  have  fuffered  the  plainti£  to  have 

taken  the  other  third  part  thereof;  but  that  he  left  the  fame  to 

the  dcfcnd'tmi  Peck,  who  had,  everfince  the  plaintiff's  induftion^ 

occupied  and  taken  poffeilion  of  thefame,.notwithftanding  the 

provifoes  in  the  f^id  leafes,  and  had  carried  off  the  whole  thereof; 

that  the  faid  third  part  thereof  was  of  great  value  \  and  that,  the 

plaintiffs  had  often  applied  to  them  for  die  fame,  or  the  value 

thereof ;  but  that  they  had  refufed  to  pay  the  fame.     The  bill 

therefore  prayed,  that  the  defendants  might  be  decreed  tp.pay, 

fatisfy,  and  anfwer  the  plaintiff  Af^^/  all  and  every  fuch  third 

par(  of  the  faid  tithes  which  he  was  entitled  to,  and  which  had 

been  fubftradted  and  taken  away  by  them  in  the  years  1 759  an4 

J  760,  or  the  value  thereof. 

The  defendants  faid,that  the  plaintiff  Mafiers  might  have  been 

collated  and  inducted  into  the  faid  vicarage,  as  ftated  in  the  bill  \ 

but  that  they  had  never  heard,  nor  did  they  believe,  that  at  the 

reftoratlqn  of  Charles  the  Second,  Maihew,  then  B^bcp  of  Ely^ 

augmented  the  vicarage  with  a  portion  oif  the  red:orial  tithes 

ariiing  from  the  lands  anciently  belonging  to  the  diflblved  houfe 

of  nuns,  called  Denny  Abbey,  and  with  all  the  tithes  and  profit^ 

.of  thofe  lands  within  the  parifh  called  the  Adventurers  Lands  % 

.  or  that  in  confequence  thereof  he  did,  pn  renewing  the  leafes  of 

bis  redory  and  tithes,  make  refervations  beyond  the  ancient 

.  rent,  to  the  intent  that  the  fame  might  become  payable  to  the 

Ticar  in  augmentatiqn  of  the  endowment  of  the  faid  vicarage  % 

and  they  iniifted,  that  he  had  no  right  fo  to  do  for  any  longer 

term  than  his  own  life. 

The 
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Th^defendant  StamUiy  faid,  that  it  appeared  by  the  records  in      Maitsrs 
the  augmentation  Qffice,  that  the  rcdlory  and  manor  of  Wattr^     ^J^t^,, 
beach  cum  Denny  came^  by  unity  of  pofleflion,  into  the  hands  of 
the  late  priorefs  or  abbefs  and  convent  of  the  late  monaftery  of 
I)ennj\  and  that^upon  the  diiTolution  of  the  faid  abbey^  they 
came  into  the  hands  of  the  crown  \  that  it  appeared  by  the 
minifters  accounts    thereof  from  the  feaft  of  Saint  Michael^ 
in  the  firft  year  ol£dH»ard  the  Sixths  to  the  fame  feail  day  in  the 
fecond  year,  that  by  indenture  dated  the  twentieth  of  May^ 
in  the  twenty-iizth  year  of  Henry  the  Eigtiby  the  farm  of  the 
re&ory  of  JVaterbeacbi  with  all  the  corn,  grain,  and  hay,  the 
thatch  and  fodder,  to  the  faid   reAory,  with  all  the  lands, 
meadows,  &c«  as  well  of  the  free  as  cuftomary  tenants,  and  all 
other  their  appurtenances  to  the  faid  reAory  belonging,  were 
demifed  to  Nicholas  WUcock  for  thirty  years,  paying  twenty 
marks  yearly  \  that  it  appeared  by  the  faid  minifter's  accounts, 
that  by  indenture  dated  the  tenth  of  Ofiober^  in  the  thirty-fifth 
year  oi  Henry  the  Eighth,  the  farm  of  the  faid  manor  ofDenny^ 
with  all  houfes,  &c.  together  with  all  gardens,  &c.  were  late  in 
the  hands  cf  the  abbefs  as  demejne  lands  (except  as  in  the  faid 
indenture  is  excepted),were  demifed  to  Thomas  Clarke  and  others, 
as  by  the  faid  indenture  would  appear  more  fully  $  that  it  alfo 
appeared,  that  James  the  Firjl,  by  his  letters  patent,  dated  the 
fixth  of  March^  in  the  eleventh  year  of  his  reign,  granted  to 
JchnXaxley  and  Edward  Anniger^  and  their  heirs,  &c«  for  ever, 
all  that  fcite  or  capital    manfion-houfe    of   Waterbeacb,  isfc* 
thereunto  belonging,  which  faid  premifes  were  parcel  of  the 
manor  of  Waterbeach  and  Denny,  at  twelve  pounds/^  annum, 
&r«  as  in  the  faid  letters  patent  is  fully  mentioned  %  that  Charles 
the  Firft,  by  his  letters  patent,  dated  the  fourteenth  of  June, 
in  the  fourth  year  of  his  reign,  did  give  and  grant  to  Eaiuard 
Ditchjield  and  others,  all  that  manor,  and  all  thofe  manors  of 
Waterbeach  and  Denny,  with  their  rights,   &c.  (except  as  is 
therein  excepted),  and  which  were  parcel  of  the  monaflery  of 
Denny,  to  hold  to  them,  their  heirs,  &c.  in  fee  farm,  paying  to 
the  king  one  hundred  and  thirty-four  pounds,  three  fhillingSf 
and  fivepence  yearly ;  that  the  faid  manors,  lands,  hcreditamentSy 
and  premifes,  fo  granted  out  by  the  crown  by  the  f^id  two 
letters  patent,  by  ieverai  mefne  conveyances  became  thereafter 
united  and  legally  veiled  in  the  faid  defendant's  brothers  and 
the  defendant,  as  tenants  in  common,  to  them  and  their  heirs  in 
fee  fimple  ;  that  his  brother  George  died  the  fourth  of  April 
1737,  and  .by  his  will  gave  and  bequeathed  his  third  part,,  and 
all  his  eftate  and  intereft  of  and  in  the  premifes  aforefaid  to  the 
defendant  and  his  heirs  \  that  by  indentures  of  leafe  and  rdcafe 
between  his  brother  John,  himfelf,  assd  7.  Cole,  of  the  one  part« 
and  J.  Brigg  and  another  of  the  other,  they  did  grant,  bargain, 
fcH,  releafe,  and  confirm  to  them  all  the  faid  premifes  before* 
mentioned^  to  hold  the  fame  for  the  ddp^d^nt  for  ever.    He 

£  4  admitted 
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^AMtXtA  the  incitenmf^  6{  \t^^  froth  Jt^bri^  Kt^  Bi)b^  if  £^ 
jdatqd  the  ^rghte^nth  oJF  February  1743,  as  ftated  in  Ihel^lly 
and  thai  he  had  renewed  his  faid  term  in  the  Add  itftorjr  with 
the  preient  bifhopi  with  the  like  eiLctptioh$  asld  covenants  as  ih 
the  fo^rmer  defqiie  \  but  infifted,  that  the  vicars  of  theparilh  hatl 
never,  fince  the  twelfth  year  of  Charles  the  SeeonJy  been  cntMcd 
to  one  t]iird  part  of  the  tithes  growing  in  and  upon  tbe  l^nd^ 
formerly  belonging  to  the  diflblved  hotife  of  nuns,  bot  that  hb 
was  entitled  to  the  Who)e  of  the  tithes  of  the  fard  lands,  not  as 
Icffe^  of  4  he  £i/bop  of  Efyy  but  undtr  the  grant  of  thofe- land? 
and  tithes  from  the  CROWU  to  his  predeceflbrs  in  fee,  fubjcA 
pnly  to  the  payment  of  twenty-two  {hillings  to  the  vicar  of 
Waterbeacb  and  his  fucceffors,  in  the  mine  of  aytnfion  yearly 
f  ffuing  out  of  De^hy^  for  all  manner  of  tithes  and  oolatiofns  Whatr 
foever,  as  appeared  by  the  faid  miniftcrs  accounts  5  and  which 
f;iid  fum  had  been  conf^antly  paid  to  the  faid  vicar^  and  received 
by  him,  ^  a  compenlation  for  all  manner  of  tithes  and  obla- 
tipps  5  and  that  the  plaintiff  Mdfiers  had  received  the  fame  as 
fi^ph  compenfatton  to  Ladj  Day  1 762  v  si^d  be  further  infiftcd, 
th;^t  by  fiich  acceptance  tlie  faid  plaintiflf  was  precKidcd  froiu 
any  furtHer  demabd  upon  the  defendants  for  the  tithes  afore<- 
faid. 

.  The  defcnda^lts  alfo  faid,  that  they  did  not  believe  that  the 
plaintiffs  were  entitled  to  the  whole  tithes  kA  the  Advmiurerf 
J^andsi  the  fame  having  be^  purchafed  by  the  defendant 
Siandley  diflinitl  from  the  manor  or  manors  -of  Waterbeacb  and 
Penny,  They  denied  that  the  plaintiffs  had  applied  to  them 
for  an  apcoqnt  of  the  faid  tithes,  or  that  they  had  refufed  to 
difcover  the  lands  belonging  to  Denny  /lihey  ;  but  admitted,  that 
they  ha4  refufed  to  pay  the  third  part  of  the  tithes  thereof  until 
they  fliould  be  recovered  in  due  courfe  of  law  5  and  they  infiiledj 
that  they  were  not  obliged  to  difcoyer  all  the  titheable  matters 
enquired  after  by  the  bill. 

The  plaintiffs  rcTplittl-,  the  defendants  rejomed ;  ^rtfl  Trit* 
*WSk9  were  i^xamined  on  both  fides  j  a;id  upon  hearing  cotth- 
*fel  \  Wd  reading  an  indenture  of  Icafe,  figncd  Matthi^v,  'Bfjhap 
^^J^ytO  tFii/iam  fVild^  dat^d  the  fourteenth  oi  December  1660  \ 
Ittp^'^ifdaucinga  matitiicrf pt  book,  called  Xh)s  'Barmjoiii  ±eidger^ 
^e5>dtlted  in  the  KlusiEtJM,  brought  frotn  the  htir/fhtn  i.ibrary^ 
-Tfi>d  tod g^id  thfVc,  ami  reading,  though  objeftcd  to,  part  thereof^ 
'40hi.  the  prolpgue  and  title  of  the  firft  pairt  of  the  faid  iook, 
kxvd  likewifc  the  fourth  part  of  the  faid  book,  folio  82  5 
wid' kf fo  on  reidipg^'H^ence,  dated  the  thirteenth  of  Jtfdy^ 
1ft  the  twentieth  year  of  Edioard  tbe  Third,  to  Richard  Talbot 
4nd  his  wtfe,  to  errabie  thetn  to  grant  the  dbbey  of  ff^aterbeat$ 
fo  thtf  abbd's  ind  mirjoretfe  qf  2>^«y  s  a  licence  to  the  Counte/s 
'€fPtMfdke  tOgtAitlhe*idvotf{bn  of  the  faid  Matj  oi  Waterbeacb 
to'  the  t»d  ^Wft-iHai^«iai(^iffcs  'oipmty  of  ftie  iamc  date  \ 
.  •      akafc 
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tleafe  of  the  parfonagc  of  Waierheach  from  the  prior  and  con- 
vent of  Saint  Gi/fSf  faV,  to  Nicholas  IfVlcorksydztcd  the  twentietl^  • 
of  Mafy  in  the  twenty-fixth  year  of  Henry  the  Eighth  ;  the 
miniflers  accounts  of  thft  faid  reftory,  taken  in  the  thirty-firft 
year  of  Henry  the  Eighth  ;  a  .grant  to  Edward  Eiringion^  dated 
the  twenty-eighth  of  Oilober^  in  the  thirty-firft  year  of  Henry 
the  Eighth  \  the  minifters  accounts  of  the  manor  of  Waterbeaeo 
wkh  Ikntiy  from  Alicbaeimas,  in  the  thirty-fixth  year  of  Henry 
jhe  Eighth^  to  Axichaelmas^  in  the  thirty- fevcnth  year  of  the  fai4 
king  4  a  copy  of  the  particular  of  a  ieafe  of  parcel  of  the  demefnes 
pf  Denny  to  Chrijhpher  Banhs^  dated  the  fevcnteenth  of  January 
1580  ;  the  counterpart  of  a  leafc  from  the  Bijbop  of  Ely  to 
Robert  Nel/onj  dated  the  eleventh  of  OBober  1629,  of  the  par* 
fonage  of  fFaterbeach  ;  feveral  paflages  out  of  the  defendant's 
^tifwer  9  and  hearing  the  defendant's  counfe!  5  and  reading,  on 
"behalf  of  the  defendants,  a  copy  of  a  grant  from  James  the  Firjt^ 
dated  the  fixth  of  March^  in  the  eleventh  year  of  his  reign,  to 
John  laxley  and  Edward  Aungiery  of  the  capital  mefltiagc  cff 
Waierheach  aforefaid  ;  an  indenture,  dated  the  eleventh  of  May, 
in  the  fixth  year  of  Charles  the  Firjl,  figned  Ed.  Ditchfeld 
and  others ;  the  feveral  proofs  taken  in  the  caafe  on  both  fides  \ 
and  on  full  debate  of  the  matter  j 

TheCoUrT  ^clared,that  ^'he  plaintiffs  were  entitled  to  a  third 
pnt  of  the  tithes  and  profits  of  all  the  lands  in  the  pleadings  in 
4bb.  GBuie  mentioned^  cpnfii^ing  of  the  demefnes,  pafture,  and 
arairie  lacds  belonging  to  the  manors  of  Denny  and  Waterbeach^ 
BOW  \h  rhc  occupation  of  John  Henimingfcn  and  Ed,  Ma/hn, 
ibeir  Qnder-reBants  or  affigns,  or  any  other  perfons,  and  which 
were  anciently  belonging  to  the  diflblved  boufeof  nu/u^  called 
Dent^  AMey^  wkhin  the  pariih  of  tyaferbeacl,  in  the  county  of 
Catitbridgef  under  the  faid  endowment  of  the  fourteenth  of 
Dtambir  1660 ;  and  thereupon  ordered,  adjudged,  ^nd  decreed, 
that  ^he  defendants  do  feverally  acfcbunt  ^ith,  fatisfy,  and  pay  to 
Ibeplaintifis  the  value  of  the  third  pai^t'Of  the  feveral  titheable 
matters  and  things  demanded  by  the  bill,  wbi<?h  they,  or  either, 
of  them,  cdleAed  or  received,  or  were  Entitled  to  coUe£t  c^ 
receive,  from  the  lands  above-mentioned,  whether  the  fame  wer<( 
in  their  or^ither  of  their  occupation,  or  in  the  occupation  of  any 
otbek-  perfon  or'perfons,  and  which  were  anciently  belonging  to 
'the  dfflbl^ed  houfe  of  m^/,  called  Denny  AUeyy  from  the  be^i&» 
ping  o(  the  year  1759-;  tbe  faid  defendants  to  pay  to  the  plaii^ 
ti&  their  cci^ctf  this  fnit.  %o  be  ta2c;d»      , 

T.Parcbr. 
S.S.Smythb* 
tRl€U*  Adams«. 
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^^'"lo^"**  MiCHELL  againjl  Lampard. 

Ghucejiirfbirei  ^th  May  1763. 

The  vicar  of  ^ipHE  plaintiflT,  as  vicar  of  the  parift  church  of  MarJbJUU^  in 
Citi^fJjiire  u  *^  county  of  Ghucefler^  ftatcd,  that  the  plaintiff,  in  the 

cntiSod  to  We  7^^. '7S^>  ^^is  lawfully  inftituted  into  the  faid  vicarage,  and 
tithes,  except  of  thereby  became  lawfully  entitled  to  all  vicarial  tithes  arifing 
Gowt  and  calves,  therein,  and  particularly  to  the  tithe  of  milk,  wool,  lambs,  colts, 
^^fd^^^^'^n  ^*^^^*>  P**8^>  pigeons,  and  underwood,  arifing  on  Marjhjuld  Farm^ 
kiod    and'^o  **  *°^  ^^  lands  thereto  belonging,  in  kind, 

"c^r '  fw  ^very  "^^^  defendants  admitted,  that  the  plaintiff  was  vicar  of  the 
mUch  cow,  and  parifh  ;  and  faid,that  there  were  fevend  parcels  of  land  withia 
4d.  a  year  for  the  faid  vicarage  and  pari(h»  and  particularly  the  parcels  men« 
every  calf,in  lieq  tioned  in  thcir  anfwers,  which  had  been  immemorlally  difchargcd 
of  the  "'^^  from  the  payment  of  any  tithes  whatfoever,  or  any  recompence 
^^  or  fatisfaAion  for  the  fame  \  that  fourpencc  yearly,  and  no  more, 

had  been  immemorially  payable  to  the  vicar,  at  Eafler^  for  every 
milch  cow  in  the  faid  parifh,  for  and  in  lieu  of  the  tithe  of  all 
milk  (except  on  the  lands  fo  difcharged  from  the  payment  of 
tithes) }  and  fourpence  for  every  calf  calved  in  the  faid  parifh^ 
in  lieu  of  all  calves  calved  therein,  except  as  aforefaid*    The  de- 
fendants further  ftated,  that  S/r  William  CodringUn  being  ieifed 
of  or  entitled  to  the  manor  oi  Marjhjieldy  and  of  divers  mefliiages, 
lands,  and  tenements  in  the  faid  parifh,  particularly  of  a  large 
farm,  confifting  of  a  dwelUng-houfe  and  nine  hundred  acres  of 
land,  divided  into  feveral  clofes, pieces, and  parcels  of  arable,mea» 
dow,  and  pafture,  and  having  common  on  the  down  and  down 
thorns,  and  divers  feeding  pafturages  and  appurtenances  thereto 
belonging,  all  lying  and  being  in  the  faid  parifh  or  the  titheable 
places  thereof,  on  the  tenth  oi  September  1756  demifed  the  fame 
to  the  defendants  for  a  term  of  years  j  that  they  entered  thereon, 
t;/z.  on  Upper  Withy  Mead^  tsfc.  \  chat  they  had  on  the  faid  lands 
large  quantities  of  titheable  matters  and  things  liable  to  pay  vica- 
rial tithes  \  but  that  they  had  not  delivered  to  the  plaintifis  any 
tithes  in  kind  of  inch  matters,  or  made  him  any  fatisfa£kion  loir 
the  fame,  except  as  mentioned  in  their  faid  anfwer  i  iot  that  the 
manor  of  Marjhfield^  and  a  great  quantity  of  lands  lying  within 
it,  and  particularly  the  following  lands  part  of  Marjbfald  Farm^ 
namely,  the  weftward  and  fbuthward  parts  or  fides  of  the  (aid 
meadow  or  paflure  ground,  called  the  Withy  Mead^  &^«  were 
part  of  the  poffeffions  of  the  abbot  and  convent  oi  Keynejbam^  in 
Somerfeijbirey  at  the  time  of  the  diffolution  thereof  \  that  they 
were  then,  and  had  been  immemorially,  the  fee  and  inheritance 
of  the  faid  abbot  and  convent ;  that  the  faid  lands  contained 
fixty  four  acres,  two  roods,  thirty-three  perches  ;  that  they  were 
at  the  time  of  the  faid  diffolution,  and,  immemorially  had  been, 
abfoluteiy  acquitted  and  difcharged  of  and  from  the  payment 
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in  kind  of  all  or  any  tithes  whatfocver,  or  any  modus,  recompcnce,  •  Michill 
or  fatisfaAlon  in  lieu  thereof ;  that  the  faid  abbey  was  one  of  the  i  ^^faiiji. 
greater  ablHes  ;  that  it  was  diflblved  by  the  ftatute  of  3 1.  Hen.  8.  $ 
and  that  no  tithes,  or  any  fatisfaAion  in  lieu  of  tithes,  had  been 
paid  or  given  for  or  in  refpeA  of  any  of  the  faidlands ;  and  they 
infifted,  that  the  plaintiff  was  not  entitled  to  any  tithe  in  kind 
.ivhatfoever,  or  any  fatisfa^ion  for  any  tithe^  from,  or  in  refpcit 
of  any  of  thofe  lands.  They  faid)  that  they  believed  that  the 
former  occupier  of  the  faid  farip  had  paid  a  compofition  of 
ten  pounds  a-year^  including  tlie  (aid  modufes  to  the  vicar  ;  that 
the  fame  was  paid  and  accepted  Until  the  fifth  of  May  175S  ; 
but  that  the  plaintiff  had  not  thought  fit  to  accept  the  fame  from 
that  time  ;  that  he  then  gave  them  notice  to  deliver  theirtithes 
of  lumbs  and  wool  in  kind  \  but  that  the  plaintiff  had  objeded 
to  dedufting  fixty  lambs  and  fixty  fleeces  of  wool,  according  to 
the  cuftom  of  the  parifh,  and  therefore  no  tithe  in  kind  had 
been  paid  for  the  fame.  They  fet  forth  the  other  titheable 
matters  and  things  which  they  had  on  the  faid  farm,  and  the 
values,  quantities,  and  qualities  thereof  \  and  infifted,  that  they 
tvere  <Kily  liable  to  pay  theaforefaid  compofition  and  the  modufes 
to  the  fifth  of  April  1 75  8  for  their  titheable  lands,  and  not  liable 
to  pay  any  tithe  for  thofe  lands  which  they  contended  were  tithe 
I  £ree* 

The  plaintiff  replied ;  the  defendants  rejoined ;  and  witnefles 
were  examined  on  both  fides  \  and  upon  hearing  counfel  on  the 
twenty-fecond  day  of  November  laft ;  and  reading  a  decree  of  the 
court  of  augmentation,  between  John  Compton,  clerk,  vicar  of 
Marjhfield^  and  'John  Blanchardj  dated  the  eighteenth  of  Maj^ 
in  the  thirty-feventh  year  of  Henry  the  Eighth  \  a  copy  of  a  grant 
in  fee  from  ^een  Elizabeth  to  the  Earl  of  Suffexy  of  the  manor  of 
Marfbfield,  dated  the  fwenty-firft  of  May,  in  the  fourteenth  year 
of  her  reign  ;  a  releafe,  dated  the  twenty-fifth  of  March  1730, 
figned  by  H  Harrington  and  others  \  and  the  proofs  taken  in 
the  caufe  ;  the  caufe  was  ordered  to  ftand  over  to  be  further 
heard  this  day  }  when,  upon  hearing  counfel  fully, 

The  Court  ordered  a  trial  at  law  upon  the  following  iflue^ 
W2.  «*  Whether  the  feveral  lands  mentioned  in  the  anfwer, 
«'  called  the  JVeJlward  Part  and  Southward  Part  of  the 
**  Withy  Mead,  containing  ten  acres,  two  rood^,  and  thirty 
*'  perches  \  two  parcels  of  arable  and  paflure  land,  called 
**  fVood  LeafeSj  containing  thirty-fix  acres,  three  roods,  thirty- 
*<  one  perches ;  the  eaftward  fide  of  a  parcel  of  paflure  ground, 
*^  called  the  Nurfery,  containing  fix  acres  ;  a  parcel  of  meadt)w 
^  or  pafture,  called  Upper  Broad  Mead,  containing  fix  acreSy 
••  three  roods,  and  feven  perches  ;  the  middle  or  flat  part  of 
«  Broad  Mead,  containing  four  acres,  one  rood,  and  five  perches, 
**  were  part  of  the  poffeflions  of  the  abbot  and  convent  of 
«  Keynjbam^  in  the  county  of  Somerfet^  at  the  time  of  the  diffo- 
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•*  lutioti  of  the  faid^bbey  ;  trucI  whetlttrr  the  •fiiitte  were  hrid  bjr 
•*  the  faid  abbot  and  convent  difcharg  d  of  tithes  :'*  the  defendl 
tints  in  eqnlty  to  be  plaintiffs  at  law,  and  ro  be  tried  by  a  fprdad 
jury;  and  that  if,  upon  the  trial,  the  jury  {hall  fihd  that  any  erf 
the  faid  lands  in  qweftlon  were  not  pnrccl  of  the  poiTefBons  rf 
the  ifaid  ahbiy^  atod  chat  other  ^rrs  of  the  faid  lan<^  were  parctil 
6f  fuch  pblFeffitsms,  then  liberty  was  given  to  inddtrfe  tte 
foflea  accordingly  in  futh  manner  as  the  iud^  flioold  dtrd^ 
Cofts  and  further  directions  to  be  referred  nH  after  thtt  triaU 

The  defendants  neglefVed  to  proceed  to  the  trial  oT  the  i&ue.i 
and  on  the  twenty-eighth  oi November  1763,  it  was  ordered  to  be 
taken  pro  confejjb  againft  the  defendants,  unlefs  they  proceeded  to 
the  trial  thereof. 

This  caufe  came  on  to  be  heard  on  the  fifth  rf  Jkeemht^ 
1764,  when  the  plaintiff's  counibl  informing  the  coonthat  ^i^ 
^efendatitfi  had  not  prbceedcd  to  a  trial  of  tt^e  li&e,  but  ha& 
fubmirted  to  account  with  the  plaintiff  for  all  die  titiiok  crfwoo!^ 
lambs,  colts,  pigs,  pigeons,  and  all  other  fotall  :tith«s,  exce|a 
tnitk  ond  calves,  which  had  arifen  from  the  lands  iti  theft 
)>ofib(Bdn  iti  the  faid  parifti  of  Met^fielditx^ta  the  15fth  hl^pfil 
iJS^  (l>cing  the  time  to  which  ten  poimd^  a*ycar;&r  all  tahtt 
wbatfoever  was  paid  and  compounded  for),  to  the  time  of  tte 
plaintiff's  filing  his  bill  in  this  ^aufe  i  and  that  the  plaintiff  had 
agreed  that  the  two  modufts  of  fourpence  a  yfear  for  every  milch 
cow,  and  fourpence  a-year  for  every  calf,  as  infiflcd  upon  hy  the 
defendants  in  their  anfwer,  fliould  be  eftabliflacd,  in  lieu  of  tithes 
m  kind  for  milk  and  calves  ;  that  the  defendants  had  alfo  agreed 
to  account  with  and  pay  Juch  »iodiifes  to  the  plaintiff  from  the 
faid  fifth  day  of  Jpril  1758  to  the  time  of  the  plaintiff's  filing 
his  bill  J  and  that  each  party  were  to  fland  by  their  own  cofts 
of  fuit  to  this  time  \  and  tl^at  all  fubfequent  cofis  {houVd 
be  referved. 

The  CotTRT,  upon  hearing  the  tiefendant's  courlfel  cooient  to 
the  faid  agreement,  ordered  x\itivio  t&uhifes  of  fourpence  z^eat 
for  every  milch  cow,  and  fourpence  a  year  for  every  calf,  in  lieu  . 
of  tithes  in  kind  for  milk  and  calves,  to  be  eflabliOied .;  and 
referred  it  to  the  deputy  to  take  an  account  of  what  was  due  from 
the  defendants  to  the  faid  plaintiff  for  the  faid  tncdiffes  refpcftively 
from  the  fifth  of  Aprii  1758;  and  alfo  for  all  the  tithes  of  wooU 
lambs,  colts, pigs,  pigeons,  and  all  other  thcfmall  tithes  demanded 
by  the  bill,  except  milk  and  calves,  Vvhich  had  arifen  from  the 
lands  in  their  poffeffion  refpeilively  in  the  parifli  of  Marjbjidd 
from  the  faid  fifth  day  oi  April  1758  ;  and  that  the  defendants 
do  fttisfy  and  pay  the  faid  plaintiff  what  Ihall  be  reported  due 
upon  the  taking  of  fuch  accounts  :  both  parties  to  abide  by  their 
own  cofls  of  fuit  to  this  time.  The  confideration  of  fubfequeut 
cofl^  to  be  referved  till  after  the  xeportt' 
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Tqeriako  ajiamji  Leoqe.  ^*"'-  '^*"*» 

jBJrx,  6th  June  1 76 J. 

'T^lHt  plaiiitifiv  as  rcAor  o(  the  parUh  and  pariik  dtarch  o£  The  rcAor  of 
**     Chktgfird^  in  the  county  of  BffhsOy  ftated,  that  in  the  vcar  C%/er^,  injj/. 
1757  he  VKM  lawfully  prcfentcd  to  and  induaed  into  thfiVaid  fh'c' *' *"«  ^n* 
pariCk ;  that  by  virnie  thereof  he  became  entitled  to  aU  the  tithes,  f,T^ii^*hci*"or 
35  well  great  as  fm$iU,   in  kind,  and  to  all  duties  whatibe:ver  ttic    pviOi    m 
ariflng  therein,  and  belonging  to  the  feid  te^kjry  ;   that  tiie  ^^ind 
defendant  hatl,  for  fctrcral  y^ars,  occupied  tlierein  feveral  parceb  S.  C.  x.  B!ick, 
of  arable,  meadow,  and  clover  ground,  which  they  had  fowa  ^tPJ****' 
with  wheat,  oats,  barley,  beans  and  otl^er  grain  •,  that  they  had  ^'  '   ^^^'  *'^ 
iMo  mowed  the  grafs  growing-  on  the  (aid  grounds,  and  made  it 
into  hay  }  'that  rKkey  had  mowed  the  fai4  clover  ground  twice  in. 
the  year,  and  had  inned  the  ei^eps  tkeveaf ;  that  they  had  7W0 
fed  and  depaftured  milch  cows,  bulls,  and  (heep,  as  well  of  their 
pwn  as,  of  other  perfons  }  that  they  had  bred  geefe  and  (m«&  ; 
riiat  they  alfo  occupied  orchards,  gardens,  yards,  and   otlier 
places,  with  fruit  trees  growing  thereon,  and  from  which  they 
had  gathered  apples,  pears,  and  otbjsr  fruits ;  but  that  they  hac^ 
for  the  laft  two  years,  refufed  to  pay  the  plaintiff  any  tithes  &r 
^xe  fjuae.    The  bill  therefore  prayedj  that  they  might  account 
for  the  faid  tithes  and  dues  fo  withheld  and  fUbilra^led  from 
Kim  as  aforeOMd,  and  that  his  right  to  the  tithes  in  kind,  both 
great  and  fm'all,  arifing  in  the  parifli,  might  be  eflablifhed,  and 
the  defendants  compelled  to  fct  out  <he  fame  in  kind  for 
the  ftifure. 

The  defendants  admitted,  tha)t  the  plaintiff  was  re£lor  of  the 
parifh  \  and  that  they  had,  for  feveral  years  pad,  occupied 
vahley-i^^adow,  pafture,,and  gra(s  grounds,  in  the  pari  Ox  ;  but 
dciued  that  they  ought  to  pay  him  tithes  in  kind  for  the  famef 
for  that  the  following  moiufes  had  been  immemorially  paid  for  the 
faid  la,nd,  and  for  all  other  lands  in  the  parifh  :  First^  Five 
ikiUingt  an  acre  every  year  for  all  lands  fowed  with  wheat. 
SscoK{3FLT,  Two  (hillings  and  fixpence  an  acre  for  all  lands 
ibwed  with  oats  or  any  other  grain  excepting  wheat.  Thirdly, 
One  {hilling  and  fourpence  an  acre  for  all  grafs  lands  mowed^ 
called  XTplands  or  foreft  Lands,  Fotjrthly,  Two  fliillinge 
ao  acre  for  aU  grafs  lands  mowed,  called  MeaJow  or  PaJIure 
Ltmisy  k)  lien  xA  all  tithes  of  hay,  graf$|.and  paiture.  FiFTHLYf 
Fourpence  a-year  for  etrcry  orchard,  in  lieu  of  all  tithes  of  fruit 
withio  the  pari(h.  Sixthly,  Sixpeiicc  yearly  for  every  cow 
kept  and  drpalhired  upon  the  Uplands  or  Fonji  Ground^  and 
ninepence  upon  the  meadow  or  pailure  lands,  in  lieu  of  all  tithe9 
of  cowv  csiWes,  amd  milk.  Seventhly,  Two  (hillings  and  fix-* 
pence  for  every  farrow  of  pigs,  in  lied  of  tithe  of  pigs '  \  and  that 
the  laid  modufts  forcornj  grain^  grafs  lands^  orchards^  and  cows, 
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T49KI1AICO     ^erc  due  and  payable  on  Michaelmas  Day  yearly;  that  they  had 
Lifco  conftantly,  until  the  year  1757,  paid  the  faid  midufes  in  the  fame 

manner  as  the  other  landholders  within  the  faid  parifh  had  paid 
the  fame  to  the  former  rectors  of  the  parifh  ;  and  that  they  had 
always  been  received  by  former  reftors  in  lieu  of  their  refpeAive 
tithes  \  that  the  plaintiff  having  infifled  on  having  tithes  in  kind 
for  the  year  17599  the  landholders,  to  avoid  fuits,  and  for  peace's 
fake,  fubmitted  to  pay  them  tithes  in  kind  for  that  year,  hoping 
that  he  would  have  accepted  of  the  faid  modufes  for  the  future* 
but  which  he  had  refufed  to  do  }  that  the  landholders^  in  the 
nranth  of  May  1 761,  accordingly  (igned  and  fenc  notices  to  him 
that  they  would  not  fet  out,  or  fufTer  him  or  his  agents  to 
take  any  tithes  in  kind  of  them  for  that  year,  or  for  the  future* 
but  that  they  would  pun£hially  pay  his  tithes  as  they  fhoold 
become  due,  according  to  the  ancient  manner  of  paying 
in  that  parifh.  They  admitted,  that  they  had,  for  feveral  years 
pafl,  occupied  divers  parcels  of  arable,  meadoWj  paflure,  upland* 
and  forefl  grounds  in  the  parifh  ;  and  fet  forth  the  quantity  of 
their  lands,  the  qualities,  and  values  of  the  titheable  matters 
and  things  they  had  yearly  thereon  *,  but  iniifled  upon  the  pay* 
mem  of  their  tithes  according  to  the  faid  ancient  modufes^  and 
tendered  the  fame,     q 

The  plaintiff  replied  \  the  defendants  rejoined  \ .  and  witnefles 
were  examined  on  both  fides  \  and  upon  hearing  counfel  ; 
and  reading  the  defendants  anfwers  ;  and  upon  full  debate  of 
^he  matter  \ 

The  Court  ordered  the  defendants  to  account  for  the  value 
of  the  tithes  of  the  feveral  titheable  matters  and  things  demanded 
by  the  bill,  with  cofls  {a\ 

'  (a)  Tornanoy  the  redor  of  Chi/igfird,  *'  in  lien  of  all  orchu-ds,*'  or  "  in  lien 

filed  another  bill  againft  Fe^^  and  other  *^  of  the  fruit  mwing  in  all  orchards^** 

inhabitants    of  the    pariih,    claiming  itmight  have  oeen  good;  and  that  the 

tithes  as  in  the  above  fi;;t ;    and  the  moduj  of  ninepencc  a  cow  depafiured  on 

defendants  inlifted  on  the  fame  modufes  the  meadows,  and  fiv  pence  a  cow.  de- 

in  lieu  thereof ;  but  on  the  6th  of  June  paftured  on  the  uplands.  In  lieu  <^  the 

1763,  the  Court  ordered  them  to  pay  tithes  of  all  cows,  calves,  and  milk,  was 

their  tithes  in  kind.     It  is  faid,  that  the  alfo  over-ruled ;  becaufe  as,  under  thi< 

modufes    of  five  (hillings  an    acre  for  prefcription,  agiftment  tithes  not  bein; 

wheat ;  of  two  (hillings  and  fiipence  mcluded,  it  Is  rather  tank ;  but  princi* 

an  acre  for  other  grain  ;  of  two  ihil-  pally  becaufe,  whether  agifled  cattle 

lings  an  acre  for  meadows  mowed  t  are  included  or  not,  the  recompence  it 

of  one  (hilling  and  fourpence  for  upland  too  loofe  and  uncertain ;  for  that  a  par* 

grafs  grounds ;  and  of  two  (hillings  and  fon,  in  lieu  of  a  certain  right  at  conunoa 

uzpence  for  every  farrow  of  pigs,  were  law,  muft  have  a  right  equally  certain 

over-ruled,  as  being  too  ranlc,  by  ap.  by  the  prefcription ;  and  m  the  prefent 

proaching  too  near  uie  real  value  of  the  cafe,  if  a  cow  were  depaftured  partljr 

tithes  :  uiat  the  modus  of  fourpence  for  on  the  uplands  and  partly  on  the  mear 

every  orchard,  in  lieu  of  the  tithes  of  all  dows,  he  would  not  know  which 


fruit  trees  in  the  pariih,  was  over-ruled,  to  demand,  or  how  to  diftinguifh  them, 
becaufe  it  was  a  modus  of  one  tithe  in  See  TarrMHv  v.  Xicggt^  !•  Blick.  Repw 
lieu  of  another  \  but  that  if  it  had  been,     420, 
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Price  agamfi  Elvey  ;  et  e  Contra.  ^''geJ"**' 

Kenty  i^tb  June  1763. 

'T^HE  bill  ftatcd,  that  the  plaintiflF  had  been,  for  feveral  years  The  redor  and 
-■'    paft,  reftor  and  vicar  of  the  pari(h  of  Lyming  and  the  "'''^^^^  ^y^!^i> 
hamlets  of  Sandford  and  Puddlef worthy  in  the  county  of  Kenty  ^^  Sardford  and 
and  was  entitled  to  all  the  tithes  and  Eafter  offerings  annually  pyddiefwortb,  in 
ariiing  therein  ;  that  the  defendants,  for  three  years  paft,  had  ^cw,  claims  the 
occupied    divers    lands   therein,    and    had    fowed   the  fame /~»''' '^'^' fr°^ 
with   gram,  had  planted    hops,    fet  potatoes,   growed   hay,  ^^'^'ytxu 
cut  wood,  and  cultivated  other  things,  which  they  had  mowed, 
gathered,    cut    down,     felled,  and    carried     away,    without 
allotting  the  tithes  thereof,  or  making  the  plaintiff  any  fatifr 
faction  for  the  fame,  fave  for  the  great  tithes  of  corn  and  grain 
till  Adichaelmas  1760  *,  that  they  had  alfo  depaftured  on  their 
faid  lands  horfes,  colts,  cows,  heifers,  yearlings,  fheep,  lambs, 
f9ws,  pigs,  and  other  ritheable  cattle  ;  that  they  had  feveral 
colts  from  their  mares,  much  milk  from  their  cows,  feveral  calves, 
quantities  of  wool  and  lambs  from  their  fheep,  feveral  pigs  from 
thdr  fows,  honey  and  wax  from  their  bees,  eggs  and  chickens 
from  their  poultry,  apples,  pears,  peaches,  ne^arines,  quinces, 
plumbs,  cherries,  and   other  fruit,  from    their  gardens  and 
orchards,  and  other  titheable  matters  and  things,  the  tithes 
whereof  ought  to  have  been  fet  out  and  paid  to  the  plaintiff,  as 
vicar,  as  well  as  Eafter  offerings  \  but  that,  although  he  had  often 
requefted  of  them  to  come  to  a  fair  account  with  him  for  fuch 
tithes  and  dues,  and  to  pay  him  the  fame  from  Michaelmas  1 760, 
they  had  refufedfo  to  do.    The  bill  further  ftated,  that  he  did 
not  demand  any  account  or  difcovery  of  the  great  tithes  to  Old 
Micbatlmas    1760  ;  and    prayed,    that  the  defendants   might 
account  for  the  fmall  tithes  during  the  time  aforefaid,  and  pay 
him  the  juft  value  thereof. 

The  defendants  admitted,  that  the  plaintiff  was  reftor  and  The  defendanti 
vicar  of  the  faid  parifli  and  hamlets  j  that  they  had,  during  the  fay>  that  ^^y 
time  mentioned,  been  inhabitants  of  the  hamlet  of  Sandford,  ^^J*^^!^ 
and  had  occupied  lands  therein ;  and  ftated,  that  for  three  years,  f^rioih  of  Of. 
ending  the  tenth  of  OBoier  17599  they  had  fevcrally  paid  feveral  tcta-  2759  i 
fums  of  money  by  way  of  compofition  in  full  fatisfadion  of  all 
the  great  tithes  due  from  them  to  the  leffee  of  the  great  tithes; 
and  that  the  defendant  Kennett  had  paid  his  offerings,  and  ten 
ihillings  for  his  tithe  of  hops  of  one  acre  ;  that  the  plaintiff  had 
received  the  fame  for  the  year  ending  Old  Michaelmas  1760  ; 
and  that  the  plaintiff  did  not  then  demand  anything  from  tbepi 
for  any  great  tithes  due  before,  but  had  given  them  receipts, 
dated  the  twenty-eighth  of  OBober  1760,  for  their  tithe?  of  corn. 

I  They 
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Ptici  They  fct  forth  the  particulars  of  the  lands  they  occupied  ;  md 
n**^fi^  further  ftated,  thait  they  had  been  Mxid^r  a  compofition  vf\xh  th^ 
t$i  C»tra^  former  vicar  for  tbc  tithes  thereof ;  that  the  pl»intiff'  had  con- 
tbat  they  were  tinued  to  take  the  faid  cdiripofiiion,  and^had  never  given  theni 
uiKfer  a  compo-  notice  to  determine  the  fame,  except  that  he  indorfed  on  his 
fition  with  the  receipt8>  **  Take  notice^  you  art  under  noagreenuttt  witB  m^fir  youti 
^!^\  ^'"'"  *  **  vicMiialtithes 't*  that  this  indorfement  was  not  made  until  afur 
Ti^^had'conti-  ^^^  expiration  of  the  year,  and  therefore  was  not  fufficicnt  to 
Qued  the  Ctmc,  deftroy  the  coxapofitioQ  for  the  then  running  year  ;^  that  neither 
widhadnotgiv.  the  like  noraxiy  other  was  evef  afterwards  given  ;  and  that  thcjc 
wthcmanxpo-  therefore  conJSdered  and  infiftcd,  that  the  afore&jd  agreeoaent 
toide/tQ  dttwl  v-as^i*^  fubfifting  and  in  full  force  )  but  that  if  the  court  fhould 
nunc  the  fame,    he  of  a  contrary  opinion,  and  think  the  plamtifif  entitled  to  ai^ 

account  of  their  ftnall  tithes,  as  prayed  by  the,  bill,  he  ought  tQ 
pay  the  cofls  of  the  fuit,  he  having  never  demaiided  amy  axcount 
of  fuch  fiiiiall  tithes  before  the  bringing  of  his  bill,  or  even 
lAtinaated  lUs  intention  of  caking  fuch  tithes  in  kind  y  but  that^ 
On  the  contrary,  by  encouraging  theca  to  expe£V  tha»t  he  wgu14 
xnake  future  agreements  for  compounding  fuch  foull  tithesji  ho 
had  occasioned  them  to  take  the  faid  tithes  themfeUes>  and 
thereby  prevented  them  from  paying  th^  fmall  tithes  in  kind» 
which,  on  receiving  due  notice  to  that  efftOit  they  would  readily 
have  done.  They  further  ftaced,  that  the  plaintiff,  fince  his  bill 
had  been  filed,,  had  given  them  notice  to  pay  their  fmall  tithes 
in  kind  from  Michaelmas  Day  then  lafl  pad  i^  and  that  the; 
had  fince  fet  them  out  accordingly  ;  but  that  the  plaintiff  hi^ 
refufed  to  accept  the  fame,  or  to  carry  them  away ;  and  they 
ijbt  out  the  feveral  lands,  &c.  by  them  occupied,  and  the  quantities 
of  the  feveral  titheable  matters  by  them  had  thereon  fi-on^ 
Old  Michaelmas  Day  1757  to  Old  Michaelmas  Day  1761,  and 
what  they  paid  or  ofiered  to  pay  the  plaintiff  on  account 
.  thereof^ 

The  defendants      The  defendants  filed  a  cro/s  hill^  ftating,  that  the  plaintiff^ 
file  acrofi  bill,     about  Michaelmas  1756,  was  inftituted  into  the  faid  reftory  i 

that  they  occupied  lands  therein  in  the  hamlet  of  iandford  % 

that  the  plaintiff  had  granted  a  leafe  of  the  tithes  to  Richard 

'    Marjby  and  had  empowered  him  to  compound  for  the  great 

tithes,  and  to  receive  the  iame  of  the  occupiers  of  lands  there  $ 

that  they  had  compounded   with  Richard  Marjb  for  all  their 

great  tithes  for  three  years,  ending  1 759,  at  the  following  rateS| 

.     viz.  that  ^vey  fhotild  pay  four  (hillings  an  ^cre  for  wheat,  and 

'  three  (hillings  an  acre  for  lent  corn  ;  that  Kennett  (hould  pay 

feven  pounds  a^year  for  one  of  his  barns,  and  two  pounds  a-year 

for  the  other ;  that  the  faid  compofitions  had  been  paid  tO'tbf 

preceding  re£tor  \  that  they  had  alfo  paid  the  fame  to  the  faid 

Richard  Mafjb  \    that  the  re£lor  took  the  management  and 

receipt  of  the  great  tithes  for  the  year  1 760  into  his  own  hands  % 

and  that  he  had  received  the  fame  compofitions  from  them  for 

,     3  the 
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the  year  ending  at  Old  Michaehnas  1750^  without  pretending        Pitzct 

that  any  thing  was  due  to  him  for  the  three  years  preceding  \       ^gainp 

and  that  he  had  given  the  plaintiffs  feveral  receipts  as  follow:      g^i^^^ 

**  Received,  OB^er  the  twenty-eighth  1 760  of  Chrijtopher  Ehey^ 

*<  three  pounds,  thirteen  (hillings^  and  threepence,  for  eight 

*'  acres  of  wheat,  thirteen  acres,  three  quarters  of  lent  corn» 

'<  one  at  four  (hillings  and  the  other  at  three  (hillings,  by  me, 

"  R,  Price J"—^*  Received,  OBober   1760,  of  Stephen  Kennett^ 

*■  feven  pounds  for  corn  tithe  of  his  own  farm,  and  two  pounds 

•'  for  the  corn  tithe  of  Girmige  Brook"     He  therefore  prayed, 

that  the  faid  payments  made  by  them  as  a  compofition  for  the 

great  tithes  of  the  faid  four  years^  ending  at  Michaeltnas  1 760, 

might  be  eftablifhed,  in  ftill  fatisfaftion  for  fuch  great  tithes  } 

and  that  they  might  be  quieted  from  all  further  demands  on 

account  of  fuch  great  tithes  in  th«  faid  years. 

The  reilor  admitted,  that  Richard  Atarjb  had  coHefted  his  The  rector  «• 
tithes  for  the  faid  years,  and  had  accepted  and  received  fuch  ^!J^  ^  **^* 
compofitions  in  full  fatisfa^on  of  the  great  tithes  for  the  faid 
three  years ;  and  that  he  had  received  of  them  the  like  compo* 
fitions  for  the  year  ending  at  Old  Michaelmas  1760  in  full  for 
their  great  tithes,  and  had  given  them  fuch  receipts  ;  and  he  faid^ 
that  he  had  never  demanded,  or  intended  to  demand,  payment 
for  the  faid  great  tithes  a  fecond  time,  nor  did  he  mean  to  take 
any  advantage  of  the  manner  in  which  his  receipts  were  worded  ; 
hut  that  the  charges  in  his  bill  for  an  account  of  great  tithes 
were  inferted  therein  by  miftake  \  that  he  had  caufed  his  bill 
to  be  amended  in  that  refpeA,  and  had  thereby  waived  his  de- 
mand for  com  tithes  for  the  years  ending  at  Michaelmas  1760; 
and  he  denied  that  he  had  ever  pretended  that  they  had  not  paid 
the  fame.  He  admitted,  that  Richard  Marjh  had  power  to  make 
and  receive  fuch  compofitions  for  the  great  tithes  for  the  faid 
three  years  }  that  from  what  they  had  paid  to  him  ending 
Michaelmas  1760,  he  difcharged  them  from  the  fam*,  and 
from  all  demands  on  that  account,  except  the  tithe  of  the  hay, 
wood,  and  fmall  tithes  that  had  become  due  to  him  during  the 
faid  years, 

A  replication  was  filed  in  the  original  caufe^  but  not  in  the  crofs  The  caufe 
eaufe  \  and  witnefles  were  examined  on  both  fides  in  the  original  *'*^' 
cttufe  \  and  upon  hearing  counfel  in  both  caufes  ;  and  reading  a 
receipt,   dated  the  twentieth  of  OBober  I757»  and  a  notice 
indorfed  thereon,  figned  R.  Price  %  the  proofs  taken  in  the 
original  caufe  \  and  on  full  debate } 

The  Court  ordered  the  original  bill  to  be  difmifled  vrith  cofts  The  final]  tithe* 
as  to  Kennetty  touching  the  demand  of  hops  for  the  year  1759 ;  ***'^'*^* 
and  the  defendants  in  the  original  caufe  to  account  for  the  tithes 
of  all  the  other  titheable  matters  demanded  by  the  faid  original 
bilK  and  alfo  for  Eajler  offerings,  the  plaintiff  to  have  his  taxed 

V0L.IIL  F  cofts 
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Eric«        cofts  of  this  fult,  except  as  to  the  demand  of  hops  aboT©* 
fifv/f        mentioned  :  fubfequcnt  cofts  and  further  direaions  to  be  re- 
#/  iCMtrl^     fervcd  till  after  the  report. 

The  Court  alfo  ordered,  that  the  plaintifii  in  the  crofs  bill 
fhoutd  have  their  cofts  of  the  faid  fult  in  the  crofs  caufe, 
to  be  taxed. 


Tiiir  TEtM,  Halsted  ^p^j/w^  Merry. 

3.  Geo.  3.  S      y 

Buchhighaffijhirey  ijt  July  I7<J3»  . 

The  vicar  of  'T'HE  plaintiff*,  as  vicar  of  Padbury^  in  the  county  of  Buchp 
^^h!2it^\t'  .  claimed  all  the  fmall  tithes  and  Eqfiir  offerings  yearly 
tIfiM  tfhis  Ivnii  ^'^"8  therein,  and  particularly  for  the  feeding  and  depafturing 
tiches  In  kind,     ^y  sind  barren  cattle^  milch  cows,  milk,  calves,  mares,  foals, 

fheep,  lambs,  wool,  fows,  pigs,  bees,  honey,  wax,  turkies,  geefe, 
hens,  ducks,  goflings,,  chickens,  eggs,  apples,  pears,  garden  ftufiv 
and  fiirze  cut  from  the  commonable  and  pafVnre  lands,  for  five 
years,  ending  in  1755* 

The  defendants  admitted,  that  the  plaintiff*  was  vicar  of 
Padiuryj  and  had  been  fo  for  twenty-eight  years  laft  paft ;  but 
they  denied  that  he,  as  fuch,  was  entitled  to  the  fmall  tithes,  and 
to  Eajler  offerings  therein,  or  to  any  fatisfa£lion  for  the  fame  ; 
and  infifted,  that,  for  time  immemorial,  they  and  thofe  whofe 
eftatethey  had  inthe  lands  inthe  iraidpari(b,andallotheroccupiers 
of  lands,cottages,and  commons  therein,except  the  faid  defendants 
for  a  fhort  time  and  the  occupiers  of  the  impropriate  glebe  lands, 
had  conftantlypatd  to  the  vicar  nine  (hillings  a-year  for  every  yard 
land,except  the  glebe  land;  five  (hillings  for  every  who*e  cottage; 
and  two  (hillings  and  fix  pence  for  every  half  cottage,  including 
the  yardi,  orchards,  gardens,  and  appurtenances,  as  modufcs 
in  lieu  of  all  fmall  tithes  in  the  pari(h  \  that  the  faid  modufa 
had  been  immemorially  paid  at  two  half-yearly  payments, 
at  Hocktide  and  at  Martinmas.  They  alfo  infifted,  that  four« 
pence  halfpenny  a-year  had  been  immemorially  paid  by  the  head 
of  every  family  in  the  parifli,  in  lieu  of  Eajler  offerings 
for  himfelf  and  his  family.  They  further  ftated,  that  they 
occupied  feveral  yard  lands  in  tlie  pariih,  and  that  in  right 
thereof  they  were  entitled  to  common  ofpajiure  ^  and  infifted  on 
the  aforefaid  modufes. 

The  plaintiff*  replied  *,  the  defendants  rejoined  ;  and  feveral 
witnefiies  were  examined  on  both  fides  ;  and  upon  hearing 
counfel  \  and  reading  an  endowment  of  the  pari(h  of  Pddbwry^ 
figned  by  th«  vicar  and  the  churchwardens  of  the  pari(h,  datol 
the  eighth  of  June  1274  »  two  terriers  of  the  parifii,  the  one 
dated  the  feventh  oi  May  1707,  and  figned  W.  Wbite^  v\cvr% 
and  G,  Medley  aad  anojtheri  churchwardens,  the  otherj  dated 

the 
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the  twcntf-eighth  of  OHobet  1724,  and  figned  bj  J.  Chejlyttp  Hamti* 

vicari  and  Jf^.  Bmgbton  and  smother,  churchwardens  \  a  receipt,  •/^'''^ 

figncd  W.  Halfiei,  dated  the  twcnty-fixth  of  Maj  1730  j  and  **"*'^* 
the  proofs  in  the  caufe  \ 

The  CoOrt  ordered  the  defendants  to  accoiint  for  the  fmaU 
tithes  demanded  by  the  bill»  with  cofts  \  and  iovEafter  offerings 
at  twopence  for  each  communicant  above  fixteen  years  of  age  in 
their  feveral  and  refpeAive  families  ;  the  actount  as  to  Eafttr 
^erings  to  be  taken  without  prejudice  and  Without  cofts  ;  and 
lubfequent  cofts  and  further  dke^ons  to  be  refervcd  till  after 
the  report* 


StANLEV  dgainji  Sharpe.  ^*»''-  "^^^^ 

Cumberland^  2d  July  1763. 

THE  bill  ftated,  that  the  plaintiff's  fatbef  XktIs  in  his  life-timo>  The  improprlt* 
and  at  his  death,  feifed  in  fee  of  all  the  tithes  of  hay,  wool^  ^^^  "^^ 
lambs,  kine,  calves,  hens,  geefe,  fwine»  and  all  other  tithes  what-  ^  ^ah^  My» 
foeyer,  great  and  fmall,  predial  and  peribnal,  yearly  arifing  ttrdaU^WafiaU^ 
mthin  the  feveral  towns,  hamlets,  and  precinAs  of  EJhdak^  wA  H^ajdaU 
MjUrdak^  Wafdak^  and  IVqfdalt  Head,  in  the  parifliof  Soiw/  ^^'J""^^^ 
Beeif  in  the  county  of  Cumberlahd  \  and  of  all  oblatiotis,  offer-  ^-^cwnbtrlMidii 
ing%  penfions,  portions  of  money,  and  rents,  yearly  pay^ible  for  entitled  10  the 
any  tithes  whatibever  within  the  faid  towns,  hamlets^  iand  tithet  of  fiieep 
precinAs  ;  that  the  faid  tithes  and  pr^mifes  were  heretofore  ^  **"•*•»  ^ 
reputed  to  be  parcel  of  the  reftory  or  cell  of  Saint  Bees,  in  J^^^^in  \^^ 
Couplandf  in  the  faid  county,  or  thqreunto  belonging,  and  fome  .^^ 

time  parcel  of  the  poileiBons  of  the  diffolved  monaftery  of  chriftiwt  toL 
Smta  Mary,  neiar  the  walls  of  the  city  of  Tori  ;  that  the  21,  p^  ^^^^ 
fame  was  vetted  in  th£  crown  by  the  diffolution  of  monafte- 
ries  ;  that  the  plaintiff's  father  died  on  the  twenty-thiM  of  July 
1 75 1,  leaving  the  plaintiff  his  only  Ton  and  heir  |  that  on  his 
death,  he  became  feifed  in  fee  of  all  the  faid  tithes,  and  particu* 
larly  of  the  tithes  in  kind  of  the  wool  of  eUkrJheep,  and  of  the 
firft  clipping  of  young  iheep,  commonly  called  hog  nvool  %  that  his 
anceftors,  and  thofe  under  whom  he  claimed,  had,  from  time 
to  time,  been  entitled  to  and  received,  until  his  faid  father^s 
death,  from  all  and  every  the  occupiers  of  lands  within  the  feveral 
towns  and  hamlets  aforefaid,  a  certain  modus  of  two  fhillings 
in  lieo  of  every  tenth  lamb  which  yearly  fell  therein  and 
continued  alive  until  the  twenty-ninth  of  June  in  each  year  % 
that  if  there  were  lefs  than  ten  fuch  lambs,  then  for  one,  two, 
three,  or  four  of  fuch  lambs,  he  received  one  halfpenny  for  each  \ 
that  if  there  were  only  five,  then  he  received  one  (hilling 
for  the  tithe  of  fuch  five  lambs ;  that  if  there  were  fix,  then  he 
received  one  (hilling  andtenpence^  if  eight,  then  one  (hilling 
and  elevenpence ;  milfxiK,  then  one  (hilling  and  elevenpence 

F  a  halfpenny 
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halfpenny  for  the  tithe  thereof;  that  the  faid  woJus  6f  tvrCf 
fhilh*ftgsas  for  the  tithe  of  lambs  under  ten  had  been  immcmorially 
paid  yearly  to  the  plaintiff  and  his  anc^ilors,  and  to  thofc  iindrt' 
V'hom  he  claimed,  by  the  occupiers  of  lands  within  the  towns 
of  I'Jbdale  and  Myierdale^  on  the  Sunday  next  .after  Michaelmas 
Day  in  each  year,  on  the  communion  table  in  tlie  chapel  of 
TJJjdale  aforcfaid)  and  by  the  occupiers  of  lands  within  the 
towns  and  hamlets  of  Wafdale  and  Wajdale Head-on  the  Saturday 
next  before  Michaelmas  in  each  year  \  that  the  defendants^  for 
two  years  part,  had  been  in  the  occupation  of  fevcral  lands  within 
the  faid  towns  and  hamlets,  and  had  yearly  kept  and  depafturcil 
thereon  great  numbers  of  ihecp,  from  which  they  had  wool, 
lambs,  and  hog  flieep  ;  and  that  he  was  entitled  to  the  tithes, 
not  only  of  the  wool  oi  elder  Jbeep  and  of  the  firft  clipping  of  the 
lambs  and  hog  Jbeep  in  kind,  but  to  the  modus  of  two  (hillings  in 
lieu  of  every  tenth  lamb,  and  to  the  other  modufes  for  odd  lambs 
alfo  ;  but  that  the  defendants  had  fubtradled  their  faid  tithes  of 
wool,  and  had  refufed  to  come  to  any  account  for  the  value  of 
the  tithes  thereof,  or  to  pay  the  faid  modufes^or  to  give  any  account 
of  their  lambs,  fo  as  to  enable  him  to  afcertain  what  was  due 
from  each  of  the  faid  defendants  ;  and  that  the  defendant  Vicars 
claimed  the  faid  tithes  by  virtue  of  fome  leafe  formerly 
granted  to  him  thereof.  The  bill  further  ftated,thatby  the  cuflom 
of  tithing  generally  ufed  in  the  neighbourhood  the  tithe  of  lambs 
in  kind  was  paid  on  Snir.t  Peter's  Day  yearly  ;  but  that  the  faid 
lands  being  iituate  in  a  mountainous  part  of  the  county,  and  the 
lambs  dropping  upon  large  and  very  extenfive  commons  at  m 
great  didance  from  the  defendants  habitations,  it  would  be  very 
troublcfome  and  expenlive  to  the  defendants,  and  occafion  the 
deaths  of  many  of  their  lambs,  to  bring  them  from  the  faid  com- 
hVons  to  their  houfes  in  order  to  be  tithed,  which  the  plaintiff 
fubmitted  they  would  be  obliged  to  do  in  cafe  they  paid  the  tithe 
of  lambs  in  kind.  The  bill  therefore  prayed,  that  the  defendants 
might  be  decreed  to  account  with  the  plaintiff  for  the  tithe  of  all 
the  wool  they  had  fubtrafted,  and  for  the  modufes  during  the  time 
aforefaid,  and  make  him  fatisfa^ion  for  the  fame;  and  that  his 
right  to  the  faid  tithes  and  payments  might  be  edablilhed* 

The  defendant  Sharpe  and  others  admitted,  that  the  plaintiff 
was  the  only  fon  and  heir  of  his  father,  deceafed  j  that  his  father 
was,  at  his  death,  feifed  in  fee  of  the  faid  tithes  ;  that  his  father 
died  at  the  time  mentioned  in  the  bill  ;  that  the  plaintiff  was,  as 
heir  at  law,  entitled  to  the  freehold  and  inheritance  of  fnch 
tithes ;  that  tithe  in  kind  was  due  for  the  wool  of  the  elder 
Jheep  \  that  by  a  cuftom  for  feveral  years  ufed  in  the  faid  towns 
and  hamlets,  a  certain  yearly  payment  of  two  ibillings  had  been, 
from  time  immemorial,  paid  by, all  the  occupiers  of  lands  withia 
the  faid  towftfhips  or  hamlets  to  the  perfons  entitled  thereto  on 
the  twenty  ninth  day  of  June,  old  fVyle,  in  each  year,  for  every 
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ten  lamhs  living  on  the  fai J  twenty-ninth  oijune^  in  lieu  of  the  ST4KtiT 
tithe  in  kind  of  all  the  lambs  fallen  on  fuch  lands  in  the  pre-  SMAaFi. 
ceding  year  ;  that  fuch  other  funi?  for  the  number  under  teUi 
as  ftatcd  in  the  bill,  had  been  paid  in  lieu  of  the  tithe  in  kind  of 
all  wool  arifing  for  the  firft  year  from  fuch  lambs,  commonly 
called  hogs^itd  on  fuch  lands,  until  the  year  17S7  >  but  they 
infifted,  that  no  tithe  in  kind,  or  any  other  fatis&ciion  than  z% 
aforefaid,  in  lieu  of  the  tithes  of  lambs  or  the  wool  of  the  firft 
ihearing,  called  bog  nvool^  the  firft  year  they  wcrjc.  dcpafturcd  in 
any  of  the  faid  townChips,  had  been  taken  or  paid  within  the 
memory  of  man,  uhlefs  in  fome  few  inftances  very  lately  through 
ignorance*  They  admitted,  that  they  had  been  for  two  years 
before  the  filing  the  bill,  and  ftill  were»  in  the  :Occi;ipation  of 
fevcral  lands  and  pafturc.  ground^  in  the  faid  towniliips  j.and 
that  they  kept  thereon  feveral  flocks  of  fheep,  from  which  they  * 
had  wool  and  lambs  and  fome  hog  wool ;  and  they  faid,  that 
they  had  paid  to  Vicars^  vfho  colle<^cd.the  tjthe,  all  the  tithe 
in  kind  arifing  from  the  elder  Jheep\  the  faid  compofition  of  two 
fliillings  for  every  ten  lambs  ;  and,  for  the  fitke  of  peace,  a  fmall 
matter  for  theA^?^  wW  for  the  year  1757  j  that  this  was  the  firft 
time  of  its  having  been  demanded  of  them  ;- and  that  the  faid 
Vifarj  topk  the  fame,  ai^d  was  contended  therewith^  and  made 
po  further  demand  for  the  faid  tithe  ;  that  he  afterwards 
inlifted,.  that  the  faid  yearly  payment  of  two  (hillings  for  every 
tenth  lamb  was  only  in  lieu  of  the  tithe  of  lambsf  and  not  in  lieu 
alfo  of  the  tithe  of  fuch  bo^  kifool  \  and  that  he  was  entitled  to 
the  tithe  of  the  faid  h^g  tu00i(..over ,  ai|d  above;  the  faid  year}y 
payment  of  two  fhillingd  for,  j^ery  ten  lambs  ;  that  they  had 
refufed  to  fubmit  to  the  faid  demand,  as  unreafonable  in  itfelf, 
and  contrary  to  the  general,  method  of  tithing  ufed  in  the  faid 
townihips  i  and  that  on  the  f^id  Vicars  refuiing  to  receive  the 
fame,  they  bad  not  paid  either  the  faid  compoiition  or  tithe 
wool  for  the  year  ending  on  the  twenty-ninth  of  June  1758. 
They  fct  forth  an  account  of  the  number  of  fleeces  of  wool 
they  had  in  each  ycsr,  diftinguifhing  the  elder  Jbeeps  wool  from 
th^  bog  wool  \  and  alfo  how  many  Iambs  they  had  in  each  year  ; 
and  faid,  that  they  had  kept  by  them  the  full  tenth  part  of  all 
fuch  elder  Jbeeps  wool  as  the  tithe  thereof  \  and  that  they  were 
willing  to  deliver  the  faid  tithe  of  their  elder  wool,  and  to  pay  the 
arrears  of  the  faid  yearly  payment  of  two  fhillings  a-year  for 
every  tenth  lamb  in  each  year^  in  lieu  of  the  tithes  of  all  lambs 
and  hog  wool  :  and  rhey  hoped  that  the  Court  would  eftablifh 
the  payment  of  two  (hillings  as  a  modus  for  the  tithes  of  lambs 
only*  They  further  faid,  that  they  were  willing  and  ready  to 
pay  the  tenth  part  cf  the  faid  wool  arifing  firom  their  elder Jbeep 
in  kind,  and  the  faid  fum  or  compofition  of  two  (hillings  afore- 
faid  ;  or  in  cafe  the  plaintiff  would  forego  his  claim  of  two 
ihtUings  for  the  tithe  of  lambs  only,  and  would  receive  tithes  in 
kind  for  all  forts  of  wool  and  lambs,  they  would,  to  prevent  all 
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difpatcf  for  the  future,  pay  all  tithes  of  wool  and  Iambs  arifing 
from  their  eftates  without  fraud,  and  in  kind^  on  conditioa 
f  hat  he  would  pay  all  the  cofts  of  this  fuit,  and  ceafe  proceeding 
further  therein. 

The  defendant  J.  VUars  faid,  that  the  plaintiflTs  fsither,  m 
the  year  1736,  executed  a  Icafe  to  him  and  another  of  the  tithes 
of  wool  and  lambs,  and  of  all  tithes,  oblations,  obrentions,  and 
prefcriptions  in  lieu  of  tithes,  arifing  within  the  faid  diftriAs^ 
for  twenty*one  years  1  that  for  all  the  tithes  which  he  had  col- 
leAed  6r  received  he  had  accounted,  as  reftor  or  agent  for  the 
plaintifi^  with  the  plaintiff's  guardian)  and  he  difclaimed  all 
right  to  the  tithes  claimed  by  the  bill. 

.  The  plaintiff  replied  to  all  the  anfwers  (except  to  the  anfwer 
of  the  defendant  Vicars)  \  and  the  defendants  rejoined  \  and 
witnefles  were  examined  on  both  fides  ;  and  upon  hearing 
cOunfel ;  and  reading  feveral  depofitions  in  the  caufe  ;  and  the 
depofition  of  the  defendant  Vicars  examined  on  the  behalf  of 
'the  defendants  ;  and  on  full  debate  ; 

Thb  Court  ordered  the  deputy  remembrancer  to  take  an  ac- 
count of  what  was  due  to  the  plaintiff  from  the  defendants  Siarf^ 
and  others  for  the  value  of  the  tithe  of  the  wool  of  fheep  and 
lambs  fed  and  depaftured  by  them  refpeftively  on  their  lands  oc- 
cupiedwithin  thefeveral  townfliipsor  hamlets  in  the  bill  mention- 
ed  during  the  time  fo  demanded,  and  that  they  do  pay  to  the  faid 
plaintiff  the  cofts  of  fuit,  fo  far  as  related  to  the  faid  tithes,  to  be 
taxed ;  and  th^  the  bill ,  fo  £u>  at  the  fame  related  to  the  demand 
of  the  modus  or  cuftomary  payment  of  two  (hillings  as  and  for 
the  tithe  of  every  t^n  lambs  fallen  on  the  faid  lands  of  the 
defendants,  and  to  the  demand  of  the  feveral  (urns  of  money  in 
the  bill  mentioned,  as  and  for  the  tithe  of  odd  laUibs  under  ten, 
to  be  diffniffed  with  coftsi. 

The  CoyRT  further  ordered  and  decreed,  by  confent  as  well 
of  the  defendants  as  of  the  plaintiff,  tha{:  it  be  alfo.referrc9d 
to  the  deputy  remembrancer  to  take  ap  account  of  what  was  doe 
to  the  plaintiff  from  the  defendants  for  ^he  value  of  the  tithe  of 
their  lambs  fallen  on  the  lands  occupied  by  them  within  the  (aid 
townihips  and  hamlets  during  the  time  demanded  by  the  bill, 
but  without  cofts  on  either  fide.  Subfequent  CQfts  wd  further 
dlf ^^pns  to  be  ^eferved  till  after  the  report. 

Parxxji,  Cbiif  Barm. 

Smtthjc,  Bann* 

Adams,  Baron. 

f  £RROTT>  Baron. 
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Jones  agamjl  Fleet.  Tun.  Tum, 

3  Geo.  3.. 

Ham^rty  4/A  July  1763. 

'T^HE  billftated^  that  the  plaintiff  was,  in  the  year  1723,  duly  The  reft&r  of 
-"-    prefented  to  the  rcftory  and  pari(h  church  of  Mottisfontj  Mottufint^  wUh 
with  the  chapels  of  Lockerley  and  Eaji  Dean^  in  the  county  of  ^^jjt^\^^ 
Hants^  thereto  annexed)  and  had  thereby  becomo  entitled  to  re-  jiaji  Dean,  *  in 
,  ceive  all  the  tithes  great  and  fxAall,  and  all  oblations,  obventions,  Hamjfiire,    an* 
offerings,  and  other  ecclefiafttcal  dues  whatfoever  arifing  in  the  "««<!•     cUimi 
(aid  parifh  and  chapelries,  or  the  titheable  places  thereof;  that  i.^''..^^^*"*! 
the  defendant,  for  twenty-two  years  laft  pad,  had  held  and  pcrdtr's    Farm 
enjoyed  within  the  chapelry  of  Lockerley  a  farm  called  Farder*s  and  Btverjl^cku 
Farmj  and  another  fisurm  called  BeverJlocVs  Farm  ;  that  from  Farm. 
ACcbaeimas  1741   to  Miciaehnas  1757  he  rented  the  tithes  of 
Btuerfiock  Farm  of  the  plaintiff  at  three  pounds  a- year,  and  from 
Lady  Day  173S  to  Lady  Day  1758  the  tithes  of  i^^rrf^r'/  Farm 
at  three  pounds,  ten  ihillings  a-year  ;  that  before  Michaelmas 
17^7  he  gave  him  notice  that  he  fhould  hold  the  tithes  of. 
Bever/hcl  Farni  no  longer  than  Michaelmas  1757,  and  before 
IsodyDay  1758  he  gave  him  the  like  notice  as  to  Fordet^s  Farm  : 
that  he  let  both  the  faid  tithes  for  the  year  1758  to  F»  Cains  ; 
and  that  the  defendant  accounted  with  him,  and  fatisfied  him 
for  the  tithes  thereof;  that  firom  Afschaelmas  1758  he  became      .   . 
entidcd  to  receive  from  the  defendant  the  tithes  in  kind  arifing 
on  Sever/lock  Farm^  and  from  Ladv  Day  1 759  the  tithes  in  kind 
arifing  on  Fcrder^s  Farm  ;  that  the  defendant  accordingly  fet 
out  the  tithes  of  com  and  hay  which  had  arifen  on  the  faid 
fiarms  \  and  he  hoped  that  he  would  alfo  have  fet  out  the  tithes 
of  the  wool,  lambs,  and  hops  which  had  arifen  therein  ;  but  that 
he  had  fubflraAed,  and  refufed  to  pay  or  difcpver  the  fame. 
The  bill  therefore  prayed,  that  the  defendant  might  be  de* 
creed  to  account  with  the  plaintiff  for  all  the  tithes  of  wool^ 
lambtf  and  hops^  which  had  arifen  in  and  upon  the  faid  farm 
from  and  after  the  refpeAive  times   above-mentioned^   and 
iatisfy  him  for  the  fame. 

The  defendant  faid,  that  it  might  be  true  that  the  plaintiff  The  defendant 
was,  in  JprU  17239  duly  prefented  to  the  faid  reAory  and  cha-  iartt  thathe  bad 
,  pelriesy  and  thereby  entitled  to  all  the  tithes  great  and  fmall,  E**1^^^^2i!^ 
and  to  all  oblations,  obventions,  offerings,  and  other  ecclefiafUcal  j^DaTii^Q  •' 
dues  payable  to  the  reAor  thereof ;  and  he  admitted  that  he 
had,  for  twenty^two  years  paft,  occupied  the  aforefaid  farms  ; 
but  he  laid,  that  he  had  paid  the  plaintiff's  tenant,  Cains,  for  ail 
tithes  aa  Fvrdn^s  Farm  to  Old  Lady  Day  (the  fifth  of  April) 
1759  I  and  that  therefore  no  tithes  of  his  lambs  could  be  due  to 
him.  He  alfo  faid,  that  his  iheep  had  been  fed  on  Fordet^s  Farm  \  that  the  flieep 
and  having  been  iheared  little   more  than  a  month  after  ^  ^"  F^rder't 

^  Farm  had  beea 

flieared  mher  mors  than  a  month  after  Lady  Day  1759  • 
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that  by  the  cuf. 
torn  of  the  cha- 
.  pelry  of  Luktrm 
2ry  no  tithe  wool 
>•  to  be  paid, 
unlefs  the  fhttp 
had  been  kept 
three  months 
before  (hearing 
time  i 

that  the  plaintiff 
had  never  de- 
manded the  tithe 
of  hop*  until  af- 
ter they  had 
been  roanufac 
tured  and  paid 
the  duty  J 


that  he  had  of- 
fcrrd  to  pay  him 
f>r  the  fame  in 
proportion  to  the 
quantity  of 
ground  en  which 
they  grew  j 


that  no  tithes 
are  due  for 
lambs  £iUenfrom 
iheep  fed  on  tbe 
Csmmtm, 


Lady  Day  1759}  the  full  cithcy  if  any,  could  not  be  due  for 
fo  (hort  a  time  after  Old  Lady  Day  1 759,  to  which  time  he  had 
paid  all  the  tithes.  He  further  faid,  that  no  tithes  in  kind  of 
wool  had  been  paid  in  the  parifh  of  Loiter  ley  f  unlefs  the  fheep 
had  been  kept  three  months  before  the  {bearing.  He  alfo  faid, 
that  having  grubbed  up  an  old  chalk  pit,  and  planted  part  of  the 
fame  with  hops  at  a  very  great  ex  pence,  fome  hops  grew  thereon, 
and  were  ga(hered  and  manufactured  ^out  Michaelmas  17599 
but  what  quantity  there  was  he  knew  not ;  that  no  tithes  in 
kind  of  hops  had  ever  been  paid  in  the  pariOi  of  Lockerley  $ 
that  at  the  time  of  gathering  the  faid  hqps,  no  tithe  thereof  had 
been  demanded  of  his  fervant,  nor  till  fome  time  after  they  had 
been  manufadlured  and  paid  the  duty  ;  that  then  a  demand  was 
made  of  the  tenth  pound  \  that  as  foon  ^s  he  was  informed  of 
the  faid  demand,  he  enquired  what  was  the  ufual  method  of 
paying  the  tithes  of  hops  }  and  that  being  told  at  the  beft  hop 
plantations  that  hops  did  not  pay  tithes  in  kind,  but  that  from 
eight  (hillings  to  twenty  {hillings  an  acre  were,  paid  in  lieu 
thereof,  and  that  the  moft  paid  at  Farnbam  did  not  exceed 
twenty  {hillings  the  acre,  he  told  the  plaintiff's  tithe-gatherer, 
when  he  afterwards  demanded  tithes  of  his  hops  fo  manu- 
factured, that  if  any  tithe  of  hops  were  due  in  kind,  hefhould 
have  demanded  it  when  the  hops  were  gathered,  and  that  he 
would  not  manufacture  and  pay  duty  for  hops,  and  then  pay  the 
tithe  thereof,  but  that  he  was  ready  to  pay,  in  proportion  to  tbe 
quantity  of  hop  ground,  as  much  as  was  paid  any  where  In  the 
bed  plantations  \  and  that  to  prevent  any.  miflake,  he  ordered 
his  fervant  to  offer  the  plaintiff's  tithe-gatherer  two  (hillings  and 
fix  pence  in  lieu  of  the  tithes  of  the  faid  hops,  the  fame  being 
more  than  at  the  rate  of  twenty  (hillings  an  acre  for  his  faid 
hop-ground  at  the  time  the  tender  was  made  ;  but  that  on  the 
fame  being  offered  to  him,  it  was  refufed.  He  alfo  faid,  that 
all  hrs  lambs  between  Michaelmas  1758  and  Lady  Day  1759  fell 
on  Fcrder^s  Farm,  and  none  upon  the  Common^  or  on  BwoerftocVx 
Farm  ;  but  that  if  any  had  fallen  on  the  Common'^  the  plaintiff 
could  have  no  pretence  to  the  tithe  thereof,  as  the. defendant  had 
full  right  to  turn  out  on  the  Common  any  number  of  (beep  on 
account  of  Forder*s  Farm,  He  further  faid,  that  he  had  feveral 
lambs  fallen  on  Foidet^s  Farm^  which  were  all  of  confiderable  age 
before  Old  Lady  Day  1759,  and  fit  to  be  tithed  ;  and  therefore 
tithes  of  his  lambs  could  not  be  due  to  the  plaintiff,  becaufe  tithes 
for  the  fame  were  included  in  the  payment  of  rent  for  all  tithes 
to  the  plaintiff^s  tenant  to  Old  Ijsdy  1759  ;  and  that  the 
next  year  he  had  paid  the  tithes  of  his  lambs  to  the  plaintiff* 
He  alfo  faid,  that  he  had  feveral  (heep  upon  the  Commons  in  right 
of  Forder^s  Farm  ;  but  that  having  paid  rent  for  all  tithes  on 
.the  faid  farm  to  Lady  Day  1 7591  the  plaintiff  could  not  be  en« 
titled  to  the  full  tithe  of  the  w^l. 

The 
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The  plaintiff  replied  ;    the  defendant   rejoined  ;    and   wit*  Jour 9 

nefles  were  examined  on  both  (ides  j  and  upon  hearing  conn*  ^7^»«/ 

fel ;  and  reading  the  proofs  taken  in  the  caufe  ^  and  upon  full  ^ ^^^t. 
debate  i 

The  Court  ordered  the  defendant  to  account  with  the  "r*'*  <Jef.n'?ant 

plaintiff  for  the  tithe  of  his  lambs,  wool,  and  hops,  on  Forder's  ^"***-  ^"^  ^' 

Farm  from  Lady  Day  1759  to  Lady  Day  \^6Qi^  being  the  time  t;ih"j    ^J    \^^ 

demanded  by  the  bill,  and  to  pa/  the  plaintiff  his  cods  of  fuit  iamh5»vv4,ol,aad 

to  this  time.  *«>ps. 

The  Court  full. 


HuciLL  azahift  Coates.  *^'*^«-  Te»m, 

*^  4- 0*0.3. 

Torkft)ir£y  loth  Novemhr  1763. 

'T^HE  reflor  oi  Great  Smeaton^  in  york&ire,  claimed  all  manner  Tlie  rca.r  of 
^  of  tithes  and  other  ecclefiaflical  clues  which  had  arifen  in  p'"'  '^"""^'Wf 
the  faid  parifh  in  the  year  1761,  and  particularly  the  tithes  of  '".  '^^J^^e* 
ten  acres  of  rape  feed  which  the  defendant  had  that  year  cut  of  rape  feed  and 
down^  threflied,  dreffed»  reaped»  and  carried  away,  without  wool  in  kind{ 
fetting  out  the  tenth  part  thereof,  or  making  the  plaintiff  any  ^^^  ««nth  pare 
fatisfa^tion  for  the  fame  \  the  tithes  of  depafturing  divers  barren  ®^.  )^^  P*".^  ^°[ 
and  unprofitable  cattle,  fome  of  which  were  his  own  property,  ^a"^,  ^^^^  [^^^ 
and  others  taken  in  for  hire,  particularly  divers  brood  and  other  en  in  to  agifi ; 
mares,  for  the  agiftment  of  which  he  received  for  each  mare  *"<*  «  proper- 
weekly  four  (hillings  ;  and  alfo  the  tithes  of  wool  fheared  during  ^"'*^  ^"^^  ^^ 
the  faid  year :  and  the  bill  charged,  that  the  cuftom  of  tithing  heibleeoawhicii 
rape  feed  was  always  to  fet  it  out  upon  the  ground  where  the  the  defendant's 
fame  was  grown,  threfhed,  and  dreffed  \  and  that  it  was  con-  barren  atid  un« 
trary  to  the  courfe  of  hufbandry  to  remove  the  fame  from  the  P^^'***'®  cattle 
place  where  it  was  reaped  until  it  was  threfhed  and  dreffed,  by  ^y[*  ^,,^1  "" 
reafon  of  the  great  lofs  that  would  attend  the  fame.  cMiXom  was  ai. 

ways  to  tithe  the  rape  feed  on  the  ground  where  it  srcw. 

The  defendant  admitted,  that  the  plaintiff  was  reftorof  the  The  dcfcnd^irt 
parifh  ;  and  faid,  that  in  the  year  176 1  he  had  occupied  therein  ^"y*»   *****    *^'* 
certain  lands,  called  the  Mill  Pajiure,  the  Calf  Clofe,  the  New  !;!orchm^fh?« 
Laid,  anfd  the  Two  Acres  of  ground   formerly  part  of  and  taken  16^.  inaci*  • 
firom  the  Cow  Pa/lure  j  that  the  yearly  value  thereof  was  fixteen 
fliillings  an  acre,  taking  one  acre  with  another ;  that  part  of  the 
paflure  land  was,  in  the  year  1761,  depaflured  by  horfes  necef- 
farily  ufed  in  managing  his  farm  ;  that  the  other  part  thereof 
was  ufed  for  the  purpofe  of  fatting  or  feeding  a  flock  of  cattle  on 
his  own  account,  the  tithe  of  which  he  had  tendered  to  the 
plaintiff;  that  the  other  part  of  the  paflure  land  was,  in  the  year 
1761,  agifled  by  milch  cows  and  calves  which  he  had  upon  his 
faid  farm  as  breeding  flock,  the  produce  of  which  cows  was  ufed  that  the  produce 
and  confumed  in  the  neceffary  maintenance  of  bis  family,  except  of    hU    m.ich 

oowi  wai  con* 
fumed  in  hU  famil/,  except  ibmc  hotter,  which  be  fold  | 

afmall 
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HveiLt  a  fmail  quantity  of  butter  which  he  fold  ;  and  he  infiftedy  that 
J^^^"J^  the  plaintiff  \fas  not  entitled  to  any  tithe  for  the  produce  of  the 
^  V  ^^id  cows,  fave  twopence  halfpenny  for  each  of  thetn  for  a 
«^*  oTxi'i  a  renewal  •,  that  he  had  tendered  to  the  plaintiff,  by  laymg 
cow  in  lieu  of  down  a  grofs  fum  of  three  guineas,  and  requefting  him  to  pay 
tiie  tithes  there,  himfelf  thereout,  what  was  due  for  all  titheable  matters  in  the 
^'»  year  176I9  fave  the  tithe  of  rape  ;  but  that  he  had  refufed  to 

that  he  had  only  accept  of  the  faid  tender.  He  further  faidi  that  feven  horfes^and 
depefluredfeven  four  calves  were  ail  the  unprofitable  cattle  which  he  had  upon 

tthfw  "S  ^X\i  ^^^  ^^^  '°  ^^^  ^^  *7^'  *  ^^*^  ^*^''  P****  ^^  **"  pafture  land 
^v^Q.  '    had  been  agifted  by  feveral  brood  mares  and  barren  mares 

and  had  i^ifted  at  four  fhillings  and  three  (hillings  and  fixpence  a  week, 
fcverai  bt^xA  the  tjthes  whcreof  he  had  alfo  tendered  \  but  that  it  was  re(ufed« 
wee^  *'  ***  *  although  the  fatisfeftion  fo  feverally  tendered  as  aforefaid  for 
that  he  tendered  ^'^^^^  arifing  from  his  pafture  lands  in  the  faid  year  amounted  to 
to  the  value  of  two  fhillings  in  the  pounds  and  the  three  guineas  to  tendered 
ss.in  the  pound}  were  fufficient  for  the  tithe  herbage  of  the  pafture  ground  and 
hu '  t!>o1^  "^^  agiftment  of  the  mares  and  foak  in  the  faid  year.    He  farther 

only  worth  20*!  ^^*^*  ^^^^  '^^  ^^^  ^^^^  ^^^  *^^  ^*^  '^^P^  feveral  fheep,  which  he 

ihore^  and  had  therefrom  feveral  fleeces  of  wool,  the  fall  value 

of  the  tithe  of  which  was  twenty  (hillings  }  and  that  .he  had 

that  he  had  fow-  long  ago  paid  the  plaintiff  the  tithe  thereof.    He  further  faid, 

with  nT*  fcT-  ^^^^  ^^  ^^^  ^**^  "f^^  ^^  ^^^  fowed  nine  acres  of  land  with  rape 

^    ^  *  feed,  and  had  reaped  the  fame  in  the  manner  as'fet  forth  in  the 

bill  \  and  he  fet  forth  the  quantity  he  had  fold,  and  the  value 

of  the  fame ;  and  averred,  that  the  tithe  thereof  was  worth  about 

two  pounds,  two  fhillings,  and  fivepence,  and  no  more.    He 

that  he  knew  denied  that  he  knew,  or  had  ever  heard,  that  there  was  a  cuftom 

«S  "*  ^  ^^  method  of  tithing  rape  feed  upon  the  cloth  whilftin  the  fidd 

where  the  fame  grew ;  and  faid,  that  if  fuch  a  method  of  tithing 
were  introduced  and  allowed,  it  would  occafion  more  expence  to 
the  owner  than  the  value  of  the  tenth  produce  of  the  crop  would 
that  the  ufaal  amount  to.  He  farther  faid,  that  when  the  rape  was  cut  and 
method  was,  to  laid  upon  the  ridges,  and  before  the  fame  was  carried  to  the  cloth 
Sforl  "it  "iJS  ^®  ^  threfhed,  he  fent  for  the  plaintiff's  tithing- man,  and  offered 
canied  to  the  ^^  ^^  ^^^  tenth  ridge  of  the  rape^  and  that  the  odd  numbers 
doth  to  be  (hould  be  divided  in  proportion  between  them  for  the  tithe  of 
'w^*^  5  *^  the  faid  rape  feed  ;  that  the  tithing-man  refufed  the  faid  offer  5 
ferederrmenth  ^^^^  ^^  thereupon  offered  to  pay  him  five  (hillings  an  acre 
ridge }  or  5s.  ^^^  every  acre  of  the  faid  rape,  as  a  fatis(a£tion  for  the  tithe 
an  acre ;  thereof,  provided,  that  in  cafe  he  grew  any  more  rape,  the 

plaintiff  would  accept  five  (hillings  an  acre  for  the  tithe  thereof^ 

that  five  (hillings  an  acre  was  the  ufual  price  paid  in  the  country 

for  the  tithe  of  rape  feed,  and  was  as  much  as  it  was  worth  j^ 

but  that  the  tithing-man  had  alfo  refufed  to  accept  the  faid  offer  | 

or  the  tenth  part  that  he  thereupon  offered  to  let  him  have  a  tenth  part  of  the  faid 

pf  the  feed,  de-  y^pg  feed,  provided  he  would  allow  him  a  tenth  part  of  the 

^f^Jt^u^'.  charges  after  the  reaping  thereof;  but  that  the  plaintiff  infiftcd 

1,1^  .         *^   *  on  having  a  tenth  part  of  the  value  of  the  rape  feed,  without 

allowing 
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allowing  any  charge  at  all.    He  {tirther  faid,  that  about  the       Hvaill 
eighth  of  January  laft  he  paid  to  the  plaintiff's  fervant  for  the         «r«^ 
tithe  hay  in  1761  not  taken  in  kind,  and  did  then  tender  to  the         °^^*«- 
plaiotifi^  three  guineas  ;  that  the  iaid  fum  was  more  than  the  ?!1i^i^?*m*'** 
tenth  of  the  value  of  fuch  rape  feed,  including  the  charges,  iQe  of  the" tithe 
and  at  the  fame  time  deiired  that  he  would  give  the  change  of  the  feed  1 
thereout,  but  that  he  had  refuted  to  accept  the  fame«    He  that  he  had  ten- 
further  faidy  that  he  had  tendered  to  the  plaintiff  three  guineas  dercdthefuUval 
for  the  tithe  herbage  or  agiftment  in  the  faid  year,  and  deiired  ^"^  ^  ^  ^v^- 
Iiim  to  take  out  of  fiich  money  what  was  fo  due  for  fuch  tithe  \  "**"'  ^^* 
and  that  the  faid  fum  was  more  than  fufficient  to  pay  for  all  the 
tithe  herbage  and  agiifanent  then  due  to  him  i  but  that  he 
refiifed  to  accept  of  the  fame.  * 

The  plaintiff  re{4ied  \  the  defendant  rejoined ;  but  no  witnefles 
were  examined  on  either  fidei  and  upon  hearing  counfel; 
and  on  fiill  debate  of  the  matter  ; 

The  Court  ordered  the  bill  to  be  difmiffed  as  to  the  tithe  of  The  bin  difmif. 
wool^  the  fame  appearing  to  haye  been  paid  to  the  faid  plaintiff,  ^'^•*  *®  ^^ 
but  without  cofts ;  and  that  the  deputy  remembrancer  take  an  ^  ^ 
account  of  what  was  due  for  the  tithe  of  the  rape  feed  which  the  J^  Sdn^Tt* 
defendant  had  in  the  year  1761 ;  of  what  was  due  for  the  tithe  account  for  th« 
agiftment  of  all  fuch  barren  and  unprofitable  cattle  as  were  agifted  tithetof  the  npe 
by  him  for  hire  or  otherwife  in  the  faid  year  ;  and  do  tax  the  ^^  ^^  "J*** 
pkuntiff  his  cofts  of  this  fuit^  fo  far  as  it  related  to  the  above  "*^*^ 
matters. 

The  deputy  made  his  report,  dated  the  fixteenth  of  July 
1764  \  and  on  the  twenty- fifth  the  faid  report  was  ratified  and 
confirmed^  and  the  defendant  ordered  to  pay  two  pounds,  three 
fliillings,  fo  reported  due  for  his  tithes,  with  fiibfequent  cofts 
to  be  taxed,  viz.  the  tithe  of  rape  feed,  one  pounds  ten  (hillings  i 
and  for  agiftment  tithe,  thirteen  ihillings. 

Th£  Court  full. 


Stirling  azainft  Burrough.  HiiaiyTmm 

^  4.  Geo.  3, 

Hertfird/bire^  2ift  February  1764. 

npHE  bill  ftated,  that  M.  Roberts^  late  of  the  hamlet  of  The  curate  of 
*  Bavifigdbfit  in  the  parilh  of  HenuJ  Hemffteai^  in  the  county  ^  .  ^.*  «^ 
of  Hertfrrd,  clerk,  deceafed,  did,  by  will  dated  the  fixteenth  of  pl^2%7  h«S 
September  1701,  give  an  annuity  of  ten  pounds  to  be  paid  on  Biw^jiutd,  in 
Micbailmas  in  every  year  to  the  minifter  or  curate  of  a  certsun  B»tfir4fir0i  it 
chapel  of  Bcvingdon,  and  thereby  charged  all  his  eftates,  mort«  «*»*<*  ^  «* 
gages,  and  concerns  at  Shantcck,  in  the  faid  county,  irith  the  JJ!™f  *^'* 
payment  of  the  annuity  ;  that  the  teftator  died  without  altering 
or  revoking  the  fame  ^  that  thereupon  Jane  his  wife,  by  virtue 
of  itich  wUI,  poiSeffed  herfelf  of  Us  real '  and  perfonal  eftate  i 

thai 
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STiit  !NG  that  flic  afterwards  intermarried  witli  Roiert  Craw/or  J ;  tkit  he 
Boiiloccii.  ^^5ng  feifed  tlicrcof,  in  order  to  fecure  the  faid  annuity,  did, 
by  deed  dated  the  twenty-eighth  oiO^cher  1737  inrolled  in  the 
court  of  chancery,  fubjcdt  Morch  Mcad^  fituatc  in  the  pari£h  of 
Bcrkhampjiead  Saint  Afary,  otherwife  Northchurch^  containing 
three  acres,  and  a  clofe  of  arable  land,  containing  foui:  ncrcs,  in 
Frcxmcre^  in  Hemei Hcmpjlead^  and  Great  Mead,in  Bourp  End,  iq 
the  parifh  of  Berkhampjlead  Saint  Mary^  with  the  appurtenances, 
to  the  payment  of  the  faid  annuity,  and  conveyed  the  fame 
to  the  defendants  jF.  King  and  others,  their  heirs,  &c.  in  truft  to 
pay  the  fame  5  x\\zt  Robert  Crawford  dit:d  in  the  year  m^g^ 
having  made  his  will,  and  devifed  his  real  eftate,  charged  with 
. .-..  •  the  payment  of  the  faid  annuity,  to  Sarah  his  wife  i  that  flic 

had  iince  intermarried  with  the  defendant  Burrough  ;  that  in 
February  1760  the  plaintlflP  was  duly  nominated  and  appointed 
<curate  of  the  faid  chapel  of  Boviti^don^  and  thereby  become 
entitled  to  the  faid  annuity  ^from  Michaelmas  1759*  ^^^d  had 
accordingly  received  of  the  faid  defendant  in  Offober  1760 
the  fame  ;  that  2l\.,  Michael  mas  1^6%  there  remained  due  twenty 
pounds,  for  thepayment  of  which  the  plaintiff  had  often  applied 
to  the  faid  Burroughs  who  had  refufcd  the  fame.The  bill  therefore 
prayedjthat  the  defendant  uBwrrowgA and  his  wife  might  be  decreed 
to  pay  the  plaintiff  the  faid  fum  of  twenty  pounds  fo  due  to  him 
as  aforefaid  ;  or  that  the  defendants  thetruftces  In  the  faid  deed 
might  be  decreed  to  aft  in  execution  of  the  trufts  repofed  in 
them,  and  raife  and  pay  the  plaintiff  the  arrears  and  growing 
payments  of  the  faid  annuity  as  the  fame  fliould  become  due 
during  fuch  time  as  the  plaintiff  fhould  cohtiaue  curate  of  th^ 
faid  chapel. 

The  defendant  Burrough  and  his  wife  admitted  the  fafts  9s 
ftated  in  the  bill  j  but  iubmitted  to  the  Court,  that  ais  the 
plaintiff  did  not  refide  in  the  hamlet  oi  Bovingdon^  and  had  not 
performed  the  office  of  curate  there,  but  had  neglefted  the  fame, 
he  was  not  entitled  to  the  faid  annuity. 

The  defendants  the  truftees  put  in  the  like  anfwer,  and  fub* 
mitted  to  the  judgn>ent  of  the  court  whether  the  plaintiff  was 
entitled  to  the  fame  having  not  afted  in  the  faid  truft. 

The  caufe  came  on  to  be  heard  upon  the  bill  and  anfwer  ; 
and  upon  hearing  counfcl  ;  and  reading  an  indenture,  dated 
the  twenty.eighth  of  OBober  1737,  ilgned  by  2?.  Craivfofd  and 
others  ;  and  alfo  the  anfwer  \ 

The  Court  ordered,  adjudgec^,  and  decreed,  that  the  de- 
fendant Burrough  do  forthwith  pay  the  lum  of  twenty  pounds  to 
the  plaintiff,  curate  of  the  faid  chapel  o{ Bovingdony  for  two  years 
arrears  of  the  faid  antiuity  in  the  pleadings  particularly  memionedy 
due.  and  ending  on  Michaelmas  Day  1762  ;  and  that  the  de« 
fendants  the  truftees  do  for  the  future  demand  and  receive  the 

faid 
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iaid  annuity  of  ten  pounds  from  thefald  defendant  R.  Burroughs  Stipliwc 
as   it  (hall  become  due,  and  pay  over  the  fame  to  the  plaintiff        *^*''^ 

fo  long  as  he  (hall  continue  curate  of  the  faid  chapel ;  each  "»*o"«"- 
party  to  ftand  and  abide  by  his  own  cofts  of  this  fuit. 

The  Court  tuLu 


RooKE,  Widow,  againJToLLVUTT.  "'^"^gJo^'"**  ' 

J^nt,   23^  February  1764. 

THE  bill  ftatcd,  that  the  dean  and  chapter  of  the  cathedral  The  owiw  of 
and  mctropolitical  church  of  Cbnjl,  in  the  city  of  Canter^  J!j*  ^w*«.f 
turjy  were  owners  and  reflors  of  the  appropriate  redlory,  and  in\}ic  manw  of 
alfo  patrons  of  the  vicarage  of  the  parifli  of  Saint  Paul^  near  Banonj   is  not 
and  without  the  walls  of  the  faid  city  ;  that  the  tithes  of  the  «mWc<i  «o  «ny 
faid  parilh  of  Saint   Paul,  divided   into   two  portions,  called  ^j^'^'^.^^^^''^'^ 
tkfTyibery  of  Saint  Lawrence  (becaufe  the  fame,  with  feveral  the  parifli  of  5/! 
tithes   in  other  parifhes,  formerly  belonged  to  the   diflblved  p^/,  near  the 
hofpital  of  Saint  Lawrence)  did,  and  for  feveral  years  had  be-  wa'U  of  Ca»/«r. 
longed  to  the  plaintiff;  that  the  plaintiff  for  twelve  years  then  ^**^* 
paft  had  been  feifed  in  her  demefne  as  offeejimphy  or  otherwife 
trell  entitled  to,  and  had  been  owner  of  all  the  tithes,  both  great 
and  fmall,  predial,  perfonal,  and  mixed,  and  of  what  nature  and 
kind  foever,  yearly  ariflng  within  the  faid  Tithery  of   Saint 
Lawrence,  and  during  fuch  time  was  entitled  to^  and  ought  to 
have  enjoyed  and  received  all  and  every  the  tithes  aforefaid 
which  had  arifen  within  the  faid  parifli  and  tithery,  and  to  all 
fum  and  fums  of  money  which  of  common  right,  or  by  any 
cuftoms  within  the  fame,  had  been  paid,  or  which  were  payable 
in  lieu  thereof ;  that  the  inhabitants  of  any  mefluages,  houfes, 
or  buildings  within  the  faid  parifli  and  tithery  had  of  right  been 
always  ufed  and  accuftomcd  to  pay  yearly  to  the  owners  for  the 
time  being  of  the  faid  tithery,  their  farmers  or  leffees,  the  fum 
of  two  fliillings  for  every  twenty  fliillings  rent  of  the  faid  houfes, 
meffuages,or  buildings  \  that  the  defendants  had  been  feverally, 
during  the  faid  time,  inhabitants  of  divers  meffuages  therein, 
and  had  alfo  held  and  occupied  divers  lands,  gardens,  yards,  and 
orchards,  and  had  growing  or  ariflng  from  thence  hops,  onions, 
carrots,ti]mips,  cabbages,beans3peafe,cherries,rafpberries,plumbs, 
apples,  pear$,goofeberries,  currants,  pigs, poultry, and  other  tithe- 
able  matters,  for  all  or  any  of  which  the  faid  defendants,  or 
^ny  of  them,  had  not  fet  out  any  thhe  in  kind,  or  made  the  plain* 
tiffany  fatisfaAion  whatfoever  ;  that  the  defendant  Airfon^  as  vi- 
car of  the  faid  parifli,  had  fet  up  a  right  to  the  tithes  and  cuflom- 
ary  payments  now  claimed  by  the  plaintiff;  and  inflflcd,  that  the 
late  vicar  thereof  had  received  the  fame  ;  but  the  plaintiff  in« 
fifted,  that  if  he  had  received  them,  he  had  never  received  them 
in  his  own  right,  but  merely  by  the  permiflion  of  Sir  G,  Rooke^ 

to 
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So-KE        /Sec.  for  aod  in  refpeA  of  ^hicfa  the  plaintiff  deniandird  titlie 

«I'»''J^         v^erc  not  part  of  the  lands  mentioned  in  the  faid  certificate  and 

oiituTT.    y^jy^Q^^j  ^g  ^•jtjjju  jjje  limits  and  extent  of /Ar  ^iiheryof  Sattii 

Lawrence.   They  admitted,  that  the  plaintiff  had  formerly  infti- 
tuted  a  fuit  in  this  court,  as  in  the  bill  is  mentiohedy  for  the  tithe 
of  fomc  field  land  ;  but  infixed,  that  it  did  not  any  ways  concern 
the  tithes  of  dwelling  houfes,  buildings,  or  gardens  in  the  faid 
parifh  ^  neither  was  the  fame  ever  in  queftion  in  the  faid  fuit. 
They  faid,  that  the  terrier  mentioned  in  the  bill  did  not  in  the 
leall  prejudice  or  effcft  the  defendant  Airfon*s  title  to  the  tithes 
of  dwelling  houfes,  &c.  in  the  faid  parifh,  the  fame  not  being  in 
queftlon  at  the  time  the  faid  terrier  was  made  ;  and  he  fub* 
mlrted  how  far  the  fame  was  concluGve  ;  biit  infif^ed,  that  la 
cafe  the  fame  fhould  be  fo  confldered,  it  could  be  only  conclu* 
^viQ  between  the  plaintiff*,  as  owner  of  the  faid  tithcry,  and  the 
dean  and  chapter,  as  reftors  of  the  pariHi.     They  further  faid, 
that  they  knew  not  that  the  dwelHng  hoofes,  &c.  in  the  occu- 
pation of  the  other  defendants,  for  which  the  plaintiff  demanded 
tithes,  were  within  the  manor  of  Barton ;  but  infifted,  that   if 
they  were  holden  of  the  faid  manor,  they  were  not  within 
the  Titbery  (f  Saint  Laturertce ;  and  that  they  had  been  informed, 
that  all  tithes  and  cuflomary  payments  in  lieu  thereof,  for  or  in 
rcfpeft  of  all  dwelling   houfes,  &c.  not  within   the  Tithery  of 
Saint  Lawretice,  had  been  conftantly  paid  to  the  vicars  of  cUc 
faid  pariih. 

The  defendant  ToUpuit  and  others  liy  their  further  anfwer 
fpokeas  to  the  portions  of  tithes  as  above  mentioned  \  and  faid, 
that  they  had  always  confidered  the  tithes  concerning  the  houfes, 
&c.  to  be  vicarial  tithes,  and  had  refufed  to  pay  the  fame  to  the 
plaintiff.  They  alfo  admitted,  that  the  dean  and  chapter  were 
owners,  as  redlors  of  the  appropriated  reftory  of  the  parifli  of 
Saint  Paul  and  patrons  of  the  vicarage  ;  and  faid,  that  they 
believed  that  there  was  an  ancient  cuicom  immemorially  ufed 
and  obferved  within  the  parifh,  or  fomc  part  thereof,  for  the 
payment  of  two  (hillings  in  the  pound,  according  to  the  refpedive 
rents  of  the  houfes,  &c.  in  lieu  of  tithe  and  all  other  cuflomary 
payments  for  the  fame  ;  but  denied  that  they  had  ever  paid  or 
accounted  to  the  plaintiff  for  the  tithes  of  the  houfes,  &c.  they 
occupied  in  the  faid  parifh^  becaufe  the  fame  did  not  lie  within 
the  faid  tithery. 

The  defendant  Tollputi  and  fome  others  faid,  that  they  had, 
for  many  years,  paid  O,  Evans^  formerly  vicar  of  Saint  PauPs^ 
tithes,  and  cuftomary  payments  in  lieu  thereof,  for  houfes, 
SiC.  by  them  occupied  \  and  that  he  had  received  the  fame  in 
his  own  right,  and  not  as  a  gratuity  from  &r  G.  Roohj  as  ftatcd 
in  the  biU. 

AU 
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AiT.tbe  defendants  faid,  that  they  .had  conftantlj;  paid  the . 
TlttiiP^ithc  faid  pariQi  two .^l^ings  in  tbe  tx^tind,  ajccording- 
^MTefpcftive  rents  of  the  houres,  baildhig^s,  and  gardens.  - 

The  defendant  Talfyfi  and  otjlers  admitted^  that  they  had 
paid  fmall  tithes,  and  particiilarly'the  tithe  of  hops  growing  on 
lands  withm  the  faid  tithcry  and  parifh  ;  and  that -the^  tften 
paid  the  fame  to  the|A|intiffl  'TUey  faid,  that  they  couf3  not 
fct  forth  whether  the  meifuages,  &c.  were  l^ate  and  lying 
vfithin  the  manor  of  Barton^  they  Mtl^  Grangers  to  <Ii^  boun* 
daries  thereof ;  but  that  no  quit  r^t  ted  ever  been  demanded  x 
of  them  as  due  to  the  lord  of  the  manor '$  aadihatjthey  believed^ 
they  did  not  lie  withiA  the  faid  titho:^  :  mft^^^* defendant 
y«&r»  admitted,  that  they  ha|i  paid' t^uit  rents  to  the  lord  of  the 
manor  of  Bartw  for  their  Iioines,  &c.  and  alfo  tithes  for  the 
iame  to  the  vicar  of  Saint  Paz//,  and  to  no  other  pierfon. 

The  other  defe^dlants  fpoke  to  the  fame  purport^  as  alfo  to  the 
cuftomary  payment  of  two  ihillingsin  the  ];y)und  \  and  faid,  that 
r  they  had  never  paid  to  the  plaintiflF«^n  j[  gf.eat  or  nnall  tithes,  or 
Idiy  compofition  Ar  their  houfes,  &c. 

The  dean  and  Wdpter  admitted,  thattiiey  were  owners,  as 
i  .      rcAors^  of  the  appr^prMlfcd  reAory  of  the  faid  parifli,  and  alfo 
K^     patrons  of  the  laid  vicarage  ;  andinfified  on  the  division  of  the 
|V     faid  tithes  intothre^  parts ;  that  the  third  and  la^  portion  was 
antrienily  and  of  right  the  property  of  the  vicar  of  tlie  faid  pa- 
rilh  \  and  th^t  the  faid  vicarage  ox:  the  yical*  thereof  was  anciently 
endowed  vf\\h  the  faic^^durd  portiqn.of  tithes.    They  faid,  that 
they  had  fearched,  but'  could  not  find  the  original  donation  or. 
endownnent  of  the  faid  vicarage  ;  but  believed,  thatfuch  portion 
of  tithes,  as  likewife  the  portion  belonging  to. the  plaintiff,  were 
originally  derived  frOm  and  taken  out  of  the  redlory  of  tti^efaid 
k        parifli ;  and  that  the  vicar's  faid  portion  Was  not  taken  out  of 
the  tithes  of  Saint  Lawrencfy  the  faid  tith^fy  being  fct  «part  for 
the  maintenance  of  the  poor  of  the  hofpltal  of  Saint  Laiorence  \ 
and  they  infiftedy  that  it  did  not  appear  by  the  terrier  that  the 
tithes  or  cuftomary  payments  for  houfes,  &c.  were  part  of 
the  Tithery  of  Saint  Lawrence,  the  fame  extending  only  to  the 
f         tithes  of  lands  lying  within  or  being  part  of  tfie  faid  tithery  ;  and 
that  all  the  tithes  which  conftituted  the  faid  portion  belonging 
ggpjhem,  and  the  feveral  places  from  whence  they  arofe,  were 
^Mplkniarly  fet  forth  in  the  Aid  terrier  :  and  they  jpoke  of  O. 
£vanf,  the  former  vicar,  receiving  the  faid  tithes  in  his  own 
rights  and  not  as  a  gratuity  ^'and  alfo  as  to*  the  payment  of 
ij^   two  fliillings  in  the  pound  in  the  faid  pariih,  and  not  in  the 
l^'^ial^  tithery,  for  aikf  in  lieu  of  tithes  and  all  other  cudomary  pay- 
J^^  ments  for  the  fame,'to  the  vicar.    They  admitted^  that  they  had  ' 
Hfi^  in  thar  cuftod^^ie  aforefaid  terrier. 
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DECREES  I}<  TITflE  CAUSES 

•     » 

.  The  phjDtiff repUedf;  the  dqfendapts  rejojQod ;  and  wU^d^ 
^""^^'jf*^.   were   examined*  on ^SbfltriT'ftJes  J  and  upon  hearing  coui'" 
^nd|rc3dmg  ^n  hiftrumcnt;,  dated  1078,  purporting  to  be 


A* 


«■  • 


Ir 


fndentj||d  x)f  all  the.^ithes  and  portion  of  the  tithes  with^Khe 
pari(b  ht.  Saint  Patd^  near  tj|j^  ci^  of  Cantirbury^  belonging  to 


th^rcclory  of  the  bid  pariHi,  not  bfeing  part  of  the  manor  <^ 
M^Q^  of  the  tithes  of  5^f  La^urince  Parfinage  \  the  exem* 
plificatlonof  an  inqnintionToated  tke*ti^enty-fccond  of  June^ 
ki  the  feyenteeuth  year  of  ^ueen  £Iizabetb,  relating  to  the  tenths 


^.  ^  ■   *^  of  July^  in  the  fcventce&h  J^car  of  yames  the  Ttrfii  to  J*  Buck 

ffJi  '•:*•  ^^  and  others,^  th|^£nd  Hofpiial  of  Saint  Lawrence^  in  the  panili 
tJ       -a'*'  f^  Sfli/i/ P5wiWK  all  tl\e  tithes  thereto  belonging ;  the  proofo 

i?"   •*"      -ab  '    '  *'^-^  plaintiq||f  .and  hearing  ^  defendant's  ebunfel ;  and 

w^    -1^    JP  I  '^     reading  q^^  tfa^  behalf  a  copy,  of  the  certi6cate  mentioned  io 
'^V*-*  the  ^j^fa^  mtR^  and  returhed  by  THrtue  of  a  commiffion  ifiued 

'irL%jL  ^  under^HE  q|WAT  S£AL  of  £ifGX.ANi>«  '^tod  tl«^  fourteenth  of 

^^flL-pl^  7  Fehmary^  in  tlue  tUrtj^feyenth  year  ni  Hinfy  the  Eighth  \  and 

^^^jL  I'everal  other' pi^pofs  for  t^  d^fci^d^nts ; '  and  on  full  de^^ 

*  '  ^r..    tate  ;  i*      —     '  ^^«- 
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Th£  Court  order^  ^i^RSt  at  law'up<»  tlfi^f^nowing  iflTue, 

Whether  the  plaintiff,  as  owner  of  ^g^r  whWy  of  SaJnt,  L^fujt^ 

rencCf  in  the  parifh  of  Saint  Paul,  is  entitjqd  tp  s\  cuftpinarj  • 

annual  payment  of  two  Shillings  for  every  twenty  jQ\ilUng$.  re,ot 

*'  by  the  j/f^f  for  the  homes,  mefl^age$,  and  bi^ildings  ^n  the 

<<  ^d  parii^'of  Saint  Paul,  m  the  occupation  of  the  d^fei^dani 

**  j*Xolputt  and  others,  Or  tnj  and  whith  of  tfijtyn  ?>  to  b^  tried 

by  a  ipecial  jury  ;  tl\e  judge  to  indorfe'ion  the /w/?r4^any  fpec^ 

Mp*  -'matter  ;  the  defendants  to  admit  the  plaintiff  entitled  to  the 

tithes  belonging  to  tli^e  late  diflblved  hofpital  of  Saint  Lawuncc^ 
,.    coi^xnonly  called  the  Tithe) y  of  Saint  Lavtrence  j.  the  plaintiff  to 
m       adtiitf  the  defendant  J.  Airfojn^  clerk>  to  be  viQar,  and  the  dean 
li  and  clupter  to  be  rectors  of  the  appropriated  redory  of  Saint 

'^'  ife       Patd/Hud  patrons  of  tl^c  vicarage  ;    aU  bpofes^  papersj^  and 
^'      writings  to  be  produced  ;  and  the  con&deration  of  co{i$,  and  far- 
ther direAions  to  be  refcrved  dil  ffftci:  the  trial  fiiall  b^  had. 

A  trial  was  acccnrdingly  had,  and  a  yitrd\&  was^  gives  on 
full  evidence  for  the  defendants  the  dean  and  ch^qpMr  and  the. 
vicar.  * 

The-  CoguT  therefore^    oi\  the  fifth   of  December  vifjm 
ordered  \\xi  bill  to.  be  drCmjiJIed  with  coi^  boxh  at  la^  ^4^^ 
this  court.  /.  .    *  * 
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RooKE,  Widow,  a^ainft  Hamond. 

Sant^  24th  FeWuary  1764* 

'T^Ilfi  bill  ftated,  thjtt  the  i^aiatitf,  for  twelve  years  paft, 
^  had'1)een  fcifed  rod  pofMScJ  of|  itt  fee  fimple,  a  portion 
of  the  tithes  of 'iirft  titheable  m'attefs  and  things  ariiing  within 
a  certain  tithing  in  the  pari(h  of  Saint  Paul.,  near  and  without 
the  walls  of  the  ciiy  of  CnnUflHir^^  called  by  :lhe  name  of 
9hi  ^Hfiery^Saiht  Lav;rence^  fbrmeMLDart  of  the  poileHions  of, 
find  belonging  to  the  diflblved  ho^BMH-Aifi^  Lawrence^  in  the 
laidparifli  %  thac  the  defendants,^y  ^^^w6lZ5  ^^^^  ^^^  hc)4. 
and  occupied  in  the  faid  parifh.  within  fiSe  plaintifi^s .  tithery. 
arable,  meadow,  pafture,  and  wood  land)  and  had  raifed  ana 
received  firom  the  faid  lands  corn,,  grs^in,  wood,  hay,  hops,  flax^ 
fainfoix)^  trefoil,  clover,  and  other  feeds  \  that  they  had  aifig^ept 
thereon  colts,  calves,  lambs,  pigs,  eggs,  chickens,  ducks,  ^'rkies^ 
and  other  poultry,  honey,  wa:K|<fiQions,  carrots,  turnips,  parfnips^ 
and  other  roots,  beans,  peafe,  a^lesjpears,  cherries,  goofeberriesi 
currants,  and  other  fruit,  herbs^  and  garden  (luff;  that  they  had 
alfe  fed  and  depaftured  upon  the  faid  lands,  and  taken  in  by  wa|^ 
of  agiftmetit,  great  quantitirs  of  horfes,  mares,  oplts,  cows,  calves^ 
Ifcsers,  runts,  bullocks,  and  other  barren  aiid  unprofitable  cattle ; 
and  that  they  alfo  had  had  great  quantities  of  wool,*  and  divn^rs 
ether  tttheable  matters  and  things,  for  all  or  any  of  which  the 
defendants  had  never  fet  out  the  tithe,  or  made  the  plaintiff 
any  fatisfaAion.  ^  The  bill  further  ftated,  that  the  fcveral  parcels 
of  land  fo  occupied  by  them  .lay  i^  the  parifh  of  Saint  Paul^ 
within  ti^  Tithery  of  Saint  Lawrence ;  that  no  part  thereof  was 
tkhc  free ;  that  Ac  faid  tithery  appeared,  by  an  ancient 
terrier  in  1678,  to  be  in  the  faid  parifh  j, •that  the  tithes  of 
the  refidue  of  the  lands  in  the  faid  p^fifh,  which  were  parcel^ 
of  and  belonging  to  the  manor  of  Barton^  belonged  to  ihi 
Titifery  cf  Saint  Lawrence  5  that  the  lands  occupied'  -by  the 
defendants  were  not  any  part  of  the  lands  mentioned  in  tlxe  faid 
terrier}  and  diat  therefoce  they  belonged  to  ^e  manor  of 
Barton^  and  the  tithe  thMdir  belonged  to  the  owner  of  the 
Tiiiery  of  Saint  J^wrence  \  ttbat  the  defendant  Hamond  the  elder 
had  been,  for  fome  years  paft,  tenant  of  the  faid  tithery ;  and 
^that  during  the  time  he  occupied  the  fame,' he  had  taken  the 
tithe  in  kind,  or  received  fome  fatisfaftion  in  lieu  of  the  tithes 
of  the  lands  now  occnined  by  him  and  his  fon  ;  but  that,  nor- 
withftanding  which  they  had  refufed  to  account  with  the  pidhitiff 
for  any  the  titheable  matters  and  things  aforeiMl,orto  make  her 
any  fatisfa&ion  for  the  fame.  The  bill  ther<^re  prayed,  that 
:  defendants  might  be  decreed  to  account  for  and  pay  to  the 
intiff  the  value  of  the  tithes  of  the  faid  titheable  matters  and 
ings  during  the  faid  time,  Michaelmas  1760;  and  that  the 
^ntifs  right  U^  Al6  tithes  of  jhe  faid  lands  in  the  refpe£live 
*    ^  ^.'^    '       JBi  G  a  ^.    occupations 
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Rr^xt        occupations  of  the  faid  defendants,   as  l^Ing  witliin  the  faid 
%  T"'"^         plaintiff's  tithcrvi  might  be  e(labli(bed. 

The  defendants  admitted,!^  that  the  plaintiff  was  entitled  to 

the  tithe  of  all  corn,  grain,  and;  all  other  titheable  matters  what* 

J  ^         foever  arifing  vr'i^ug^  the  Titiery  of  Sai^Lawre^ce^  ox  to  foxrc 

recompence  in  lieff^fegpof. 

The  defendant  Hi^ond  the  elder  faid,  that  'about  the  year 

1733'  he  purcBafed  feveral  panels  of  land  lying  in  the  parifii  of 

Saint  Paut\  tnat  he  occupied  tlie  fame  till  July^^^^  ;  and  that 

iihce  that  time  the  de^hdant  his  fon  had  been  in  pofieffion 

3|!S^  thereof.  • 

The  faid  defendant  infifled^  tjjat  neither  the  faid  lands  nor  any 

^  ^  part  thereof  did  lie  within  the  plaintiffs  37/i^;7  of  Smnt  LatV'^ 

"^  *^**'  rences  or  the  titheable  places  .thereof  j  and  that  they  were  tithe 

.  free,  and  abfolutely  difcharged  from  the  payments  of  any  tithes 
whatfoever  :  and  he  fet  forth  what  titheable  matters  he  haJ 
had  :    and  the  father  admiU4l^d|  .that  he    had  held   the   faid 
^■j  tithcry  of  the  plaintiff  for  fome  time. 

^^W  >  The  plaintiff  replied  ;  the  defendants  rejoined}  and  witocfle3 

\  .      '   were  examined    on   both  fides  ;   and  upon  hearing  counlel  % 

m  ■  and  the  defendant's  counfel  obje£bing,  that  the  dean  and  chapter 

,  ''*  oVCanterbrjryy  as  owners  and  reftors  of  the  appropriated  re^Jlory, 

and  y.  Airjon^  cleric,  asf  vicar  of  the  pariih  of  Saint  Paulj  were 

'    not  parties  to  this  fuit,  the  plaintiff  claiming  only  a  portion  of 

4  ,     tithes  within  the  faid  parifli';  and  the  plaintiff's  counfel  waiving  - 

^  "       that  part  of  the  prayer  of  the  bill  yv'ith  regard^  to  the  effablifh-- 

<^  ment  of  the  plaintilFs  right  to  the  faid  portion  of  tithes  within 

^  the  pariQi  ;  the  Court  over-ruled  the  obfcdlion  \  and  on  full 

debate  of  the  matter  i     . 

k 

^     The  Court  ordered  H  trinl  at  law  upon  the  following  iilue^ 
'.  .  «<  Whether  ihc  lands  particularly  mentioned  and  fet  forth  in  the 

«  plea.dings  of  this  cauffc,  in  the  occupation  of  the  defendants, 
«  lie  within  the  Tifhery  of  Saint  Lawrence^  in  the  parifli  of  Saint 
«<  Paul^  without'  the  walls  of  the  citv^f  Canterbury,^  in  the  county 
<*  of  kent  V*  to  be  tried  by  a  fpollaj  jury. 

I  The  caufe  now  came  on,  on  the  twenty-fixth  of  November 

1764,  upon  the  equity  rcfernjid  \  when  the  defendant's  counfel 
informing  the  Court,  that  the  iffue  directed  by  the  faid  decree 
came  on  to  trial,  and  that  a  verd icl  was  given  by  the  jury^  on  full 
evidl^nce,  in  favour  of  the  defendants, 

The  CpuHT  cfdcred  the  bill  to  be  diffmiffed  with  cofts'  both 
at  law  and  in  tl;S  court» 
^    •  The  Court  full. 
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TuTHiLL  azainll  Day.  HiiinTTttM 

Sotnerfetjbirey  24/A  February  1 764. 

'TPHEbill  ftated,  that  the  plaintiff,  in  fcjfe'ycar  1734*  was  duly  The   Ylcar    of 
-*     inftituted  and  inducted  ihto  the  vicarage  of  the  parifli  and  ?»»»/'«•  ^j^/i     >4f 
pariih  church  of  Compton  Bijhopy  in  the  county  of  Smerfet-,  and  iwrfr  cS 
that  he   thereby,  or    by  immemorial  cuflom  or  prcfcnption,  «^d^iniieuof  .< 

became  and  was  entitled  to  the  following  tithes  and  cuftomary  the    tijict    ot 
payments,  viz,  to  tithes  in  kind  of  all  wool,  and  apples  gathered  |"*''f>      calyet,       »  :  , 
from  gardens  or  orchards  in  the  parifh  j  to  two  (hillings  for  ^^'    »r*^*S 
every  milch  cow,  and  to  one  fhilling  and  fixpence  for  every  grounds,  after, 
mikh  heifer,  in  lieu  of  tithe  milk,  under  the  .denomination  of  giafi,  and£<i/«r 
£ow  lukitc  ;  to  fix  fhillings  and  eightpenco  for  every  calf  fallen  offcring«,»ndih«  - 
Within  the  parifh  from  fix  10  ten  j  to  two  (hillings  and  fixpence  ^'^|j"  ^^^^'^ 
for  every  lamb  yeaned  from  (?x  to  ten  ;  to  the  tithe  in  kind  of  ^ind. 
pigs   farrowed,  viz*  one  where  there  are   from  fix   to   ten ; 
to  twopence  for  every  colt  fallen  therein  ;  to  fixpence  for  every 
acre  of  grazing  ground  in  the  parifh  fed  or  depaflured  with  dry, 
pigpen,  or  unprofitable  cattle  ;   to  fourpence  for  etrery  acre  of 
VPr-grafs  ;  tp  twopence  yearly  for  every  inhabitant  in  the  faid  * 

parifh,  for  him  and  herfelf,  and  for  each  perfon  of  the  family, 
whether  phild  or  fervant,  capable  of  receiving  the  holy  commu- 
nion ;  and  to  divers  other  vicarial  tithes  in  the  faid  pariih  \ 
that  all  the  faid  tithes  and  cuftomary  dues  had,  for  time  im-  ^ 

lAemorial,  been  paid  and  payable  to  the  plaintiff's  predecefTors^  ' 

vicars  thereof,  and  ought  to  have  been  paid  to  him  as  vicar ; 
that  from    1752  the  defendant   had   occupied  and  apofTefTed  *   • 
divers  farms  and  lands  within  the  pariCb,  confifling  of  meadow, 
pafhire,  orchard,  and  other  grounds  ;  that  he  had  kept  a  large* 
dj^iry  ;  that  he  had  (heep,  from  which  he  yeaned  lambs ;  tha^.he  , 
had  (horn  great  qualities  of  wool  \  that  he  had  alfo  had  a 
quantity  of  apples,  and  divers  other  titheable  matters  and  things, 

..ij^e  tithes  of  all  which  were  due  to  the  plaintlfiT  as  v^car  \  but 
which  he  had  refufed  to  pay. 

The  defendant  admitted,  that  the  pbintiff  was  vicar  of  the  The  defendant 
ptftfh,  and  entitled  to  thhes  in   kind  for.  apples  and  wool;  ^rfmiu,  that  the  .^: 

to  two  ibiUings  ycariy  for  every  milch  comr,  and  one  (hilling  and  ]?!f  '*  T^^ 

/*      c      ^   ^    *    *-r       •     !•  r    •  1-         -11-      a.     i«      n.«»f  to  the  tithes  of 

fiaipeBce  for  every  heifier,m  lieu  of  tithe  milkj  to  fix  IhiUings  ippiet  and  wool 
and  eightpencc  for  every  calf  from  ixx  to  ten  $  to  two  (hillings  miUnd ;  and  10 
and  fixpence  for  every  laxtib  from  fix  to  ten ;  to  the  tithe  in  kind  theM«4^/inlie« 
of  pigs  fiirrowed  from  fix  to  ten  %  for  every  colt  fallen,  ^^^\  ^^IT'  "^ 
twopence  ;  and  to  fixpence  for  every  acre  of  land  f(id  with  dry,  ^^  *'*^rat;n!r 
barren,  or  unprofitable  cattle  ;  but  he  infifted,  that  the  fame  was  gnwnd  ;  but 
paid  by  the  ottt^wellers^niy  from  whom  the  vicar  had  no  cow  (ayt»thatcheyaie 
vrhitef  And  not  by  parifhioners  from  whom  he  had  cow  white*  l»y*fc*«only  by 
He  flafoinfifted,  that  the  plaintifi='  was  paid  by  the  out-dweller,  ^*  ^^'^*'' » 
but  not  \iff  the  pari(hioner,  fourpence  yearly  for  every  acre  of 
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Tyrniti.      aftcr-grafs  in  the  faid  parifti,  nothing  being  due  tohimbjr  the 

^^fi         pariihioner  for  fuch  grazine  ground  or  aftcr-grafs*     He  denied 

d    •  ^^  that  the  plaintiff  was  entitled  tq  any  oblations  in  the  parifh, 

J|k   is^cmltiedtoany  <^^  ^^S*  ^^  ^***  ^^^^  demanded  any  of  him  j  and  faid,  that  he 

.^^    f^^offerinss;  did  not  know  what  tiSSfi^  titheable  matters  the  plaintiff  was 

''^d^'^ys*  that  he  is  entitled  to  therein.    I^farther  ^,  that  the  parifli  of  C(7»y>/fl» 

^^Uflee    of    t^o  j^ip^  ^as  a  reftoryitti|Bropriate  with  a  vicarage  \  and  that  he 

5ic*par.fli"        ^^*^  ^''  "^^oy  years  pad,  and  ^rom  1 752,  occupied  the  parfonage 

*<^      ;  .  .         *        and  great  tithes  of  the  faid  parifti,  as  tenant  to  the  leffce  thereof^ 

^^  '!  from'the  dean  and  chapter  of  Wdls  \  that  the  glebe  thereof, 

bcfides  arable  land,  confil^ed  of  a  dwelling-houfe,  an  oichardy 
'  and  about,  fixty  acres  of  pafture  ground,  whereon  he  admitted 
and.fttting  forth  x)\7X  he  had  kept  a  djiry^  that  for  feveral  years  paft  he  had  held 
ftatcs'tnd  tithe '  ^^  ^^^^^  *^  Bourton,  ii  the  faid  pariQi,  where  he  always  refided  | 
maitm,      ^^^^  ^^c  faid  eftate  cbnfifted,  excliifive  of  arafble  of  about  twenty-n 
three  acres  of  pafture  land ;  but  that  He  never  kept  ^  dairy  there> 
the  fame  being  almoft  wholly  ufed  by  him  forhls  oxen  ihd  young 
r-ftpck  ;  that  ttj^e  plaintiff  had  always  received  of  him  the  tithe  - 

'  apples  of  his  oi'chard  •,  that  he  had  within  the  faid  pari(h  and  ■ 

titheable  places  thereof  feveral  ftieep  and  lambs  \  but  that  he  al*  ^ 


^ 

?* 


^ 


e^* 
wayspaldfor  winteringtheewesin  other  pariflies  where  thelaij^B 
generally  fell  :  and  he  fet  forth  the  quantityof  wool,  the  numW^ 
'  t  .  of  cows,   heifers,   calves,   mares,  and  colts  ;  and  faid,  that  he 

had  not  had,  within  the  faid  time,  any  unprofitable  cattle^  ^ 
except  heifers  tiH' they  came  to  the  pail,  or  ftccrs  till  they  came  ' 
*  to  the  plough,  which  were  not  to  be  deemed  unprofitable  inj^ 

vr!^^'^  be*  *^^  ^^^^^  ^^"^"g  f^^'^  ^  P^g^«  afteri^rafs,  and  Ea/ier  dues,  he'*  ^ 
twecn  him  and  ^^^  had,- he  denied  th^t  the  plaiu|i^.had  ever  applied  to  him, 
the  vicar,  that  for  payment  of  any  fmall  tithes  Ironi  the  faid  impropriate 
neither  of  them ,  ^cftorv,  por  did  the  defendant  ever  apply  to  him  for  any  great 
lotu^r?^"  tithes  from  the  faid  vicjarage,  it  having  been  always,  under  flood 
*      "      TW^^       between  them,  that  neither  party  i^s  to  pay  any  fuch  tithe,  hut 

to  be  confidered  as  difcharged  tKc'refroro, except  that  about  ten 
years  ago  upon  the  plaiptiff  fijying,  that  he  ought  to  pay  fome 
confideratSon  for  the  depalluring  his  ftieep  upon  Miudip  HUff 
and  lands  (no  part  of  the  faid  re^ory),  he  agreed  t,6  pay  i^fa  Hve 
ftiillings  a-year  in  facisfa£tion  for  all  tithe  wocQ,.  which  he  agreed 
ta accept,  and  had  never  demanded  anymore  efhimon  tli|i(.a€«> 
county,  and- that  the  plaintiff  being  iiidehted  to  him,  b&.wat 
ready  and  willing  t»  account  with  hLsi  fox  the  fame.  He  denifffii, 
that  he  bad  ever  driven  any  of  his  cqws>  flieep,  or  heifers,  .01;.. 
concealed  the  fame  .vnth.  iatenk  to  defraud  the  pladntiff  of  .• 
•*"  his  tithes  $  or  that  he  bad;  ever  refufed  to  pay  or  fatisfy  ym. 

what  he  was  juftiy  entitled  to  ^  or  that  he  had  ever  fi|bfiiaiQed 
the  fame  ;  and  he  fiMd,.  that  he  believed,  that  no  oblamoos  were. 
di>e  or  payable  to  the  vitair  b^*  the  cnfidm.  of  the  faid  parifli 
or  othcrwife,  .... 
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•  *  * 

The  plaintifiFreplted  J  the  defendant  rejoined  j  andwStneffes  TuTHxti -^  !^.f 
^leere  examined  ott  both  fides  ;  and  upon  hearing  counfel  on  ^««^  "^^B^ 
both  fide*  ;  and  reading  the  proofis  taken  in  the  caufe  i  ^^'  ^F^ 

The  Court  x)rdfcr€d  the  deputy  Remembrancer  to^t^ke  ^n  j>^^  defendant 
account  of  what  w^s  dfcjfcom  the  defen4ant  to  the  plaintift  for  ofdmd  to  ae. 
the  tithes  demanded  By^tnc  bill  i  and  ithe  defendant  to  pay  to  count. 
the  plamtiff  hi$  cofis  of  this  fuitj  to  I^e  taxed* 


f 


Stirling,  D.  D.  againj  King*  EAtTji«Tiiu 

Hertjord/btrei^  2]/t  May  1 764.  " 


ricar    'i* 


npHE  bill  fl:ated;  that  the  phmiiW  ^oin/ofi,  clerk,  had  been  for  The.  A|Wi 
-■"    many  years  inftituted   and  indufted  to  the  vicarage  .and  ^j^^"^  ,- 

p'arilh  chnrch  o£^^ejhel  Hem^ead^/m  the  county  of  Hertford^  %adTyv\xh^ht     ^ 
afad  wastherebyi'nr  by  meansof  fome  ancient  endowi;nent,  ufage,  chapeirietof^t/*^ 
Mftbm,  01^ prefcrigllp, become  1  \\^\^}  to  alt  tlve^Uhes  of  hay,  vingdmiSixv^Ftet^^,    ^k 
uiiderwood,  lamb^Wool,  apples,  pigj>  ^efe,  hemp,fl^x,  turnips,  ^>  in /r<f#fir^,'  ^JP 
clover  feed,  and  other  vicarial  tithes  ^(&^^g  therein,  and  alfo,  '^7ei,  ^^^       JK 
of  common  right,  to  Eajler  offerings  from  every  mailer  of  a  ' » 

fiiUBly,  at  the  rate  of  twopence  a  head  for  himfelf,'  his  wife, 
and  thofe  children  and  fervants  who  ^ere  qpable  of  receiviii)g  ^^ 

the  hqTy  facrament ;  that  there  were  within  the  faid^  vicarage  the  -^^        \ 

t^  chapels  ofBovtngdon  ai^  J^Iattden  ;  that  it  had  Jm^  cufiomary 
ftr  the  vicar  of  Hetrtie/  Hempjlead  tQt,noio\j\ztt  one  or  more-  curate 
or  curates  to  the  faid  chapels  (a)  ;  tMat  he  accordingly,  by  deed  ibatootliei^th   ^^  ""  ..f 
dSrted  the  th^rtee^th  of  February  1760,  nominate4  and  appointed  ^       F^nary 
the  ^hd\%,SHfiing  to  be  curate  of  the  faid  chapels  ;  that  he  ^„*|ej     .  ^* 
thereby  empowered  him  to  haye,  receive,  lake,  and  cpjoy,  to  piaimiff  StWlhg 
*  and  for  his  own  ufe  and  benefit,  all  the  fmall  titheSyj(hi6s,  Eafier  to  be  chaplain  of 
oflfepngs,  fiirplicc,  and  other  fees,  &c.  to  thfein  belonging ;  «*>«  ^^  chapcj^  ^ 
^**^^-  faid  Stirlifig purfuant  \p  fuch  appointment,  entered  upon  [j.V^br'b^  "^ 


cisited  in  die  cure  of  the  faid  chapels ;  and  that  he  entitled  to  tbt 

became  entnled  to  all  the  vicarial  tithes  and  perquifites  fnnaH  tithes    <\ 

therco  x 

\  • 

(a)  Ob  the  third  of  Novemher  1729,  paid  all  tithes  dne  within  the  faid  cha* 

the  eatU«Lof  ^rin  v  Plait  came  before  pelry  to  the  yicaa^of  Htmtt  Hempfeai  \     , 

^e  cobrt.    'the.  bill  iUtcd,  thaCthe  and  denied  that Ihe  curaus  of ^0vii7fi»A    ^. 

plaintiff 'was  perpetual  curate  of  the  had  been  immemoriany  entitled  to  any 

chapeL  df  ^o^higJoM,  in  the  parifli  of  IxnaUtitbesor  ^o^/r  ofterinesarifineiii 

fi[emtl  H*mf/ktuk  and  daimed  all  tithes,  tjtful&id  chapelry,  or  to  tsigf  catng  in  lieu 

•  ezceptthe  tithes  of  qpm  and  hay,  ariilng  jM^^    1*bc  plaintil^  replied.^   the 

within  the  iafd  chapclry.    The  defend*  aercndapt  rejoined ;  and  witnclfts  were 

itfits  4jfi\t6^  that  ]^9>phfgJw  was,  to  their  examined  on  both  fides ;  but  the  plain* 

Iraow&dge,  a.  perpetual  *|ur»c7 ;  but  tiff  rcfufcd  to  attend  the  hearing  of  the 

kdmitted,  that  there' had  ^eSp  dthmemo*  4^^<^- ;.  and  it  came  on  at  the  defendant's 

Hally  a  vtcatage  of  H^mfl  Hemfjitdl,  -  of  nfqueft ,  before  pENaEti.Y,  Chief  Sarc/t , 

.which  the  chabelry  ^I'Swtngihn  was  anaCAKiER,^aroff,when  rns  Couar, 

parcel)  a|id  faid,  th^t  they  believed  on  hearing  connibl  on  both  (ides;  and 

that  the  plaintiff  had  been  appointed  to  on  reading  the  plaintiff's  nomination  to         * 

jp .       the  faid  curacy  during  plealure  only;  the  curacy:  and  on  full  debate;  or- 

"*      and  that  he  hid  not  beoome.lawfni  dered  the   bill  to  be  difmiiTed  with 

curate  there  idSknature  of  an  incum-  'cofts, 

tent/ '  They  flBKr  laid,  that  they  Ikad  * 

^A  ^^         «  '        G  4  arifing 
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Stiklivg      arifing  (iiereliii  5  (hat  the  defendants  had  held  and   occupied^ 

axainp         far  three  years  paft^'divcrs  landu  afed  tenements  within  the  faid 

chapelries^and  the  titheable  places  thereof,  and  had  kept  thereon 

that  the  defend-  ^Q^yg^  g^d  (heep  which  had  yeaned  lambs,  and  produced  wool  ; 

that  time,  kofi  ^^^^  ^^^  ^^^  '^^^  gatheicd  from  the  gardens  and  orchards  of 
feveral  titbeabli  their  grounds  feveral  (nifhels  of  appkfa  vith  which  they  had 
matters,  the  made  cyder  i  that  the]K  had  alfo  grown  thereon  ftveral  acres  of 
^h^'^h^n^fed  ^"^"^P5>  *^^^  they  hadTevcral  meafures  of  feed  cloveryand  many 
to  My.  •  cords  of  underwood,  from  off  their  preraifes  ;  and  tllkt,  from 

the  numbers  of  which  theif  families  confifted,  they  in  each  year 

owed  two  (hillings  and  fixpence  and  upwards  for  Eqfier  offerings  ; 

"  that    not  only  the  faid  tkhes,  but  feveral  fums  of  money  ]i> 

^  lien  thereof,  were  due, -but  which  they  had  refafqd  to  pajr* 

The  bill  therefore  prayxd,  that  the  defeidantSjEnight  be  decreed 
tQ  come  to  a  jud  and  fair  account  with  the  pl|ii nt iff  5/ir/m^  for 
the  tithes  and  Eajier  offerings  fo  by  them  withheld  and  fub- 
fira£ted,  and  ..to  pay  him  all  fuch  fum  ar^,  fums  of  moneys 
-N   *  as,  upon  tsdciiig  the  faid  ^Qpuntj^  (hould  fai^  due  tQ  h^m.  {or  th^ 

ftid  years.  ,  "^  -t 


*f 


The  defendant  Thq  defendant  JK/i|f  and  thtcc  Others,  inhabitaotsofJW/ifd^^ 
'|gLld?Und8hi  ^^i^ted,  that  the  plaintiff  John/on  was  vicar  of  the  parifh  5 
Jjtngdm }  t^^^  ^^^  ^^^d  made  fuch  deed  to  Stirling  as  ftated  in  the  bill  ^ 
[h^t  the  chap,  that  there  wtre  within  the  vicarage  t|^e  two  chapels  as  aforefaid  i 
:^..        )ain  fo  »ppojnc-  and  tli;jt'tli»^vic^f  nominated  one  or  more  chaplains  to j>erforia 

?'  "**    h  oni  'entuli^d  '^*^'^"^  ^""^^^^  ^^^^^  >  ^^^  tUey  infifted,  that  it  had  been  ciiftom-, 

.    ^       to  «os.  a  year  ^-J  f*^r  him  td  oblige  his  chaplain  to  refide  therein  ;  that  the, 

on  condition  chat  parifhioners  ofSovittgdott  were,  in  confideration^  of  K^  fo^efidiog 

he  r4lcU*  in  the  therein,  obliged  to.  pay  to  the  vicar  twenty  ftiillings  yearly,  as 

P     *^  appeacdihy  the  archives  in  the  Bj/bop  of  LincoMs  regiftry  \  and 

.  «  that  the  f.une  bad  been  conftantiy  paid  ever  fince  the  year  1225 

* '  '"  towards  the  fupport  of  a  true  chaplain  in  the  chapelof  JJ^/r^ftar ; 

*  and  that  as  no  perfoji  could  properly  be  fo  denominated  tinrets 

•  V  he  conftantly  lived  andfjreilded  there,atid  thcf^laintsff  S/^/m^ad 

'- i  not  fo  rcfided  there,  he  was  not  entitled  thereto  ;  and  they  faid,, 

that  they  were  entire  ftrangers  to  the  contents  of  the  deed  of  the 

that      ^n^ti^  ihXntcviXh  of  hebruary  1^60.     They  admitted,  that  S/zrfiiig' harf^ 

.  #.        '^^'^I**  ^*'5j^  at  times,  ofliciatod   as  chapUin   rf  the  chapel  oi  Bovingdon-^ 

»  cure  never  re-  but  averred,  thdt  he  had  never  xeficUd  there  as  chaplain  ;  and 

filed  ai   chap-  therefore  ia(ifted,that  hc  w%|^|t  entitled  to  receive  the  faid  thhes 

la:  1  in  the  pa-  gjc,  5  ^^d  that  as  the  piamSf  John/on  had   been  voluntarily 

liih  5  that    the  gj^f^^^    frp^ri    the  faid    benefice  for  eighty  daysj^  and  more, 

n^  rcm:cnt*io^  '"  ^^^^  7^*^  ^7^0,  the  faid  deed  was  void.    They  alfo  admitted, 

more  than  eish-  that  they  had,  for  fome  yitars  paft,  occupied  feveral  farms 

ty  day    in  th^  \ii  Bovifjgdon  \  and  they  fet  forth  an  account  of  all  the.  titheable 

year  1760  j  and  matters   and  things    which  they  had   on    their    faid    lands, 

"'   ^^^}    *jjjj  '*^  together  with  the  va]t:|cs  of  the  tithes  thereof  had  the  fam^ 

^elefore  void  3  been  payable  in  kind  -,  |put  they  iuiiftedj  that  .there  liad  been,  for 

time 


•1|^ 
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Xinit  immcmorialy  ancient  cuftoms^  as  In  their  anfwers  mentioned|      Snitt  r^e 
for  the  occupirrs  of  tho  farms  to  pay  to  the  vicar  of  Hemel        'g-'-Ji 
Hempfieai^   his  curate    or  chaplain  of  Bsvin^don^  the  modujes        '^"'•c. 
therein-mentioned,  in  lieu  of  all  manner  of  fmall  tithes^  aii3  th»t  thnc   are 
J?fl^^«- offerings  \  and  that  the  plaintiff,  on  the  fifth  o{ November  ""*i"    ««^«" 
1 761,  received  the  faid  fuma  in  full  for  the  faid  cuftomary  orr j!a*n  t ili  t *" 
payments  due  at  Michaehmu  1 761,  for.whi<:h  l\e  gave  receipts  ai^d    tliat    riic 
to  die  defendants  ;  and  they  iniifted  on  the  fame  as  a  fufficicnt  ^^me  had  b«en 
bar  to  the  plaintiff's  demands  antecedent  to  that  time.  ?!'**, '1  ^""  '^ 

176  jJ 

The  defe])dants  GlaJmafi  ^2nd  qthers  put  in  the  like  anfwers^  The  deftntlAnt 
9s  inhabitants  of  Flanden^  for  their  farms  and  lands.  GUdman     an. 

/wer». 

The  plaintiffs  replied )  the  defendants  rejoined  ;  and  witnelles  T)ie     evidence 
were  examined   on  both   fides  ;    and  upon  hearing  counfel  read. 
for  ail  parties  ;  and  on  reading  the  deed  poll  or  nomination  of 
the  plaintiff  Stirling  to  be  curate  or  chaplain  of  the  two  chapels  * 

or  chapelries  of  Btnxingdon  and  Flatiden^  dated  the  thirteenth  of 
February  1 760,  and  figned  by  the  plaintiff  R.  Johnfiriy  vicar  of 
the  faid  vicarage  and  parilh  church  of  Heme}  Hempjiead ; 
and  the  Bijbop  cf  UneoMs  licence  to  Stirling^  dated  the  twenty- 
third  of  ^pril  l^6l  \  and  on  reading  Che  anfwers  \  the  proems 
in  the  caufe  \  a  receipt  figned  by  Stirling^  dated  the  twenty- 
fcventh  of  November  17611  to  the  defendant  King  for  a  year's 
tithe,  due  at  Michaelmas  1 76 1  ;  another  receipt  figned  by  i/«  . 
^'pping^  dated  the  fixteenth  of  February  1 724,  to  the  defendant 
jf*  iimiii,  for  half-a- year's  tithe,  due  at  Chrijlmas  17241 
and  upon  full  debate  of  the  matter ; 

The  Court  ordered  the  bill,  fo  far  as  it  prayed  an  account  of  .j.j^  ^y,  ^jjf^j^. 
the  fmall  tithes  arifing  on  the  lands  in  the  occupation  of  the  fed  at  to  the  dc, 
defendants  during  the  year  1760  to  Michaelmas  1761,  n^nd  of  tithes 
and  alfo  fo  far  as  the  fame  demanded  the  payment  of  Eafier  f^^^  »3<^  ©f 
offerings  from  the  defendants  during  the  ftid  refpcftive  tim^a,  \^  ^'^^id^j^ 
to  be  difrpiffccj  with  cgfts,  ,76, , 

The  Court  ftirther  ordered  the  faid  bill,  fo  far  as  the  fame  and  at  againit 
demanded  the  payment  of  tithes  and  Eafier  offerings  from  Gfadmtm  lor 
Giadmatt^  as  occupier  of  Newhwfe  Farm^  in  the  chapeiry  of  -WiwAw/i  Farm^ 
Flandin^  to  he  difqiiffed,  with  cofts  relating  thereto,  it  appearing  {JL*^!,  ^^V^^ 
by  the  faid  defendant's  anfwer,  that  he  had  not  occupied  the  f^id  ^smtt  Muh^!^ 
farm  finci^Jlf/f^jf/niA^  1761,  1761, 

The  Court  further  ordered''  the  bill,*  with  regard  to  the  The  bill  dlfmif. 
demand  of  tithes  of  wool  and  lambs  from.  Gladman  to  be  fed  as  to  v.-oot, 
difmified  with  ten  fliillings  cods  ;  and  alfo  with,  regard  to  •a«>b*»  ^nd  li'be 
the  demand  of  tithe  wood  from  all  the  defendants  without  cofts  j  ^^».  J^"^^"^, 
but  that  the  fame  be  wiihoyt  prejudice  to  the  plaintiff's  future  **"^ 
demands  for  the  famq.  ' 


IT 
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Kino. 

TJie  defendants 
eitlcred  to  Ac> 
count  with  5ft>* 
Ivtg  iof  tlicir  o- 
|iHrr  tichrt. 


DECREES  IN  TITHE  CAUSES 

The  Court  further  orclercd  all  the  defendants  to  accoiint 
with  StirStfg  for  all  pther  titheable  matters  and  things  demanded 
^  the  I^I»  which  had  arifen,  renewed,  or  ibcreafed,  on  the  land^ 
l^tliem  refpeftively  occupied  from  AffrAWwi^/  1761,  and  for 
their  ^Eajier  offerings  at  twopence  a  head  for  every  pcrfbn  in 
their  families  above  the  age  of  fixteen^  from  the  faid  Micbadnuil 
I26i>  with  cofts. 


4.  GsoL  3. 


TimSIins   againfi^  Waitgh. 

Wdrcefierjh'tre^  Mjlth  July  1764* 


The  vicar  of  *THE  bill  ftatcd,  that  the  plaintiffs  had  been  owners  and  acai« 
^rfifl^irow.witU  *  piers  6f  lands  within  the  parifli  or  chapelry  of  Kings  Nortm^ 
J««  '**"^!r/w^  ***  ^^^  county  of  Worcefier^  for  fcveral  years  j  that  they  had  refidcd 
ix^H^etjieifiHrt]  ^^  ^^^  ^^*^  parifli  ;  that  there  had  been  immemorially  paid,  on 
annexe  ^,  is  on-  Lammas  Day  yearly >  or  as  foon  after  as  demanded,  to  the  vicar  of 
ly  cndiied  10  id.  Bromfgrtvef  within  the  chapelry  of  King* s  Notion^  the  following 
•  ^Vj^  ^^'  fnodufeSi  in  lieu  of  tithes  in  kind,^v».  one  penny  each  for  all  wood 
the  o^Tt^I  ^"^  ^°^  burned  by  the  owners  and  occupiers  df  land  in  the  faid 
hnds  in  King's  parifli  or  chapelry  in  their  refpeAive  houfesj  iqlieu  of  the  tithes 
JV«r/fl»,  ih  lieu  pf  the  wood  cut  from  the  tops  of  timber  trees  and  frdm  hedges  \ 

and'^d^^ftilrin^  ^"^  P^^"^  *^  ^*^^  ^^  *^^  ^*^^^^  ^^  garden  ftufl"  j  otie  penny  fof 

of  foch*  covv  ^  every  orchard,  in  lieu  of  the  tithes  of  fruit)  one  penny  for  every 

»nd  to  oiher  m^  COW,  in  licu  of  the  tithe  of  milk  and  all  othef  tithes  for  the  feed* 

iuju  for  othei  ing  or  dcpofturing  of  fuch  cow  ;  iixpence  fbr  every  calf  fallen^ 

niattcn.  jjj  jigy  q£  fjjg  titht  of  calves^;  twopence  for  evefy  fleece  of  wool, 

^  {horn  within  the  fiiM  pariih  in  each  and  every  year,  in  lieu  of 

tith6  wool  i  threepence  for  every  lamb  ftillen  \  one  (hifling  for 

each  colt  fdlden  •,  tWdp^nc^  fof  every  pig  fatrowcd  5  bne  peni4^ 

fbr  every  goofe  hatched  5  one  penny  for  a  fwarm  of  bdes, In  lieu 

of  honey  and  Wax  j  threepence  a-ycar  at  Sajfer^  in  lieu  of  the 

tithes  or  eggs  5  artd'  fotii*pen<rft  fbt  a  man,  arid  t\w(petic6  for  his 

.  -  wife,  at  *3E4y?^r,  for  an  Eajler  offering.  The  bjJJ  therefore  pfaycd, 

that  the  faicl  feveral  tHodufli  might  be  eflabliAie^  *,  the  plaintiffs 

offering  to  pay  what  was  or  (hould  grow  due  for  fuch  feveral 

rmdt^es ;  and  tlUt  in  the  mean  time  the  defendant  mightr  be 

reilrained  by  the  injunt^ion  of  this  court  from  proceeding  in  the 

ccclefiafticai  court. 

The  defendant '^idmitted,  that  the  plaintiffs  were  owners  of 
laiifds  in  the  parifli  and  chapHry  of  Kin^s  Norton  /  that  he^ 
was  vicar  of  Bromfgrove  with  the  faid  chapelry  annexed  ;  that 
tithes  in  kind  had  never  been  paid  for  wood  burnt  in  thjB  houfet 
t  garden  fluff  ufed  in  the  houfe,  milk,  calves,  flieep,  Iambs,  geefe^ 

or  eggs;  but  he  indfled,  that  tithes  in'kind  were  due  for  wood 
cut  down  for  fale,  and  for  garden  fluff  and  fruit  intended  for  fale. 
.  He  alfo  admitted,  that  there' might  be  a '  fm?^/// of  one  penny^ 
Iw  the  name  of  a  fmohe  pefw^y  for  wood  .i)urnl  in  the  houfe, 
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one  pcnnj  for  all  gzrden  ftuff  ufcd  in  the  houfc,  vid  one  penny  a  Timmtns 
<ow  in  lieu  of  the  tithe  of  milk;  but  he  denied  that  the  laft  tmius  ,y!!^_ 
eoYcred  the  tithes  for  the  feeding  or  depaAtiring  of  fuch  cow» 
He  alfo  admitted,  that  the  faid  three  tnodufrs^  and  the  flxpence 
fbc.  every  calfji  the  twopence  for  every  tieece  of  wool,  the  three- 
pence for  every  lamb,  the  one  Ihilling  for  every  colt,  the  two- 
pence for  every  pig,  and  the  one  penny  for  every  goofe 
Batched  in  the  faid  pariHi^  were  payable  at  Lammas  yearly  \  that 
the  threepence  in  lieu  of  the  tithe  of  eggs  were  payable  at  Eafier ; 
that  fourpence  had  been  paid  for  every  married  man,  and  two- 
pence for  his  wife  ;  fijcpence  for  every  unmarried  nian  ;  and 
three  halfpence  for  every  female  unmarried  above  fixteen'  years,at 
£aferyczrlY,for  Eajler  oft'erings  ;  and  that  fuch  feveral  fums  of 
money  had  always  been  accepted  by  his  predeceflbrs  vicars  there, 
in  lien  of  the  feveral  fpecies  of  tithes  and  Eajfer  off.rings  ; 
but  he  faid,  that  fourpence  wa?;  payable  for  every  fon,  and  not 
threepence,  as  ftatcd  in  the  bill.  He  further  faidv  that  the 
liorfes,  or  the  greater  part  of  them,  kept  and  dep»fi(^red  by  tiie 
plaincifi^,  were  commonly  let  out  for  hire,  not  merdy  at  times 
oiily  when  they  had  no  othcx  employment  for  them  about  their 
refpe^live  farms,  but  that  they  were  chiefly  ufed  in  drawing  coals. 
for  fale  jmd  goods  for  otlier  perfons  for  hire  \  and  he  inili^ed,  that 
he  had  therefoif  a  right  to  the  tithe  agiftment  of  fuch  bories. 
He  alfo  infilled,  that  &y  the  Quftom  of  the  parifh  each^  mafter  of 
a  family  reiiding  in  the  iaid  pariih  ought  to  pay  him  fourpence 
for  every  fervant  man  above  ilxteen  years  of  age,  and  not  three*' 
pence  as  ftated  in  the  bill,  and  threepenVre  for  each  fervant  girl* 
above  fixteen,  for  ^^(fr^^^mg/.  Hedenied  that  the  plaintiffii* 
had  oiFered  to  account  for  and  pay  all  the  monies  duefroift  them 
10  refpe£fc  of  any  modufes  ia  lieu  of  tithes,  or  any  monies, 
other  than  the  tenders  made  by  them  in  the  conilftory  court  of 
the  Btftxip  of  Wor^ffier^  which  he  had  refufed  to  accept,  becaufe 
the  lame  were  lefs  than  were  juiUy^  due  to  hini,  or  that 
they  had  ev^r  offered  to  account  with  or  pay  him  any  fums.  of 
n>on^  for  an  Eq/ftr  offering  for  any  man  or  maid  fervant* 
He  further  faid,  tha^  by  an  ancient  cuftom  there  had  been  paid 
tgthe  vicars  ii^|}enc^  for  every  fwarm  of  bees,.and.two  ihiilings^ 
tnd  fiimence  for  every  pair  of  Aoq^  bdonging  in  the  ancient 
com  mills  in  the  faid  parifh,  in  lieu  of  hon^y,  wax,  and  corn 
mills  \  twopence  for  every  turl^ey ;  fixpenee  for  every  immorrred 
man  exercifing-  any  trade  withm  the  faid  paritfir  ^  fourpence  for 
every  man  (eryant.;:  and^^^^pence  for  every  maid  fervant  above 
fixteop  yearp;  of  age,  foifiiS^er  offerings.  He  infifted,  that  he 
was  (;n4^d  to^tbe  tithe  in  kind  (of,  the  wool  of  lambs,  turnips 
fow^  Iti  fields^  feed,  clover^   hops,  garden   fluff  fowed  and 

J>lanted  in  fields  for  fale,  for  ducks  and  pigeons  for  fale,  and 
or  the  depafturing  and  feeding  cows^  cattle,  and  horfes  working 
for  hire  within  the  feid  parifh  and  chnpelry.  He  denied  that 
heiiad  ever  lotted  fp  ^Lifiwdus  for  the  tithe  of  pigeons,  as  be 
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never  had  heard/fave  by  the  bill,  of  any  modus  of  one  penny  for 
a  dovc-houfe ;  or  that  the  modus  of  twopence  for  every  fleece  of 
wool  had  always  been  accepted  by  the  \icar  in  fatisfaction   of 
the  tithe  of  lambs  and  wool  of  lambs,  as  fuch  tithes  could  not 
be  confidcred  as  included  in  the  modus  for  the  wool ;  or  that 
he  had  ever  claimed  tithe  of  turnips  which  were  eaten   by 
fliecp  fliorn   within  the  parifh,  but  only  the  tithe  of  fuck 
turnips  as  were  eaten  off  by  flieep  that  were  fatted  thereon  by 
butchers,  and  killed  by  them  with  their  fleeces  on,  after  the 
time  of  {hearing,  thilt  time  being  in  Junct  and  the  feeding  of 
fheep  on  turnips  being  in  winter }  and  he  infifled  on  the  tithes 
of  clover  feed  and  hops  as  vicarial  tithes. 

The  plaintiffs  replied ;  the  defendants  rejoined ;  and  wit- 
nefTes  were  examined  on  both  fides  \  and  upon  hearing  counfel, 
and  resuiing  the  proofs  in  the  caule,  and  on  debate  of  the  mattera 

The  CotRT  ordered  a  trial  at  law  upon  the  following  ifiue  ; 
•*  Whether  it  H^ath  been  ufual  or  cuftomary,  time  out  of  mind, 
•*  for  the  owners  and  occupiers  of  lands  within  the  parifh 
**  or  chapelry  of  Kings  Norton^  to  the  vicarage  oi  Bromf* 
<«  grove  annexed,  in  the  city  of  JVorcefler^  to  pay  to  the  vicar 
**  of  the  faid  parilh  «n  Lammas  JDay^  yearly  and  every  year, 
*^  or  as  foon  after  as  demanded,  a  modus  of  toe  penny,  and 
**  no  more,  for  each  cow,  for  and  in  lieu  of  the  tithe  of  milk, 
'<  and  of  all  tithis  for  the  feeding  and  depafturing  of  cow$ 

;*  within  the  faid  parifli  or  chapelry  r"i 

* 

The  Court  further  ordered  the  bill  to  be  diirniiTed,  as  to 
all  othpr  matters^  with  coils. 

The  ifluc  was  tried  \  and  It  appeared  by  the  poflea  that  it  was 
found  <<  that  it  had  been  ufual  and  cu(lo(naryy  time  out  of' 
**  mind,  for  the  owners  and  occupiers  of  lands  within  the  faid 
*«  parifh  or  chapelry  of  Kin^s  Norton^  to  the  vicarage  of  BramJ^ 
**  grove  annexed^  to  pay  the  vicar  of  the  parifh  on  hammat 
•^  Dayy  yearly  and  every  year,  or  as  foon  after  as  demanded,  a 
*'  modus  of  one  penny,  and  no  more,  for  each  cow,  for  and  in 
*<  lieu  of  the  tithe  of  milk,  and  of  all  tithes  for  the  feeding  and 
«f  depafturing  of  cows  within  the  faid  parifli  or  chapelry^**  • 

The  Court  thereupon  decreed,    that  the  i&id  medW  be  • 
c(labliihed  with  cofis^  both  at  law  and  in  this  court,; 

T.   PAftK£R< 

S.  S.  Smtthe. 

Rich.  Adams* 

.    Geo.  Perrott, 


HUTTOII 


11^- 


•  • 


•        « 


DURING  THE  REIGN -OF  GEORGE  THE  THIRD.  93 

HuTTON  againji  Stevens*      '  HiLA«TTE»ii 

5.  Geo.  3, 
Bucks f  1th  February  1 765. 
>  ■  .  . 

^TPHE  plaintiff  Hutton^  as  rc6Vor  of  MaidfmortoH^  in  the  cdunty  The  reaor  of 

-*     of  BuckSi  and  the  plaintiff  Greaijesy  as  his  leffcc,  claimed  ^ciif»'>rto»,  in 
of  the  defendant  the  tithe  of  hay  for  the  year  r  761 .  i"f'!!tZ^ 


is  entitled  to  tli« 


The  defendant  admitted  that  Hutton  was  rcftor  of  the  parifli,  |!j!'^"  ®^  *"y  *- 
and  entitled  to  all  tithes,  and  particularly  to  tithe  hay  growing  j^^p    m^J^^ 
in  the  meadows  and  other  titheable  places  thereof  ^  that  in  the  the  Afiddie  Mea^ 
year  1 76 1  he  had  occupied  a  farm  in  the  parifh  ',  that  be  had  ^^>    and   the 
mowed  about  fix  acres  thereof,  and  that  the  fame  was  made  ^andscaUcd^wi- 
into  hay  ;  but  he  faid  that  Greaves  had  taken  the  tithes  in  kind  ^ 
of  the  faid  fix  acres,  except,  only  as  to  fourteen  poles  and  a 
half  thereof,  of  which  thirteen  poles  and  a  half  lay  in  Moreton 
Jldeainus^  in  the  faid  parifh,  and  one  pole  in  Deep  Meadow  \ 
and  that,  as  be  bad  the  fed  horfes  and  cattle  by  him  employed 
in  hu{bandry  on  the  grafs  which  grew  on  the  faid  fourteen 
poles  and  a  half,  the  plaintiffs  were  not  entitled  to  any  tithes 
therefrom.     He  further  faid,  as  to  the  reft  of  the  land  in  the 
faid  meadow,  that  four  poles  and  a  half  thereof  lay  in  another 
part  of  MortUm  Meadows  called  Deep  Meadow  \  fix  and  a  half 
poles  thereof  in  Middle  Mec^dow ;  and  two  poles  and  a  half  in 
Buckford\  and  infifted  that  no  part  of  faid  laft-mentioned  lands 
were  liable  to  the  payment  of  apy  tithes  to  the  plaintiffs,  for 
that  the  lands  in  Moreton  Meadows  had  always,  for  time  out  of 
jiiind,  been  diflributed  amongil  jebe  feveral  proprietors  of  lands 
in  the  faid  meadows  about  Midfummer  yearly  \  according  to  a 
method  in  an  ancient  book  called  the  Meadow^bookj  which  was 
kept  by  the  re£tor  of  the  parifh,  a  topy  of  which  he  had  ^  and 
that  wben  the  lands  were  fo  diflributed,  every  proprietor  of 
lands  in  thofe  meadowy  had  the  number  of  poles  he  was  en^ 
titled  to  allotted  to  hifn  for  the  enfuing  year,  fometimes  in 
one  part  and  at  other  times  in  other  parts  of  the  faid  meadows  ; 
that  the  faid  meadows  had  teen  immemorially  divided  into  three  '^ 

parts,  one  part,  called  the  Deep  Meadow,  containing  one  bun« 
dred  and  ninety-two  poles  *,  another^  called  Middle  Meadow^ 
containing  one  hundiwd  and  fixty  poles^;  and  the  other,  called 
^uckfrrdf  containinj^ififty-fix  poles;  that  twelve  poles  in  one  ! 

ot,  and  three  polct"'  in^  anothet,  *Jiad  been  always  allotted  in  V 

Deep  Meadow  to  the  paffon  of  the  parifh ;  that  his  leffee  had  '  ^ 

always  had  bdf  of  all  tfi'e'^rafs  cut  and  made  into  bay  Cff ry 
jjear  from  tm  poles  lying  in  part  of  Deep  Meadow,  call|tP#A^ 

Pevor\  and  alfo  from  eleven  poles  more  lying  in  another  pztf. 

of  De^  MeadoWy  called  Drews ;  and  likewife  from  five  poles  \m 

inorq^ing  in  another  part  of  Deep  Meadow,  called  Elfiowe ;  and    , 
likewife  from  two  poles  more  lying  in  another  part  of  Deep 
aUed  fittrgoine;  and  from  another  pole  of  land  lying 
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HVTTON  in  that  part  of  faid  meadow  called  Burgoine\  and  fy^vpL  t^O 
agMofi  poles  more  in  another  part  of  Deep  Meadow  called  Oe^jp^  and 
•  that  the  parfon  or  his  leflee  had  taken  the  grafs  oflne  fame 
,'  after  the  fame  had  been  cot  and  cocked ;  that  the  parf^  of 
the  {aid  partCh  had  immemorially  taken  feveral  aHotmems  c4 
cocks  of  h^y  from  the  faid  meadov^s,  as  m  the  anfwer  men- 
tioned \  and  that  the  parfon  had  immemorially  fuch  allot-* 
ments  in  the  faid  meadows,  and  in  fuch  proportions  of  grafs 
and  bay"  cut  and  made  from  and  upon  Moreton  Meathnvs ;  and  lie 
infifted  that  no  part  of  his  faid  lands  m  MoretTtt  Metahwi  were 
liable  to  tte  payment  of  tithes  for  the  yeaf  1761,  «xcep£ 
the  faid  one  pole  fo  fed  by  ht^  cattle  ;  bin  he  a?!m}tted  that 
in  cafe  the  fame  had  been  motf^cd/  the  plaintifFs  woukf  have 
been  entitled  to  hatf  the  grafs  or  h-ay*  fo  cue  at  made  jrftcr  tlrt 
fame  had  been  mowed  and  co^fbd  a^  aforefeid.  H^  ftrrthe^ 
fold,  that  the  value  of  the  hay  arifing  fronv  eacti  acre  of  ffhifs 
ctut  by  kim  in  the  faid  year  in  the  meadows  afnd  titfaeable 
places  thereof,  amountetl  to  twenty  {hillings  an  acre  on  aH 
average }  that  the  value  of  the  tithe  of  the  fix  acres  of  graft 
made  into  hay  by  him  in  the  faid  year,  and  which  was  taken  in 
kind'  by  tharpkintifiT  Greaves,  was  one  pound,  one  (hiQinff,  and 
lixpenee ;  and  that  the  faid  fix  acres  were  all  the  gra&  land 
held  by  him  in  the  faid  year  for  which  any  tithes  were  duc^  to 
the  plaintiffs.  He  denied  that  the  laid  fourteen'  poles  and  a  haHT 
•were  equal  to  between  three  and  four  ftatute  acres  of  land^ 
but  believed  that  thejr  wer&  equal  to  two  ftatute  acres,  and 
that  the  hay  produced  upon  each  c{  thcfe  pole^  Was;  worthy 
one  wHth  another,  about  five»#iiUing9.  He  admitted  that,  the 
fourteen  poles  and  a  half  laj  in  M^etdrr  Meadows,  and  that  the 
refidoe  of  the  (ard  fix  acres  mowed  by  him  lay  in  the  open 
fietisj  and  denied  that  he  knew  that  the'  eighteen  poles  fet  out 
for  the  parfon  in  the  faid  meadows  were  not  fet  out  for  him  in 
in  lieu  of  tithes,  or  that  the  fame  ware  fia  out  as  part'  dP  bis 
glebe;  but  faid  that  the  glebe  confifted  of  eighteen  acres 
^^ieh  the  parfon  had  in  the  open  fields,  exclufive  of  the  mea* 
(]ows.  He  admitted  the  allotment  df  meadow  ground  as  meiti« 
tinned  in  the  bill,  but  denied  that  he  had  fed*  and  depaftored 
the  fatd  ope  pole  m  order  to  prevent  the'  plaintifiTs  having 
^  any  tithe  hay  from  thoiiame*  ** 

rThte  plaintifis  replied ;  tl^  defttidat^  f^oindd;  and  tirittocfles 
'*  v^ere  examined  on:  both  fides  \   and    upon  heaf ing    couniel, 
^  an^reading  the  feveral  proofs  tal^en  inthecaitfe  in  defence     ^^ 

^  .  <rf)BBcufiom^  Tke^ Meadow  Bo9k\  and  on  both-gurtit?^  i«efpm||b|A 

tively  waiving  any  account  of  the  tithes  in  que(fion ;  th^<id^^Hr 
jf"  ,  fendant  agredng  tapay,  and  the  plaintiff  to  accept,  thaCium  llf  ^^^1 

~  ten  fhilling^an^  fixpence,  in  lieu  and  fatisfaAion- of  thdKMiei 

ia  kind  in  the  'three  meadows  demanded  by  the  MIL 
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The  Court  prdcred  thfc  defendant  to  pay  the  plaimiffs  the      Huttom 
{aid  fum  of  ten  (hillings  and  {ixpencei  together  with  the  cofts        againfi     ^ 

•f  this  fuit  to  be  taxed.  Stevens. 

Knowler  againjl  Budd  ;  et  e  Contra.  lAirEiTnif 

Northampton^  2Ub  4pril  i*jk^. 

»  • 

^TpHE  Kll  ftated  '.hat  the  plaintifF  was,  in  the  year  1740,  infti-  The   rtetor  of 
'*'   tuted  ancj  indufted  into  tht;  reftory  of  Upper  BodingioHyVn  the  BctTtniton^mNer- 
county  of  NoHhamptoriiZaA.  thereby  became  entitled  to  all  tithes^  tbam^enjhire^ 
both  great  and  fmall/  within  the  faid  reaory ;  that  the  parifH  ^fxT^r^^J^^^^ 
confided  of  two  diftinft  tithings^  called  Upper  Bodington  and  ^^^  '^dftaie?" 
Lower  Bodington^\  that  thefe  were  two  dlftinft  common  fields  ih^j  ,jj^  ^^^^     r 
until  the  twentieth  of  April  1759,  when  they  were  inclofed  by  mon  fields  were 
aft  of  parliament;  that  certain  allotments  of  the  faid  common  inciofwd  by  aa 
fields  were  made  by  the  faid  aft  to  the  plaintiflF  in  lieu  of  his  ^^  P-r'^^wnron 
^ebe  lands,  mmlus  for  milki,  and  Us  reftorial  and  fmall  tithes ;  ^^^^f"  "^^"'^  , 
tjiat  until  fiich  divifions  and  allotments   were  finifhedj   the  '       .- 

X!cftor  was  to  receWe  and  ^  enjoy  all  the  faid  tithes,  in  fuch 
manner  as  if  the  faid. aft  \aA  noo  been  made ;  that  about  AprH-xYofi,  he  \m^  ia 
1747,  t)ic  pkunttiF,  by  agreement  in  writing  with  the  land*  i747>    in  tbe 
Riders  of  tberparifh,  demifed,  grantedi  and  to  farm  let  all  ^♦t*^*^  tbefiikl 
his  tiljbest  both  great  and  fmall,  arifing  within  the  township  and  ^t'J^J*^^ 
aospm^ffi  fidds  of  l^nxfer  Bodirtgton  (mortuaries,  burvali  mar*  and^fortwemyT 
ffi%<^  and  otber  fiirplice  fees  6ccq>ted),  for  twenty -one  years  one  years;  the 
from  ^arfimnas  1 746,  the  landholders  of  the  faid  common  ^sr^enienc  to  be 
fields  paying  the  yearly  rent  of  one  pound  feventeen  fhillings^  cioOire  ^^  ^^ 
by  two  equal  payments^  for  and  in  confideration  of  each  yard  „jade  • 
land  they  ihduld  hold  during  the  faid  term  $  but  that  in  cafe 
the  faid  common  fields  wc^e  Inclofed,  the  faid  articles  were  to 
we  void  ;  that  the  defendant  W*  Bud4$  by  indorferoent  on  the 
feid  ardcles,  dated  the  twenty-feventh  of  Alj^rch  1752^  agreed 
thereto,  he  having  ejntcfod  on  three  yard  landa  of  flieep  com-  *  "* 

mons  at  Lady  Daij  1 75 1 ;  that  before  the  f^d  inclofure  the  that    the  (hid 
common  fields  confided  of  forty-two  yard  lands  and  a  half,  and  common   fields 

\  wcpe  divided  into  threi^Jjgis,  each  alternately  lying  fallow,  were  divided  io- 
and  tke  other  two  part^j^rioyod  in  tillage ;  that  the  ufual  pam^thaf?wo 
tin;^e  for  per^feL  to  becoraRenantsof  farms  in  Lowir  Bodington  parts '  thcirS 
-  was^.^thapfcnty-fijfth  of  Marcby  old  ftilc ;  that  the  tenant  were  aiierratci/ 
tltarcnterea  oii  every  part  tfcreof,  ej^cept  that  part  which  was  *?  •^^'Y  y«f 
empTftyed  in  tAage,  which  belonged,  to  the  going  off  tenant,  l^!*^',^*^  ^^ 
tai'he  had  cut  and  carried" awray  aU  hh  corn;  and  th^t  as  by  low*   *    ' 

^  ■  flttknieaa^  the  tithe  of  com  and  grain  were  not  payable  till    u     u  ^ 

f^CHenant  hadjjjcen  a  year  and  a  half  in  pofleffion,  the  tithe  of  entered^  onTiv! 

[^^n^faHaw^'as  poftponed  alfo ;  that  the  defendants  had  held,  fallow  pare  qL      - 
occnpicd™nd  enjoyed  divers  farms  and  fhe^p  commons  in  their  i4im%  at    *f'^ 

LaJj  Day,   and   . 
on    the  asaMe  whet)  cleared ;  that  the  tenant  nerer  paid  tithes  tiil  he  had  been  a  year  and  a  iialf 
in  poflf4S)qP|-  tliat  the  defeodanu  itad  occupied  landa  in  tbe  comaior*  field  froiQ  La^y  Day  175S,  i» 

^   .t«aB^ -^/^^' »759  i  •  ^  .  ^ 

^   '*  ,^  ■  '   z 
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Kvowttj      Lower  Bodington  for  one  year,  viz.  from  Lady  Day  1 758,  to  tli^ 
*  ■  o'ainfi         twentieth  of  j^pril  1759^  that  Smallhrook  Meadow ^  having  lain 
Huni);         fallow  in  the  year  I758>  they  had  in  the  year  1759  great  qoah- 
et  j  Contra.      x\u^  of  hay  from  off  thd  wmc }  that  they  had  alfp  kept  cow^ 
thereon  vrhich  yielded  calves  i  that  they  had  £ocks  of  (heep^ 
from  which,  they  had  wool  and  lanlbs ;  that  they  had  fows, 
pigs,  gecfe,   duclcs,  hens,  and  other  poultfy,  horfcs,  mares, 
and  colts^,  and  had  f(;d  great  numbers  of  dry  and  unprofitable 
cattle  i  and  that  they  had  fefufed  to  com^  to  any  account  with 
the  plaintiff  for  their  tithes,  or  to  make  him  any  fatisfa^ion  in 
and  that  he  is  lieu  thereof.  The  bill  therefore  prayed,  that  the  defendants  might 
emitted  to tiihci  account  with  him  fof  the  tithes  of  the  fallows  and  the  faidl 
.hiring  Uttt  pe-  ^Qjj^j^Q^  fallow  meadows,  from  Lady  Day  1^58  to  the  twen- 
tieth oi  April  1759,  and  for  all  othfcr  tithes  of  their  faid  farms, 
from  November  1758  to  the  twentieth  of  April^  and  pay  him 
what  {bould  be  foiind  due  on  fuc^h  account. 

the  defcndaoti  The  defendants  admitted,  that  the  plaintiff  had  been  feftof 
fejU  thit  on  the  of  Bodingt9n  ever  fince  the  year  1740,  and  was  entitled  to  all 
)d#<ores  being  (he  tithes,  both  gf eat  and  fmall  arifing  therein  \  that  the  parifh^ 
^r<i>k  *  ^flwv  *^^^  ^^^  *^  of  parliament  paffed  for  indofing  the  common  fields* 
fiono^thc'irref-  was  divided  into  Upper  Bodington  and  Lower  B^rtgt&n\  that 
pe^kive  )x»rtiom  the  feveral  proprietors  and  parties  interefted  in  fuch  inclofure* 
of  the  common  took  pofiefiion  of  the  feveral  allotments  made  to  them  in  pur- 

^^^t^f**'*  ^"*"^^  thereof  before  MartiftnM  1758;  that  the  commit 
***"'**  '75  I      fioners  of  the  faid  aft,  about  thi  twentieth  of  April  1 759,  made 

their  award  for  indofing  and  dividing  the  faid  common^  fields  \ 
and  that  the  common  fields  of  Lower  Bodington^  before  they  were 
inclofed,  were  divided  into  three  parts,  two  of  which  were  in 
tillage^  and  the  third  in  fallow,  alternately  every  year. 


The    defeiJ 
B^.ud   fays 


i;«ant      The  defendant  Budd  admitted,  that  he  had  occupied  thre^ 
,  ,  he  prd  lands  in  Lower  Bodifigton  from  Lady  D^y  1 75 1  until  the  time 
<iuiticdtiic  farm  of  the  inclofure,  and  alfo  another  farm,  with  thre^  yard  lands,' 

^'  8  ''^'*'"  *°°^^  y^^'"^  before  1758  5  and  he  faid,  that  he  had  quitted  the 
*'^  '  field  at  Candlemas  1758,  and  the  farm  at  the  Lady  Day  following. 

The  defetidant  The  defendant  Wejlon  admittoL-^that  he  took  poffefllon  of 
jVefon  admits  the  farm  aforefaid  when  the  def^^nt  Budd  quitted  it ;  and 
that  he  fuc.ccd-  that  hc  had  alfo  rented  another /arm  with  three  y^rd  landa... 

ed  Sudd.  i  V 

The  other  de.  The  other  defendants  fet  fodth  the  farms  «n4  laifilshhcy 
fendanu  fay»  held,  and  admitted,  that  they  had  entered  on  every  j|ai?t  of 
tiity  entered  on  their  faid  faraps  at  X^/y  Dayy  e^Lcept  that  part  employed  ia 
%^1/° T/^*^"**  tillage  J.  but  they  denied  that  the  payment  of  fallow  tithe 


ffuzi,  ind  the  o.  other  half  year  pn  the  fecond  of  February  following ;  that  if  a 

thtr  on  the   Id-   •  /  °' 

cf  Ff^riiflgr  following  i 

"     tenant*  *•  - 


■V 


...   %k 
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tenant  entered  on  his  farm  zX  Lady  Day  I757»  the  rate  tithe      knoWiu 

payable  for  lambs  became  due  on  the  third  of  Maj^  and  the         '^i'^^ 

tithe  of  wool  on  the  day  of  (hearing  in  that  year;  that  the      ^^jri*Xi 

payment  of  tithes  for  each,  as  well  as  for  fallow  hay,  were  in-    .  ^    .       '  > 
*^i  ' .    1  1  .  i_      1.  '   .  .;        .       i    '    r    1  t^>^t    the     rtfe 

eluded,  together  with  the  corn  and  gram,  in  the  ufual  pay-  ^i^j^^  ^^  ^^^^^^ 

mcnts  made  by  the  going  oS  tenant  at  Martinmas  1757  and  were    paid   on 
the  February  folloV^ihg,  and  to  be  accoiittted  for  to  hirrl  in  aid  the tliidofiWiiirj 
of  fiich  payment  by  the  coming  on  tenant  5  that  the  falloV  jjjjt   they  had 
tithes  for  the  year  1758  had^  together  with  the  tithes  of  torn  paid  their  tithci 
and  grain,  been  difcharged  in  that  year  by  the  payments  made  hoih  for  the  a- 
at  Mart'mmas  1758  and  the  Ftbritary  following',  and  that  if  ^^^y^^^f^ 
any  receipts  had  been  given^  they  ought  to  have  been  given  ^^  j- -^ . 
for  all  tithes,  fallow  as  well  as  corn,  which  were  then  diie. 
Xhey  further  faid,  that  the  tithes  had  always  been  let  from  that  tithes  ar« 
Candlemas  to  Candlemas^  but  that  the  payment  of  the  faid  tithes  ^"«  ^'^  '^^•^• 
were  altered,  and  that  they  had  been,  from  the  yeat  1739,  ^{'^''J  Ind^^ld 
conftantiy  paid  at  Martinmas  and  CdndUmdi  following.    They  ,j      *i{iartw!n«t 
admitted  that  the  plaintiff*  took  the  tithe  of  laolbs  in  kind  iil  tho  and  Candhmi  | 
year  J744,  and  faid,  that  it  was  cdftomafy  to  take  the  tithe  Of  that  tithes    In 
lambs  of  (heep  depaftured  in  the  fields  in  the  preceding  \^int^r  kind  were  pa]f. 
in  kind,  and  only  a  rate  tithe  for  fuch  as  were  brought  in  after  able  ifor the  wiH- 
Candltffias\  th«t  perfons  occupying  lands  in   the  Uptn  Fields  ^  y^^^^  ^ 
paid  only  a  rate  tithe  of  an  halfpenny  for  each  Iamb  yeaned  ^^^  \\x^    i^ 
after  Lady  Day^  and  for  each  fheep  (horn  the  year  after  (heir  tt^ofe  hrough^  m 
entry  i  becaule  the  flieep,  at  the  time  of  (liearin|;,  had  been  afterC«i^<^j| 
depaftured  in  the  field  only  from  Lady  Day^  and  that  Tuch  rate 
tithe  was  not  due  to  the  plaintiff*,  but  ought  to  go  in  aid  of  thei. 
lafl  year's  payment  made  by  the  going  off  tenant,  who  paid  off 
all  tithe,  although  his  (heep  were  depaftured  in  the  field  to 
Z^idy  Day  only,  for  that  otherwife  the  plaintiff  would  receive  a 
Full  tithe  and  a  rate  tithe  alfo.    They  admitted  the  agreement  that  the  asrr^- 
ihade  by  the  plaintiff  with  the  landholders  In  Loiverliodington  mnt  ended  a 
for  twelve  years,  ending  at  Martinmas   1758 ;  and,  with  regard  ^"^"'""^'^ys^i 
to  tithe  hav,  they,  infiftedi  that  as  there  was  no  tithe  hay  of  the  that  the  fallow 
fallow  field  or  meadow,  more  than  one  year  out  of  three,  and  ®"'y  P'*'**  ^-^'^J 
as  the  tithcablc  meadow,  which  was  the  largeft  and  moft  fruitful,  JhAe* 
came  not  into  fallow  field  till  the  third  year  after  the  plaintiff's 
demife,the  renters  of  the  tithes  had  not  their  equality  pf  enjoy- 
ihent  completed  till  Martinmas  1758,  at  which  time  there  had 
been  eAartly  fouir  complete  rotations,  and  that  therefore  the  tithfe 
liay  of  t\\c  fallow  meadow  was  to  be  accounted  for  by  the  then 
occupier  to  the  going  off  tenant ;  for  that  if  the'plaintiff  tverc  per- 
mitted to  have  tithes  of  the  fallows  from  Lady  Day  1 758,  as 
chimed  by  the  bill,togcther  with  the  payment  maJ.e  at  Martinmas 
175  8,  they  would,  in  fuch  cafe,  pay  for  one  year's  tithe  of  the  faid 
fallow  more  than  they  had  occupied.  'Vhey  fct  forth  an  account 
of  all  the  titlieablc  matters  and  things  they  refpeftively  had  on 
their  ftiid  lands,  and  the  values  of  the  tithes  thereof  ^  but  in-  tnd    that    ftt 
filled  th;tt  the  plaintiff  had  been  fully  paid  in  rcfpeik  thereof  iJami-ff  had  rt- 
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during  his  incumbency ;  that  if  any  tithe  of  the  fallow  field 
and  meadow  had  been  behind  and  unpaid,  it  was  a  deficiency 
commenced  from  time  immemorial,  and  not  during  the  plain- 
tiiaPs  time ;  and  that  they  had  paid  to  the  plaintiff  all  the  tithes 
that  were  due* 

The  defeodanu      The  defendants  filed  their  crofs  bill  for  a  fatisfa£lion    for 
file  a  croft  bilL    their  crofs  demands  on  the  plaintiff,  as  infided  on  by  their 

anfwers  to  be    overpaid,    for  ploughing  and    folding    their 

fheep. 

The  reflor  mi*       The  reftor  appeared  to  the  faid  crofs  bill,  and  denied  that 
fwers  it.  the  defendants  were  entitled  to  fuch  relief  as  prayed  therein* 

evidtncc  I'he  plaintiffs  in  both  caufes  replied  ;  the  defendants  re- 
joined \  and  witneffes  were  examined  on  the  part  of  the  plaintiff 
and  the  defendants  in  the  original  caufe ;  and  upon  hearing 
counfel  for  all  parties,  and  reading  the  agreement  between  the 
plaintiff  iT/iow/^x,  and  feveral  of  the  landholders  in  the  parifh 
of  Boditigton^  dated  April  1 747 ;  an  indorfement  thereon  dated 
the  twenty-third  oi  March  1748,  figned  by  the  defendant  JVil^ 
Ham  Sears  \  another,  dated  the  twenty- feventh  oi  March  1752, 
and  figned  by  the  defendant  Budd\  the  proofs  taken  on  behaJf  of 
the  plaintiff  in  the  original  caufe;  and  on  debate  of  the  matter  ; 

Both  MU  dif-       The   Court  ordered  both  the  original  bill  and  the  crofs  bill 
miflcd  wiUiout  ^  |j    difmiffed,  but  without  cofts  on  any  fide. 

The  Court  Full, 


The 
reid. 


XASTfuTlKlff 

5.  Cxo.  3* 


The    redtor   of 
B  ietcbirgtonj    in 

daiiTS  the  great 
and  (tnall  tithes 
c(tbeTbreeScktb» 
u\f  LifKe  Ccppice, 
Kntruflts  Meadf 
Sbeir^s  Clofe^  the 
farm  giounds 
called  the  War' 
rerif  that  part  cf 
Sb*  Great  MesJ 
railed  7v»  MM 
Afeadsf  another 
pan  oi  the  Great 
ItJtad  laid  into 
Durnford  Mead, 
Chickweil  MeM- 
doWf  tbt  Hnmf 
and  Threi  Mai's 
Mcwtht 


Brown  againji  Annesley. 

Oxfordjbiriy  2gth  April  1765. 

'TpHE  bill  ftated,  that  the  plaintiff  then  was,  and  for  eleven 
*  years  paft  had  been  reclor  of  Bletchingion  in  the  county  of 
'Chiford\  that  the  faid  reftory,  for  all  the  time  whereof  the 
memory  of  man  was  not  to  the  contrary,  had  been  a  parfonage 
prefentative  with  cure  of  fouls ;  that  certain  glebe  lands,  and 
all  manner  of  tithes,  both  great  and  fmall,  arifing  within  the 
parifh  and  the  titheable  places  thereof,  belonged  to  the  re^ory 
or  parfonage  \  and  that  all  the  former  rectors  had  and  the  plain- 
tiff ought  to  have  been  paid  tithes  in  kind  for  com,  grain,  hay, 
dry  cattle  fed  and  depart  ured  or  agifted,  calves,  lambs,  p:gs, 
geefe,  wool,  milk,  eggs,  underwood,  furze,  turnips,  and  the 
aftermath  or  fecond  crop  of  clover  arifing  in  the  faid  parifii 
and  the  titheable  places  thereof,  and  particularly  on  the  lands, 
grounds,  and  premifes  in  the  poffefiion  of  the  defendants  ; 
that  the  defendants,  or  fome  of  them,  had,  for  feveral  years 
pafi:,  been  owners  or  tenants  of  the  feveral  farm^,  land:>, 
grounds^  and  premifes  in  theparilh  and  titheable  places  thereof. 


DURING  THE  REI6N  OF  GEORGE  THE  THIRD.  99 

Tiz.  the  defendants  Annejlej^  Tettng,  Bujby^  and  WaltoHy  of  the  »«t>w» 
three  Southies,  Lince  Coppice^  Krunvlfs  Mead^  Sheif^s  Chfe,  the  j^^^'^^^^ 
Warren^  then  divided  into  four  grounds,  T%t}o  Mill  Aleadsy 
and  part  of  the  Great  Mead}  the  defendants  Appletree^  Tick* 
^oelly  and  Anne/lejj  of  part  of  Great  Mead  now  laid  to  Durnford 
Meady  ChicltHvell  Meadow^  the  Ham^  a  littlq  meadow  between 
Cbickweil  Meadow  and  the  Parfinage  Meadow  called  Three 
Mer^s  Mowth  s  that  the  defendants,  from  the  twenty-fifth  of 
March  1 75 1,  had  feverally  fed,  depaftured,  and  agifled,  barren 
and  unprofitable  cattle  on  the  faid  farms,  lands,  and  premifes, 
and  had  calved,  yeaned,  pigged,  and  hatched,  a  nunber  of 
calves^  lambs,  pigs,  and  geefe,  and  had  arifing  thereon,  corn, 
grain,  hay,  wool,  milk,  eggs,  underwood,  fiirze,  turnips,  and 
aftermath  or  fecond  crop  of  clover ;  that  all  the  tithes  thereof 
were  yearly  worth  forty  pounds,  and  ought  yearly  to  have  been 
jufUy  fet  out  and  paid,  or  fome  fatisfa£tion  made  in  lieu  thereof 
to  the  plaintiff  as  re£lor ;  but  that  the  defendants  had  refufed 
to  fet  out,  fatisfy,  or  pay  the  fame,  or  to  make  any  compofition 
in  lieu  thereof:  and  he  fet  forth,  that,  by  a  decree  made  in  this 
court  in  Eq/ler  Term^  in  the  fifteenth  year  of  Charles  the  Firjl^ 
in  a  caufe  then  depending  between  the  then  incumbent  of  the 
faid  reAory  or  parfonage,  and  the  owners,  tenants,  and  occupiers 
of  the  faid  lands  and  premifes,  and  particularly  of  Sheirfs  Clofe^ 
Chickwe/l  Meadow^  the  Hatn^  and  the  little  meadow  or  Three 
Mefts  Mewth^  adjoining  to  Chtckweii  Meadow^  2nd  the  premifes 
aforefaid,  tithes  in  kind  for  all  the  faid  titheable  matters  had 
been  decreed  to  the  faid  then  incumbent  in  right  of  the  faid  rec- 
tory (a) ;  that  by  another  decree,  dated  the  eighteenth  day  of 
February  176 1,  made  in  a  caufe  wherein  the  prefent  plaintiff 
and  J,  Batiey  his  lefiee  were  plaintiffs,  and  the  defendant  ^«- 
nefley  and  others  were  defendants,  the  faid  defendants  were  or- 
«dered  to  fatisfy  to  the  plaintiff  for  the  value  of  the  tithes  arifing 
in  Chickwell  Meadow  and  Ihree  MetCs  Mowth^  during  the  time 
demanded  by  the  bill  from  Lady  Day  1 753  to  Lady  Day  1 756  (^)* 
The  bill  therefore  prayed,  that  the  defendants  might  be 
decreed  to  come  to  an  account  with  the  plaintiff,  and  fatisfy 
and  pay  him  all  and  every  the  tithes  fubtrafted  by  them  or 
cither  of  them,  or  the  juft  value  thereof,  and  that  they  might 
be  compelled  to  fet  out,  pay,  or  fatisfy  the  plaintiff  the  full 
Talue  of  all  the  tithes  that  were  then  due  or  that  fhould  for 
the  future  acgiie  from  or  upon  the  faid  feveral  lands  fo 
held  by  them* 

The  defendant  Annejley  admitted,  that  the  plaintiff  had 
been  for  twelve  years  paft  reftor  of  the  pariih,  but  faid,  that 
be  did  not  believe  that  all  tithes,  both  great  and  fmall,  therein 

faj  Eaflcr  term,  15.  Car,  x.  Potter  (*)  Sec  Brown  ♦.  Bullcr,  ante,  p.  i« 
o.  CogbilL 

Ha  arifing, 
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Bkoww  srifingy  had  at  all  times  belonged  to  the  faid  reftory,  or,  par- 
AiiH«t*  y  ^^cularly,  that  the  plaintiiF,  as  Tc(\or  thereof,  was  entitled  to 
Th  d  A  *^^^^  ^^  ^'^^  ^^  ^^^  ^^  ^^y  ^^  particular  titheable  matters  in 
f^y^xh^tJCM^l  the  bill  mentioned,  which  had  arifen  from  the  farms  and  lands 
MeaJBndShcin^s  Called  Kmwles  Mead,  Shein*s  Clofe^  the  Warren^  and  the  Milt 
C/3>arepa.ceicf  Meads.  He  admitted,  that  he  had  been  occuplei:  of  the  coppice 
\tltflAi  *^"'^  ground  called  the  Lince^  and  of  part  of  the  lands  called  Southiei, 
that  there  i*s"a  P^^^^^d  with  undcrwood ;  and  he  fet  forth  an  account  at  what 
f^^us  of  eight  times  the  faid  coppice  and  underwood  had  been  feverally  felled 
Jh.iiinifs  a  ytar,  and  cut  down  during  the  time  he  had  occupied  the  fame.  He 
t!'/*^*  "  ^'  *^^^  admitted,  that  he  was  owner  of  all  the  farms  and  lands 
of  the'  '?ith«  nacntioncd  in  the  bill,  and  faid,  that  he  believed  that  a  certain 
thereof  J  that  ^^^c^cnt  invariable  yearly  fum  of  eight  (hillings,  had  for  time 
Vrychjty  Bru/^t'  immemorial  been  paid  by  the  owners  of  the  lands  called  Stut^ 


five  fliiii  ngs  a  lands  ^  and  he  averred  that  Knoivles  Mead  and  Shein*s  Clofe 
year  is  payable  were  part  of  Siutjieldy  otherwifc  Stutfold*s  lands.  He  alfo  faid, 
!p'if-^uf/f  ind  *^^^  ^^  believed  that  a  modus  of  five  (hillings  had  been  paid 
three'^olill.ngs  J^^^^J  f^**  ^ry  Clofe  and  Bridge  Leaze^  and  three  fliillings  and 
and  foarpcnce  a  fourpencc  for  Millfiehd  as  aforefaid  ;  and  averred  that  Dry  Ciofe^ 
Ht^T  for  Mill.  Bridgewayy  and  Millfield  were  the  fame  lands  as  were  now 
"it'V  Ww^Tf  ^^^^^  ^^^  JVarren.  He  faid,  that  he  alfo  believed  that  anotl>er 
thir  eco  Miingf  ininQemorial  funt  of  thirteen  (hi  <  ngs  and  four  pence  yearly, 
and  fuorpence  a  had  been  paid  for  the  Two  Mill  v.eads  as  aforefaid.  And  he 
year  for /iwr«»  further  faid,  that  all  the  aforefaid  yearly  fums  had  been  ac- 
^f  ^^v^  ccptcd  as  modufes  or  ancient  yearly  payments,  in  lieu  or  fatif- 
Snttbiei^  Lime  ^^'^^  ^^  ^^^  '^e  tithes  ariflng  on  the  above-mentioned  lands, 
C(ffUt^  the  two  until  the  time  of  the  death  of  the  lad  incumbent  on  the  faid 
parts oir^fGrM/  reftoryj  that  he,  being  owner  thereof,  had  paid  to  the  plaintitF 
J^iif^^^t!  ^^^  f-veral  years,  to  Michaelmas  176?,  the  faid  yearly  fums  j 
iUm  and  Thru  *"^  '^^*  "^  **'^^  ^^  kind,  or  Other  fatisfadlion  in  money,  had 
JAiJt  Mowth,  ever  been  rendered  or  paid  to  the  rcftor  of  the  faid  pan(h  for 
■re  tithe  free  J    any  titheable  matters  arifing  on  the  refidue  of  the  farm  and 

lands  called  the  Three  Souihies^  Lince  Coppice^  part  of  Great 
Mead^  other  part  of  Great  Mead^  now  laiU  to  Darnford  Mead^ 
Chichwed  Meadow^  the  Ham^  and  Tbrse  Mens  Mowth^  except 
that  the  plaintiff  had  been  paid  the  tithes  of  Chiciivell  Meadow 
and  T^ree  Men's  Mowthy  irom  Lady  Day  1753  to  Lady  Day 
1756,  purfuant  to  a  decree  of  this  court.  He  alfo  faid,  that 
tliG  faid  refidue  of  the  lands  lie  near  the  Txvtr' Chartvell,  and 
were  all  meadow  ground  except  the  Lince  and  the  SouthieSy 
which  were  both  planted  with  underwood;  that  the  faid 
m<radows  were,  beyond  the  momory  of  man,  common  or  lot 
meadows,  whertin  ieveral  pcrfons  had  parts  or  (hares,  and 
partituaily  the  re.  or  of  the  pari(h  ;  hat  during  the  time 
the  f?.  d  ommon  or  lOt  me.  dows  w^tc  i  •.  the  hands  of  the  lord 
of  the  ma.ior,  And  line  ^  no  t  thes  had  ever  been  paid  for  any 

of 
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oF  them  (except- for  the  three  years  as  aforefaid):  and  he  in-       '"^i* 
lifted^  that  the  rcftor  had  very  fuiBcient  rccompencc  for  the  tithes    xvixMy* 
from  the  faid  meadows,  and  tha:  the  faid  lands  were  free  and 
ei^empt  from  the  payment  of  tithes.     He  admitted  the  former 
fiiit,  but  faid,  that  fince  he  had  put  in  his  anfwcr  thereto  he 
had  found  that  Chirkmfl  Meadow  and  Three  Merfi  Mowth  were 
not  part  of  the  lands  to  which  fuch  real  compofition  extended. 
He  alfo  admittedt  that  the  faid  common  or  lot  meadows  were 
inclofed ;  had  come  into  the  hands  of  the  lord  of  the  manor 
long  before  the  inclofurc ;   and  were  not  any  part  of  the  lands 
inclofed*,  as  mentioned  at  that  time  in  his  former  anfwer.    He 
xlfo  admitted,  that  the  faid  bill,  filed  by  Potter  v.  CoghtU^  was 
for  a  fubtraAion  of  tithes  arifing  on  the  fevcral  parcels  of  land 
for  which  the  plaintiff  claimed  tithes  by  his  prcfent  bill  \  and 
tiiat  It  was  then  decreed,  that  the  plaintiff  fhould  have  po& 
feiEon  of  the  tithes  in  kind  of  all  particular  lands  in  queilion, 
until  the  defendant  (hould  eviA  him  .by  a  trial  at  law  \  but  he 
faid  that  he  had  afterwards  appealed  to  the  lord  commiffioners 
of  appeals  to  have  the  faid  decree  reverfed ;  that  thereupoa 
their  lordlhips  ordered  the  barons  of  this  honourable  court  to 
certify  whether  any  depofitions  had  been  read  at  the  hearing  of 
the  faid  caufe,  and  that  if  there  had  not,  that  then  their  lord- 
lhips did  think  fit  that  the  petitioner  Coghill  fhould  have  pof- 
ieiSon  till  the  party  grieved  ihould  iue  and  a  trial  be  had  }  that    . 
the  barons  did  certify,  that  no  proofs  hau  been  read  at  the  hear- 
ing of  this  caufe ;  but  that  no  further  proceedings  were  had  upon 
the  faid  appeal.    The  defendant  fet  forth  feveral  receipts  for  the  vA    olTcrf   % 
wodt^ts  aforefaid,  and  offered  to  pay  the  plaintiff  one  tenth  **"*'*     ^^   *^* 
part  of  the  yearly  rent  of  fuch  part  of  the  lands  in  queftion,  if  the  JJJ*y  ^  JJ^  \^*^     ' 
plaintiff  ihould  be  entitled  to  tithes  in  kind  provided  the  other  judged tUheable. 
defendants  could  not  give  an  account  thereof^ 

The  other  defendants  admitted  that  they  were  tenants  to  An^  The  federal  te. 
if£/7<3  J  and  they  put  in  the  like  anfwers  as  to  their  lands,  and  faid  ""**»  ^^  ^^  ^^ 
that  they  had  never  paid  tithe  in  kind,  or  any  modus  or  compo-  i:u.^][a^JJ 
fit  ion  for  the  fame  ;  that  they  were  let  to  them  tithe  free,  and 
therefore  they  were  not  able  to  fet  forth  any  account  of  their 
titheabie  matters  and  things,  but  that  in  cafe  the  plaintiff  (hould 
be  entitled  to  tithes  in  kind,  were  willing  to  make  him  a  reafon- 
able  iatisfaAion  for  the  fame. 

The  plaintiff  replied  j  the  defendants  rejoined  \  and  wit-  .j^  eridtiis 
Heiles  were  only  examined  on  behalf  of  the  defendants  i  read, 
and  upon  hearing  counfel  for  feveral  days,  and  reading  a 
receipt  iigned  P.  Brown^  dated  the  twenty-ninth  of  Alarcb 
^7^3  >  feveral  of  the  depofitions  taken  in  the  caufe  of 
Pottsr  V.  Coghill;  the  decree  made  on  the  hearing,  dated  the 
fecond  of  May  1639  ^  an  order  of  the  right  honourable  the 
lords  commiilioners  for  petitions,  dared  the  ieventeenth  of  yune 
164  X }  a  certificate  from  the  lord  chief  baron  and  the  reft  of 

H3  -      th« 
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Bkown       barons  of  this  court  to  the  lords  commiiGoners,  dated  the  fecond 

^1^"!^         of  November  164.1  \  feveral  depoHtions  taken  in  this  caufe  \  the 

*     depoiitlon  of /JPl  Anmfin^  taken  in  the  former  caufe  of  Brawn  v*. 

Annejley  \  an  indenture,  dated  the  twenty-fecond  of  Aprils  itk 

the  twenty-firft  year  of  James  the  Firft^  figned  by  G.  Burkead, 

then  reAor  of  Bleichington^  John  PooTy  and  others,  tenants  of 

lands  in  the  faid  parifh,  whereby  a  general  inclofure  was  made 

of  the  wade  landsf  open  lands,  commons,  &c.  in  the  faid 

pariih>  and  allotments  thereof  made  to  the  reftor  of  the  faid 

The  reftor  ad-  P^^^^  ^"^  ^^'"^  ^f  ^^  manor  and  tenants  refpeftively  ;  and  the 

mits  the  moduj^t  plaintiff's  couufel  admitting  that  the  three  aforefaid  mcdufes  of 

of  eight  fhiiLngs,  eight  (hillings  and  fivepence,  and  three  ihillings  and  fourpence^ 

fivefh  irngs,and  )^2lA  been  paid  in  lieu  of  all  tithes  for  the  feveral  lands,  &c.  in 

^r  fowpcnS  ^^^  anfwer  of  Annejley   mentioned,  viz.  SiutfieUs^   othcrwife 

had    been   re.  ^tutfolds^  Dry  Clofe^  Bridge  Leaze,  and  Milifieldi  and  on  fuU 

ccived.  debate  thereon  had  ; 

I  Oil  A   direfied      The  Court  Ordered  a  trial  at  law  on  the  two  following 

to  uy  whether  iflues  : 

Knrwiet  Mead  *'  FiRST,  Whether  the  lands  called  Knowles  Mead  and 
and  sbein*  chfe  ««  Shehi's  Clofe  were  any  part  of  the  lands  heretofore  called  &»/* 

arc  part  of  Stut-   it  ^Ids^  Othcrwifc  StUt/oUs." 

or  the  Dry  *«  Secondlt,  Whether  the  ground  now  called  the  Warren^  or 
C/fl/i,       Bridge  ii  any  part  thereof,  was  heretofore  known  by  the  names  of 

fieT'X^^be   "    ^''y  ^^^^''   ^^^^^^  ^^"^^^   '•'"^  Millfieldr 

Tfie  hm  difmiff-  ^^^  CouRT  further  ordered,  that  fo  much  of  the  bill  a» 
cd  by  confcnt  as  demanded  the  payment  of  tithes  in  kind  for  the  feveral  pieces 
to  the  tithes  of  of  ground  called  the  7w  Mill  Meadsy  and  for  which  lands  the 
*M  It  r*h  ^^^*^^^^*^^s,  by  their  anfwers,  infilled  on  a  modus  of  thirteen 
the  modui  of  fl^^l^J'^gs  and  fourpencc,  payable  in  lieu  of  the  tithes  of  all  th« 
thirteen  Aiiiilngft  matters  and  things  arifing  or  renewing  on  the  faid  two  pieces 
and  fourpcnce  is  of  ground  called  the  Two  Mill  Meadsy  be  difmilTed  by  confent 
fct  up.  without  colls. 

The  defendants  T^HfL  CouRT  further  ordered  ,the  defendants  to  feverally  and 
ordered  to  ac-  rcfpedlively  account  with  the  plaintiff  before  the  deputy  remem- 
count  for  the  brancer  for  the  tithes  of  the  feveral  titheable  matters  and 
TArl!  5«i&«  things  which  had  arilen,  renewed,  or  increafed  on  theleveral 
Linee  Copfice,  lands  in  the  faid  parilh  of  Bletchington^  called  the  Southies,  ths 
the  two  parts  of  Lince^  part  of  Great  Meadj  other  part  of  Great  Mead  now  laid 
Gteat  Mtad,  to  Dumford  Mead,  Chickwell  AJeado^v,  the  Ham,  and  Three 
aJ^^L  ^Tm  ^^^'^  mewthy  in  the  feveral  occupations  of  the  defendanu 
^ntiTbret Men]  during  the  time  they  the  faid  defendants  had  been  in  pof« 
Mowtb^  witi)  feflion  thereof :  the  defendants  to  pay  the  plaintiff  his  qo&% 
«>ft»-  of  fuit  touching  the  matters  for  which  they  arc  feverally  to 

account* 


Ptle 
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Pyle  apainft  Clark.  EAtTt«T«iii 

^      -^  5  Geo   3. 

DevonJbirCj  id  May  1765. 

THE  plaintiff,  on  behalf  of  hiinfelf  ard  all  other  the  parifti-  The  plaintiff,  m 
loncrs,  occupiers  of  land,  and  inhabitants  of  the  pariOi  of  ^^^^"""^^^  jj 
Rochbfary  in  the  county  of  Devoti^  dated,  that  the  plaintiff  oc-  Rgcb^mr  mDim 
cupied  a  meiTuage, '  tenement,  and  lands  called  Upcott,  and  vo^jbire,  files  hi« 
feveral  other  lands  in  the  parifli ;  that  the  defendant  Sainthill  bill  againft  the 
was  impropriatrix  of  the  reftory  j  that  the  defendant  Clark  j^»^proF'a"-ix, 
was  vicar  thereof  j  that  from  time  immemorial  a  cuftom  had  /^ijin^  *  * 
been  ufed  in  the  faid  parifh  that  every  houfholder  within  the  »,  ,*  ^,\  , 

./•rtit  ,*^.  ^  tri'i       that  there  1$  one 

lame  ihould  pay  tp  the  vicar  one  penny  as  a  modus  for  the  tithe  penny  a  year 
of  all  wood  burnt  in  his  houfe  and  cut  down  for  firing  in  his  payable  in  lieu 
family,,  called  the  hearth  penny  \  one  penny  as  a  modus  for  the  ®^  ^*»«  *'"*»«  ^^ 
tithes  of  his  earden,  called  the  garden  penny  /  twopence  as  a  ^^*  ^^^i  on« 
tnoaus  tor  the  Eajter  offerings  for  every  unmarried  man,  making  garden  fluff  • 
in  the  whole  fourpence ;  that  the  faid  fum  had  been  imme-  anJtwopemeia 
morially  paid  by  each  houfeholder  in  the  parifh,  in  lieu  of  the  "^u  of  Emjitr 
tithes  aforefaid  5  that  the  faid  fum  was  payable  by  the  plaintiff,  ^^^^V>  i 
he  being  an  unmarried  man,  to  the  defendant  C&ri  as  vicar ;  that  the  tithes  of . 
that  all  other  tithes,  in  refpcft  of  the  farms  he  occupied,  were  ^  other ^ticlc» 
payable  in  kind,  or  fome  compofition  in  lieu  thereof;  that  Jj^^P^  *  "* 
accordingly  he  had  for  feveral  years  paft  paid  to  Clarh  certain 
compofition  in  lieu  of  fmall  tithes  and  of  the  tithes  of  hay,  Jfoundcd***"^ 
to  Lady  Day  1 762,  and  had  paid  into  the  confiftorial  court  of  the  vioar  for  the 
Exeter^  in  confequence  of  a  libel  exhibited  againft  him  by  tithes  of  hay  and 
Claris  the  faid  compofition  to  Michaelmas  1762,  and  had  ten-  fmall  tithes,  and 
dered  the  faid  compofition  due  at  Lady  Day  1763  j  that  he  had^^]j^/»^Y** 
fet  out  for  the  defendant  Sainthill  or  her  leflces,  the  great  ^  ^^  *^  ^^ 
tithes  of  all  the  corn  and  grain  which  he  had  in  the  parifli ;  ^^^^  ^^,^  PJ'^ 
and  that  having  paid  fuch  tithes  in  kind  to  the  impropriatrix,  Jjthc'n  kiS!J^*^ 
and  (uch  compofitions,  including  the  faid  modus  to  the  vicar,  he 
had  duly  fatisfied  all  his  tithes,  both  great  and  fmall,  to  the  Compofition  ?n^ 
time  of  filing  his  bill  \  but  that  the  defendant  Clark  had  exhi-  eluded  the  «•• 
bited  a  libel  in  the  court  chriftian  againft  him  before  James  dujes\ 
Carrington,  vicar  general  and  principal  official  of  the  epiifcopal  ^^at  notwith- 
confiftorial  court  of  Exeter  for  non-payment  of  tithes  for  thirteen  nandjng,  the  vi- 
years  paft,  thereby  demanding  the  tithes  of  wheat,  barley,  rye,  car  had  libelled 
oats,  beans,  peafe,  hay,  clover,  grafs,  clover  feed,  coppice  wood,.  ^/'"  .*"  ^  ^P*' 
underwood^  gardens^  milk,  herbage,  pafture,  herbs,  fruits,  ^\^^  great*tithe« 
flowers,  wool,  lambs,  colts,  pigs,  Ea/fer  offerings,  and  flax,  for  Eaji^r  offer- 
and  claiming  them  in  kind,  as  having  arifen  upon  his  faid  farms,  ings,  the  tiihet 
on  a  pretence  that,  as  the  faid  compofition  for  fmall  tithes  and  ^^  ^*'^»  *"^  ®* 
hay  did  not  extend  to  corn  and  grain,  he  was  entitled  to  re-  Ihathcwal  ready 
cover  againft  him  the  tithes  thereof;  but  that  as  he  had  fet  to  pay  hi»  fu- 
out  and  paid  the  tithes  of  all  his  corn  and  grain  for  the  turc  tithes  to 
faid  years  to  Sainthill  or  her  leffees,  and  as  byxeafon  of  fuch  ^^^^^  *^  ^^^^ 

Ua  claim  ^^  "^^^  *"* 

"  ^  ^^^  ^Uy  belongs 
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f  ^^»         pUJm  m^de  by  ;hc  vicar,  he  was  at  a  lofs  to  whom  he  ought  M 

ChAiLt*        P^^  ^'^  tithes  ot  corn  and  grain  for  the  future  until  the  rights 

of  the  faid  impropriatrlx  and  of  the  faid  v5car  were  fettled^ 

and  was  reacjy  and  y^ilHng  to  pay  the  faine  to  fuch  party  as 

^nd  pr»yj  that  fliould  be  entitled  thereto,  he  prayed  that  the  defendants 

hJTpro'S'tri^"'*  might  refpeftlvery  fct  forth  what  fpccics  of  tithes  they  rcfpcc 

toay  be  ordered  tiycly  claimed  within  the  faid  parifh  and  their  right  thereto! 

p    ittterflMuij  thait     they   might    interplead   together    touching     the     right 

which  they  rclpcf^ivcly  fct  up  tp  the  tithes  of  wheat,  barleyt 
rye,  oats,  beans,  and  peafc,  or  any  oth^r  fpecies  of  tithes 
which  they  refpeftivefy  claimed  j  that.  In  *  cafe  it  fhould 
appear  that  the  defendant  Clark  was  ciititled  to  any  of  the 
tithes'  whicl>  he  the  plaintiff  had  paid  tp  or  for  the  ufc  of 
Sainthill^  ihc  might  account  with  Clark  for  the  fame*  and  pay 
iriT^*'^"  *^*  the  value  of  fuch  tithes  to  him  •,  that  the  faid  cuftom  might 
rT*ff  be  cflablirtied,  and  the  defendant  Clark  he  decreed  to  receive 

ftoxti  the  plaintiff  for  the  future  one  penny  as  a  modus  in  lieii  of 

the  plaintiff's  tithe  of  wood  burnt  in  his  houfe  and  cut  for  firing 

for  his  family ;  one  penny  as  ^  modus  for  the  tithe  of  his  garden  ; 

and  twopence  as  a  modus  for  Eafter  offerings^  for  eycry  un-l 

•ndthevlcjirre.  nii^ried  mail  in  his  family,  and  in  full  thereof;  and  that  Clark 

ftrtired     'torn  inight   bc  reftraincd  by  injiinftion  froth  any  further  pre cecd- 

proueding     in  ihgs  upon  his  faid  libel,  in  the  court  chriflian,  touching  any  of 

tlic       Spiritual  j^^  jnatiers  aforcfaid;       '     '^  .•..,.,. 

court. 

The  Vicar  ad  ^^^  defendant  Clark  admitte^i,  that  the  plaioti^  held  the 
tnits  the  ni*dufei  f^rm  and  lands  as  ftated  in  the  bill ;  tKfiit  the  defendant 
citbektaitbftn  J^  ScinthUl  vTTiS  impropriatrix  of  the  reftoryj  that  he  was  vicar 
tyhn6^tgarda  tbcrcof  J  and  faid,  that  as  fuch  he  was  entitled  tp  all  vicarial 
"'"^  5  tithes  arifmg  thercip  ;  and  that  the  modufesy  as  mentioned  in  the 

bill,  had  been  paid  to  him  by  the  plaintiff  in  lieu  of  the  feyera) 
Iniifts  Ml  two-  niatters  aforefiaid  •,  but  he  denied  that  twopence  were  payable  us  a 
|>cnc€  f  r  cveiy  modus  for  Enjler  offerings  fpr  each  houfchclder  and  all  the  com- 
perftm  in  the  municants  in  hi^  family  and  infifted  that  fourpence  were  due  a( 
plaint .ff'sfamjy  j^^n^^  yearly  foir  every  married  man  and  his  wife,  and  two- 

as  U^itir  offer.     • -^         '    .     '    ^     •         '  •        .     •     v  c  ^L   *  \ 

ingi:  pence  a -piece  for  every  communicaiiti  m  lieu  pt  their  general 

•  J  "a  iv.,  oblations:  that  all  other  tithes  of  the  Und  occupied  by  the 
lings  an  acre  'n  plamtiff  in  the  paritQ  were  payable  m  kmd,  except  the  tubes 
]i«u  of  chc  tithes  of  hemp  and  flax,  for  which  he  apprehended  he  was  entitled 
of  aaxj|  to  five  piillings  an  acre-     He  admitted  that  he  had  for  feverai 

years  pail  taken  a  comppfitiou  in  lieu  of  the  plaintiff's  fmal^ 
tithes  and  tithes' of  hay  to  Lad^  Day  1^62^  but  inlided  that  Hich 
cbmpofition  did  not  extend  to  the  live  fhiilings  an  acre  fpr  the 
thhes  of  fiax  }  and  he  denied  that  he  had  ever  agreed  tp  accept 
fuch  com pofit ion  fincc  Lady  D.fj  1762;  but  faid  that,  on  the 
fiyi  that  he  U-  cpntrary,  he  had  fued  cut  a  citation  from  the  confiftprial  court 

belled  the  plain-  of  Exeter  asainft  the  plaintiff  in  a  caufe  of  fubtradlion  of  tithes  ; 

•  •      ,«      w.i*'i..*.-  .-,. »•     J.      * 

tiff  m  the  fpiri-   ' 

tiial  court  $  ftAT  that  the  compofition  did  Hot  include  the  moJufu  for  f  re  vkpJ,  gardtB  Jfuff^  or  Eajfer  of* 
feiings,  or  the  t  thes  of  flax }  Jtod  that  he  had  only  received  the  compofition  to  Mkboilmai  176a,' 
and  had  tendered  it  to  Ii«i/yl>«jp  X763,  • 
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that  he  had  appeared  thereto^  and  tendered,  by  leaving  with        P^it 

the  regifter  there,  one  pound,  eight  ihillings,  and  threepence         «f«"!^ 

for  half  a  year's  tithe  of  his  faid  lands  due  at  Micbaflmas  1762,  «•*««• 

but  that  he  had  rejected  the  faid  tender,  and  exhibited  the  libel . 

as   ftated  in  the  bill  for  the  recovery  of  his  faid  tithes.     He 

denied  that  he  knew  that  the  plaintiff  had  fet  out  to  the  de* 

fcndant  SainibiUy  or  her  leflees,  all  his  tithes  of  corn  or  grain. 

He  fnrthcr  laid,  that  the  plaintiff,  by  paying  fuch  compofition 

to  him  as  aforefaid,  had  not  duly  fatisfied  all  his  fmall  tithes  to 

the  time  of  filing  his  bill,  and  that  the  faid  compofition  did 

not  include  the  modufes  for  wood,  gardens,  and  Eafitr  offerings  % 

and  he  fubmitted  that  his  fuit  in  the  ecclefiallical  court  was 

not  unneceiTary  \  that  he  had  a  right  to  tithes  in  kind ;  that 

he  was  not  obliged  to  accept  a  compofition  in  lieu  thereof;  that 

he  had  alfo  a  right  to  five  (hillings  an  acre  for  the  tithe  of  flax ; 

but  that  he  difdaimed  all  right  to  the  tithes  of  wheat,  barley^  rye, 

oats,  beans,  and  peafe,  though  demanded  by  the  libel.     He 

alfo  infifted  that  he  had  a  right  to  the  tithes  of  apples,  nur* 

Teries,  hay,  clover  grafs,  clover  feed,  coppice  wood,  underwoodf 

f wardens,  milk,  herbage,  padure,  herbs,  roots,  flowers,  wool, 
amb,  colts,  pigs,  i^A/ycT  offerings,  hemp,  and  flax;  and  faid,  thathewv^fil* 
that  he  was  ready  to  accept  the  faid  compofition,  in  lieu  of  ling  to  receive 
tithes,  to  Lad^  Day  1 762,  fave  as  to  the  faid  five  (hillings  an  ^^  ^^  ^^*2 
acre  for  flax,  which  was  not  included  therein*     He  declared  2theol^«* 
that  he  had  never  infilled  on  the  tithe  of  wood  for  firing, 
or  of  garden  Auff  in  kind,  or  that  he  had  denied  fuchcufioms 
as  the  hearth  penny  and  the  garden  penny. 

The  defendant  Sawthill  itras  not  ferved  with  fubpctna^  and 
therefore  did  not  anfwer. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  but  xio  wit-  Tht.cnft 
^aeffcs    were    examined   on  either    fide;    and  upon  hearing  heard, 
counfel  and  reading  the  libel  exhibited  in  the  fpiritual  court 
find  the  Arlxeduie  thereto,  as  fet  forth  in  the  defendant's  an« 
fwer  ; 

The  Court  ordered  the  modus  of  one  penny,  in  lieu  of  the  The  kcra/nm^ 
>4the  of  all  wood  burnt  by  the  plaintiff  in  his  houfe,  and  cut  down  "^  ^^  gard^m 
for  firing  in  his  family,  called  the  bearib penny ;  and  the  modus  /*"V  «ft«Wiflic<i 
of  one  penny  in  lieu  pf  tithes  of  the  plaintiff's  garden,  called  the  ^  the^pSStiff  * 
garden  penny^  to  be  eftablilhed  during  tlic  time  the  plaintiff 
ihould  continue  in  poffeflion  of  the  farm,  and  the  defendant 
Clark  ihould  continue  vicar  of  Rechbear^  but  that  the  fame 
be  done  at   the  expence  of  the  plaintiff,  the  defendant  not 
difpnting  the  faid  modufes ^  but  having  admitted  them  to  be  pay- 
able by  his  libel  exhibited  againft  the  plaintiff  in  the  fpiritual 
court. 

Tn  Court  further  ordered  the  inj^nAion  to  be  diffolved.      Tbe  injanftm 
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PvL«  The  CouTiT  further  ordered,  that  as  to  all  other  matters  the 

cf  ABB.       ^^^^  ^^  difmiffcd,  with  cofts  to  be  taxed'for  the  defendant  Clark 
The  bill  as*  to  ^^  ^^^  deputy  remembrancer  of  this  court. 

other  matters,  difonifled  with  cofts. 


TtiK.  TitM,  Llwyd  a^ainj  Brown. 

5,  Geo.  3,  d>      ^ 

MiddlefeXy  "jih  June  1 765. 

The  reSor  of  'T^HE  bill  ftated,  that  the  plaintiff  was,  in  the  year  1758,  law- 
^t^*}^  ^^'  ^"^^^  inftituted  and  indufted  into  the  rcaory  and  pariOi 

^ntriled*\o°4d^  church  o£  Hornfeyy  in  the  county  oi  Middle/ex  ;  that  by  means 
an  acre  from  the  thereof,  he  was  entitled  to  all  great  and  fmall  tithes  yearly 
occupiers  of  arifing  In  the  faid  pariih,  and  the  titheablc  places  thereof, 
^"^*  ^'^^^""  ^*  or  to  feme  fatisfaclion  in  lieu  thereof;  that  he,  not  intending 
of  all  tithes  bDth  *^  interrupt  the  ancient  eftablifhed  praftice  of  the  faid  parifli, 
great  and  fmail,  claimed  as  fmall  tithes  for  every  tenth  lamb  after  the  firft  feven, 
theagiitment  of  five  fliillings,  v/z.  one  in  the  firft  feven  that  (hould  fall,  and 
cattle, cows, and  the  next*  out  of  every  next  ten  following  ;  for  every  tenth 
dcmajodi^what-  goofe  after  the  firft  feven,  if  not  taken  in  kind,  which  was  in 
fovstr  arifing  ^^^  choice  of  the  minifter,  the  fum  of  one  {hilling  ;  for  every 
thereio.  tenth  pig  after  the  firft  feven,  two  (hillings  and  flxpence  ; 

for  every  cow,  at  Eajler^  fourpence  \  and  for  every  perfon 
above  the  age  of  fixteen  years,  at  Eajier^  threepence  }  that 
the  faid  tithes  had  been  cpnftantly  paid  to  his  predeceiTors  \ 
that  the  defendants  had  been  inhabitants  and  occupiers  of  lands 
within  the  faid  pariih  for  feveral  years  paft  \  that  during  fucli 
time  they  had  re(\>efkively  had  therein,  or  in  the  titheable  places 
thereof,  divers  lambs,  geefe,  pigs,  cows,  and  -perfons  in  thei# 
refpeftive  families  above  the  age  of  fixteen  years ;  for  which  they 
*  ^  bad  refufed  to  pay  or  account  with  him.  The  bill  there- 
fore prayed,  that  the  defendants  might  be  decreed  to  account 
with  the  plaintiff  for  the  titheable  matters  and  things  afore* 
faid. 

The  defendants  faid,  that  the  plaintiff,  they  believed,  was  reftor 
of  Horfifey  ;  but  they  denied,  that  he  was  entitled  to  receive 
fuch  fmall  tithes  for  lambs,  geefe,  pigs,  cows,  and  perfons  above 
the  age  of  fixteen  years  in  their  families.  They  admitted,  that 
they  had  been  feveral  years  inhabitants  and  occupiers  of  lands 
within  the  faid  parifh,  and  had  during  that  time  feveral  Iambs, 
geel'e,  pigs,  cows,  and  divers  perfons  above  the  age  of  fixteen 
years  in  their  families  \  but  they  infifted,  that  all  occupiers  of 
lands  in  the  faid  parifh  had,  from  time  immemorial,  only  paid 
to  the  refior  a  modus  of  fourpence  an  acre  for  all  the  lands  held 
by  them  therein,  in  lieu  of  all  tithes  both  great  and  fmall,  the 
agifiment  of  cattle,  cows,  and  all  other  demands  whatfoever,  for 
or  on  account  of  tithes  to  the  faid  reftor,  favc  only  that  the 

inhabitants 


^  V 
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inhabitants  bad  ufuallj)  at  Ea/leri  given  fome  finall  ium  to  the       ^^^7? 
rcftor  (which  they  apprehended  might  be  by  way  of  Eqfter       /iSwK. 
cfferrngs)^  being  generally  two  {hillings  and  iixpence  \  and  that 
the  faid  fum  amounted  to  more  than  threepence  a  piece  as  afore- 
iadd. 

The  defendant  Brnvn  faid,  that  he  had  refided  and  occupied 
a  farm  in  the  pariih  twenty-four  years  ;  that  about  fourteen 
years  ago  he  began  to  fuckle  houfe  lambs  i  that  he  paid  the 
plaintiff's  predeceffors  for  feven  years  feven  (hillings  and  fix- 
pence  a-yeafy  and  for  the  laft  five  years  ten  fhiUings  and  iix« 
pence  a-year,  for  the  tithes  of  fuch  fuckled  lambs,  and  alfo  had 
paid  one  ihilling  at  Eqfier  yearly  ;  but  that  on  being  informed 
that  none  of  the  other  occupiers  of  land  did  the  like,  he  had 
difcontinued  fuch  payment  for  the  tithes  of  fuckled  lambs. 
He  denied,  that   fuch  tithes  as    were   claimed   by    the  bill 
were   after  the   ancient  and   eftjiblifhed  rule  of  the  pariih, 
or  that  they  had  everpaid  the  plaintiff's  predeceffors  after  that  rate, 
or  made  any  other  payments  on  account  of  tithes  to  them  than 
as  aforefaid.    He  faid,  that  the  plaintiff,  as  re^or,  had  gUbe  lands 
to  the  value  of  one  hundred  pounds  a- year  i  that  he  was  excufed 
from  the  payment  of  poor's  rates  j  and  that  thpfe  benefits  added 
to  the  modus  of  fourpence  an  acre  and  the  gift  or  offering 
from  the  occupiers  of  lands,  made  his  income  more  than  two 
hundred  pounds  a  year ;  and  that  it  was,  in  the  apprehenfion  of 
the  pariih,  a  full  recompence  for  all  tithes  arifing  in  the  faid 
parifli* 

The  plaintiff  replied  }  the  (defendants  rejoined ;  and  witnefles 
were  examined  on  both  fides  ;  and  upon  hearing  counfel ;  and 
reading  feveral  proofs  taken  in  the  caufe ;  and  a  receipt^  figned 
T»  Cariwrigbt^  dated  the  thirteenth  of  OBotet  1 747  % 

Thb  Court  ordered  a  trial  at  law  on  the  following  ifliie^ 
<^  Whether  there  be  a  cuftom  within  the  parifh  of  Hornfij^  , 
*^  oblerved  for  time  beyond  the  memory  of  man,  that  all  and 
<<  every  occupier  and  occupiers  of  lands  therein  have  paid, 
c(  or  ought  to  pay,  to  the  rector  of  the  faid  parifh,  a  m^- 
<^  du$  of  fourpence  an  acre  for  all  the  lands  held  by  them 
*'  in^e  parifh,  for,  and  in  lieu,  and  in  fatisfaAion  of  all  tithes 
^<  both  great  and  fmall,  the  agiftment  of  cattle,  cows,  and  all 
'<  other  demands  whatfoever  for,  and  in  lieu,  or  on  account  of 
^  tithes,  to  the  faid  re£tor,  except  Eaflsr  fifferingf? 

The  iflue  was  accordingly  tried  by  a  fpecial  jury  before 
THE  Lord  Ckief  Baron,  and  a  verdiA  given  for  the  de- 
fendants* 

The 
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tiwTo  The  Court,  upon  reading  the  decree  and  pojlea^  and  hearing 

agttmft        counfel  for  both  parties,  ordered,  on  the  twelfth  of  June  1766^ 
■OWN.       ^^  ^.|^  ^^  ^  difmiiTed^  but  without  cofts. 

,  T.  Parker. 

S.  S.  Smythb. 
Rich.  Aoams» 


T«xw.  tmm,  Churchill  againfi  Cabell;  et  i  Contra. 

Dorfeijbire^  3 J  July  1765. 

Tlie  pUintiff,  as  'T^HE  bill  ftated,  that  the  plaintiflF  Churchill  had,  about  three 

gt^or  of  Cai/f.    A   years  before,  been  prefented  to,  inltituted,  and  induAed  into 

/«*,  ^siDv^t^  (jj^  redtory  of  the  parifh  of  Cattiftock^  in  the  county  of  Dorfet  ; 

%r\y*i#^  «-  *°^  ^^^^  ^^  ^**  thereby  entitled  to  all  tithes  within  the  pariih 

grumtiu  of  the  and  the  titheable  places  thereof,  or  to  fome  fatisfadlion  for  the 

fedor,  of   the  fame  ;  that  ihe  plaintilF  Hayne  had,  eight  years  before,  been 

i\xY»%  oi  Froom  prefcnrcd  to  the  rcftory  of  Froom  Vanchurcb ;  and  that  he,  his 

tb^'foid county"  ^^^ant,  or  proftor,  was  thereby  entitled  to   all  tithes  arifing 

c}aiins  the  tiihc»  therein  \  that  on  the  fifth  of  May  1 760,  the  faiJ  Hayne  entered 

of     CbtM'mmk  into  the  following  agreement  with  Churchill^  to  wit,  «*  The 

/•-«r«,inthe»*-  «  fifth  of  Affly  1760,  I  %\vcx)^t  Reverend  Mr,  William  Churchill 

^lehirchfircm  "  ^^^'  powcr  tp  compound  for  that  part  of  the  tithes  of  Chenti^ 

iMif  Day  1760  **  «»r/e  Farm  which  lies  in  the   pariih  of  Froom  Vanchurcb^ 

to    Lady   Day  '<  or  to  take  it  in  kind,  as  (hall  be    moft  fuitable  to  him. 

1761.  <(  John  Hayne,  Reihr  rf  Froom  Vanchurcb  ^  and  that  fuch 

fard  agreement  further  was,  that  he  was  to  give  him  five  pounds 

for  thofe  tithes  at  all  events,  or  more  if  he  ihould  make  more  of 

them  ;    that  the   defendant,  an  inhabitant  of  Cattiftocky  didg^ 

from  Lady  Day  1760  to  Lady  Day  1 761,  occupy  the  faid  farm, 

which  lies  partly  in  Cattijlock  and  partly  in  Froom  Vanchurcby  of 

the  yearly  value  of  two  hundred  and  fifty  pounds,  confining  of 

arable,  meadow,  and  pafture  ground  ;  th^t  the  plaintiff  Ci&j/rci6x//^ 

as  redor  of  Cattijhcki  was  entitled  to  the  tithes  arifing  on  fucii 

part  of  thefaid lands  as  lie  therein,and  airo,by  the  faid  agreement, 

to  the  tithes  of  fuch  parts  as  lie  in  the  parifh  of  Froom  Vanchurcb  & 

that  the  defendant  had,  from  Lady  Day  1 760  to  Lady  Day  1 761  j 

fowed  feveral  acres  of  arable  land,  from  which  he  had  wheats 

barley,  and  oats,  the  tithes  of  which  were  of  great  value  \ 

that  he  had  mowed  feveral  acres  of  grafs  from  the  meadow 

groimds,  from  which  he  had  coliedled  feveral  loads  of  hay  ; 

tfiat  the  tithes  of  the  faid  corn   and  part  of  the   faid  hay 

were  fet  out  and  paid  to  the  plaintiff  Churchill  \    that  'the 

fdefendant,  before  and  after  Lady  Day  1 760,  kept  on  the  faid 

fiarmoiany  (beep  s  that  fome  fiiort  time  before  Lady  Day  1760* 

there  w^rc  yeaned  by  the  faid  Iheep  thereon  feveral  iambs ; 

that  the  tithe  of  the  wool  of  the  laid  iheep  at  the  time  of 

iQiearing  tbcm  at  Midfummer  1760,  and  the  tithe  of  the  faid 

lambs  at  the  tlxne  of  weaning  them  about  May  1^60^  would 

5  1»YC 
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have  been  of  great  value  had  the  fhcep  been  (born  and  the  lambs    CKutcwitt 

been  weaned  in  either  of  the  faid  partfhesi  and  not  fraudulently        '»^«"!^ 

removed  from  thence ;  that  the  defendant,  duririg  the  remainder     ^^a^J; 

of  the  faid  year,  Iccpc  on  ^he  paflare  grounds  of  his  farm  not 

only  part  of  bis  flock  of  (heep  which  had  been  fo  removed}  but 

liad    kept    thereon    another  flock  of  fheep,    without  paying 

Cburchill  any  tithes  for  the  fame  ;  that  he  had  alfo  kept  on  his 

faid  lands  various  lean  and  barren  cattle,  milch  cows,  heifers, 

bulls,  mares,  and  colts,  the  tithes  of  the  depalluragc  of  which 

lean  and  barren  cattle,  mares,  and  colts,  and  of  the  milk  and 

calves  of  the  (aid  milch  cows  and  heifers,  were  alfo  of  great  v~ 

Talue;  that  he  had  alfo  on.  the  faid  farm  geefe,  hens,  apples,  and 

other  fmall  titheable  matters  ;  that  the  plaintitfs  had  feveralty 

applied  te  him  to  come  to  an  account  with  Churchili  for  the  faid 

tithes  ;  but  that  he  had  refufed,  under  various  pretences,  fo  to 

do.  The  bill  therefore  prayed,  that  the  defendant  might  account 

for  the  feveral  titheable  matters  aforefaid,  and  pay  Cburchill 

for  the  fame. 

The  defendant  admitted,  that  the  plaintiffs  were  duly  prefented  The  defendant 
into  the  faid  pariflies,  as  in  the  bill  is  mentioned,  and  entitled  |*yj>    **]*' ,  ^ 
to  the  tithes,  or  to  fome  payment  in  lieu  thereof;  and  faid,  that  acompofiiiotiftK' 
he  had  heard  of  fuch  agreement  touching  the  tithes,  but  that  no  the  lithes  of  the 
Aotice  had  been  given  to  him  thereof  until  Augiijl  1761  ;  that  faid  farm,  and 
he   then   received  notice  from  H<iynt  to  pay  Churchill  \  that  ***^    P*'."^  /^ 
he  immediately  waited  on  Cburchill^  and  paid  him  five  pounds,  ^^  ^^^ ,     ^ 
being  the  money  which  Hayfte  had  agreed  to  accept  yearly 
from  him  in  lieu  of  his  tithes  arifing  in  Froom  Vanvhurch  ;  that 
Churchill  gave  him  a  receipt  for  the  fame  as  follows :  "  The 
<*  twenty-fourth  of -i^e/g/^  1761,  received  of  Mr.  Cabell y  for  the 
<«  ufc  of  the  Reverend ,  Mr,  Hayne,  the  fum  of  five  pounds, 
«'  in  full  for  one  year's  tithes  of  that  part  of  Cbefittrtarle  Farm^ 
**  lying  in  the  parifli  of  Froom  Vanchurchy  ended  Lady  Day  1760, 
«  by  William  Churchill."    He  admitted,  that  from  Lady  thattKefaWf«r« 
Day  1760  to  Lady  Day  1761  he  was  an  inhabitant  in  Cattijlock^  T^^JI^^^Z* 
and  had  during  that  time  occupied  the  faid  farm,  confifting  of  l^  ^[J*^  Ik  had 
meadow,  pafture,  and  arable  land,  of  the  yearly  value  of  two  fcveral    lithea- 
hundred  and  fifty  pounds;  and  that  the  plaintiffs,  as  rctStors  of  ble  matccr*  and 
the.  faid  parifhes,  were  entitled  to  all  the  tithes  thereof,  fave  the  *^'^B«  •  ^  **^[*^ 
tithes  of  milk  and  calves,  in  kind.     He  alfo  admitted,  that  from  j^^^^J^gj  and 
Lady  Day  1760  to  Lady  Day.  1761,  he  had  fowed  feveral  acres  Lady  Daj  1761. 
of  arable  land  on  the  faid  farm  with  wheat,  barley,  and  oats, 
which  produced  feveral  loads  of  thrtlhed  corn  ;  and  he  averred, 
that  he  had  fet  out  the  tithes  thereof,  and  paid  the  f<\mc  in  kind 
to  the  plaintiff.     He  faid,  that  in  the  faid  year  he  had  mowed 
feveral  acres  of  meadow  grafs,  which  he  had  made  into  hay, 
the  tithe  of  which  he  had  alfo  fet  out  and  paid  to  Churchill^ 
except  fome  fmall  part  thereof,  about  which  there  was  a  dilRr- 
ence.    He  alfo   f^id  that  before  and  zknr  Lady  D^-ry  :;^.o  he 
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CRVKcitkiL    liad  kept  on  Chentinark  Fjri»  feveral  {heep  ;  that  fome  (hort 
ogatnft  ^      ^jjjjg  before  Lady  Day  1760  there  were  yeaned  hj  the  faid  (hecp 
9t^iCw^l,      t)n  the  faid  farm  fevcral  lambs ;  and  that  the  tithe  of  the  wool  o£ 
the  faid  Iheep  about  Mid/uwfner  1760)  and  the  tithe  of  tbe 
lambs  at  weaning  them  about  A^ay   1760,  would  have  beexx 
worth  to  the  plaintiiF  eight  pounds,  had  they  been  fhom  and 
lambed  either  in  the  pariih  oiCattlJiock  or  in  the  pariih  dlFroom 
Vanthurch  ;  but  he  denied,  that  he  had  fradiilently  removed 
them  out  of  the  faid  parifhes.    He  alfo  faid,  that  in  the  faid 
year  he  had  kept  on  the  faid  farm  feveral  lean  and  unprofitable 
cattle,  to  wit,  heifers  and  fleers  bred  for  the  ufe  of  his  p1ougl& 
and  dairy,  and  had  alfo  milch  cows,  heifers,  bulls,  and  colts  ^ 
and  that  the  tithes  of  the  faid  barren  cattle,  viz.  the  mares  and 
colts,  were  worth  three  (hillings  and  eightpence.     He  faid  alfo^ 
that  he  had  kept  on  the  faid  farm  gtck  and  hens,  and  had 
gathered  a  few  apples  ;  but  he  denied,  that  he  had  any  other 
titheable  matters  in  the  faid  parifhes  in  that  year,  or  that  he  did, 
to  elude  the  payment  of  tithe  wool  in  kind,  or  to  deprive  the 
plaintiff  thereof,  at  or  foon  z£tcr  Lady  Day  1760,  remove  his 
flock  of  iheep  and  lambs,  or  any  part  thereof,  out  oftheiaid 
parifhes  into  the  pariQi  of  Melbury  Ofmmd^  -or  into  any  other 
parifh,  or  that  he  had  ever  pretended  that  he  had  paid  the 
tithes  of  fuch  lambs,  wpol,  lean  and  barren  cattle  to  the  reAors 
of  fuch  other  par ifhes  }  but  he  faid,  that  he  had  been  for  manp 
years  a  common  buyer  and  feller  of  fheep  in  principal  fairs  and 
markets  for  profit  \  and  that  for  the  advantage  of  his  lambs 
for  fale,  he  had  always  ufed  to  lay  up  fome  meadow  ground 
from  before  Michaelmas  yearly  for  his  ewes  and  lambs  to  feed  on  ; 
and  that  fome  ihort  time  before  Lady  Day  1760  he  lent  part  of 
them  from  Cbentinarle  Farm  to  Everjbot   into  fome  meadow 
•  ground  that  he  rented  there  ;  that  they  were  not  fo  removed 
with  any  view  to  defraud  the  plaintiff;  that  he  had  fent  other 
part  of  fuch  ewes  and  lambs  to  Melbury  Ofmondy  and  another 
part  to  an  eftate  of  his  own  at  Teovil  \  that  the  faid  flocks  were 
Severally  depaflured  on  the  faid  feveral  lands  till  they  were  bj 
him  fold  ;  that  his  only  reafon  for  removing  fuch  fheep  was, 
that  his  faid  ewes  and  lambs  fliould  improve  as  much  as  poflible 
for  fale,  for  that  Cbentinarle  Farm  was  not  fufiicient  to  carry  the 
ihat  he  received  whole  ftock  of  which  he  was  owner.     He  declared,  that  he  had 
no  nouce  what-  ^^^  received  any  notice  from  Churchill  of  his  intention  to  tithe 
plaintiff's    in-  '^^^  lambs  in  kind,  or  to  vacate  the  former  agreement  made  with 
tention  to  take  him  for  his  tithes,  until  the  fixth  of  May  1760  ;  and  that,  on 
bis    tithes     in  the  fixth  o{  May  1760,  Churchill  {cnt  him  the  following  letter  i. 
kind,  or  to  va^  ^^  ^^   Cabell,  I  have  Mr.  Hayne/  order  this  week  to  receive 
^reemcnt^until  "  ^^^^    ^Y^    pounds   for  one  ytiar's  tithes  of   that    part*  of 
6th  M:i^  1760  J  **  Chentinarle    Farm  lying  in  Froom    Vanchurch.     My   fervant 

<f  will  give  you  a  receipt  for  it.  I  fhould  be  glad  to  know  what 
*«  you  intend  to  do  about  the  tithes  for  this  year  ;  whether 
<^  you  are  willing  to  compound  as  others  have  done,  or  fet  then\ 

«<  forth 
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•*  forth  in  kind.    You  have  your  choice   to  do  which  you    CHuncHiLt 
«*  pleafe ;  but  I  ought  to  know  before  night,  as  lambs  are  gene-      cabIe t l  • 
«*  rally  tithed  this  day.    I  am,  &c.  William  Churchill.      etiCMira. 
««  The  fixth  of  May  1 760.'*    He  denied,  that  he  had  (beared 
io  the  faid  year  from  the  faid  ewes  and  lambs  any  wool  ;  but 
laid,  that  lie  had  fold  all  that  were  on  the  faid  farm  unfhearcd ; 
that   on  his  eftate  at  Everjbot  he  had  flieared  fome  of  the 
ewes  and  wethers  which  he  had  bought  after  Lady  Day  1760 
to  depafture  thereon  i  that  the  faid  ewes  and  lambs  were  taken 
from  the  (heep  fo  fold  as  aforefaid  ;  and  that  the  fheep  laft 
bought  were  depaftured  partly  on  his   own  eftate  at    Ever" 
Jhotf  and  partly  on   Chent'marle  Farm  ;  but  that  neither  tlie 
fame,  nor  any  other  Hieep,  were  (horn  by  him  in  the  year 
1 7<$o  on  Cbentinark  F^rm.    He  denied,  that  he  had  paid  the 
tithes  of  fuch  (heep,  wool,  and  lambs,  and  lean  and  barren  cat« 
tie,  to  the  redors  of  any  adjacent  pari(h ;  but  he  faid,  that  he 
had  for  many  ye^rs  agreed  with  and  paid  to  the  redor  of  Teovil 
a  yearly  fum  for  all  tithes  of  his  eftate  there ;  and  that  the 
leflbrs  of  the  other  eftates  which  he  rented  at  Everjbot  and 
Meibury  had  agreed  with  the  re£Vors  thereof  for  the  fame. 
He  denied  that  he  had  refufed  to  pay   the  plaintiff  the  tithes 
of  depafturing  fuch  (heep,  or  the  tithe  of  his.  hay,  or  any  other 
tithe  \  but  that,  on  the  contrary,  he  hadfeveral  times  offered  the 
fame.     He  further  indfted,  <<  that  there  was,  and  time  out  of  that  there  U  i 
*«  mind  had  been,  a  modus  of  one  (hilling  and  twopence  paid  "w*"  of  is.  ad. 
•«  and  payable  by  the  occupiers  of  lands  within  the  out-tithing  P*y?***«  ^y  ^- 

o   cuDiers   in    the 

*•  of  Cattijiocky  to  the  rcAor  thereof  for  the  time  being,  for  the  out- tithing     of 
«<  .tithe  milk  of  every  milch  and  dairy  cow  and  heifer,  and  their  Cattijlock  to  the 
w  calves  yearly  fed  and  calved   within  the  faid  out-tithing;"  rcaor,  in  Heu  of 
and  he  averred,  that  Cheniinarle  Farm  lay  in  the  faid  out-tithing.  ||j!jj^  *^*^*  ^ 
He  alfo  averred,  that  as  to  the  tithes  of  feeding  his  (heep  and  ^vcj.^    * 
cattle  he  had  tendered  Churchill  feven  pounds,  three  (liillings, 
and  one  halfpenny  for  the  fame  5  and  he  infilled,  that  it  was  all 
that  was  due  to  him  ;  and  that  he  had  refufed  to  accept  it, 
alledging,  that  nothing  was  tendered  for  wool  and  lambs,  and 
only  one  (hilling  an  acre  for  the  tithe  of  hay  which  was  under 
the  value  thereof,  and  nothing  for  the  tithe  milk  and  calves, 
He  further  faid,  thaf  he  had  (beared  bis  (heep  in  EverJIjot ;  and 
that  after  fuch  (liearing,  they  were  removed  from  thence  to 
CbentinarU  Farm  j  and  that  the  value  of  the  tithe  of  the  wool 
was  two  pounds^  fourteen  (hillings* 

The  defendant  filed  a  crofs  bill,  ftating,  that  he  occupied  The  dtfendsnt 
CbentinarU  Farm  \  and  infifting  on  the  modus  of  one  (hilling  and  ^'"  *  ^^^^'  ^^^ 
twopence  for  tithe  milk  and  calves  j  L!^l,?^*'^  '^ 

The  reftor  denied  the  modus ^  and  infilled  on  the  tithe  of  milk  The  reaor  de- 
and  calves  in  kind.  '**"  ^^"^  '"'^«*- 

The  plaintiffs  in  both  caufes  replied  ;  the  defendants  rejoined  j  The  wufc 
and  witncflcs  were  examined  for  all  parties  in  both  caults  j  ard  *'*-''^- 

I  upon 
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Chvicbtli,    upon  hearing  counfel ;  and  reading  the  feveral  proofs  taken  ii^ 
^S'""^        the  caufes  ^  and  upon  full  debate  of  the  niatter  ; 

Cabkll  { 

Hi  Ctntra.  Thk  Court  ordered  Cdhell  to  account  with  Churchill  far  hit 
Tlw  defendaoe  tithes  of  the  wool  (horn  and  lambs  fallen  from  his  (heep  removed 
ordered  to  ac  from  Chmtinarle  Farm  from  and  after  Lady  Day  1 760  ;  and 
Shcs  «ce*it  '^^  ^'^  ^^  other  titheable  matters  arifing  on  ChentinarU  Farm^  \VL 
^^Y  and  calvei.  Cattiflock  and  Froom  Vanchurch^  during  the  time  demanded  by 

the  faid  bill,  except  the  tithe  of  milk  and  calves  which  had 
arifen  on  that  part  of  Chentinarle  Farm  lying  in  Cattijlochy  called 
the  Out-Titbifig^  for  which  Cabell  kx  up  a  modus  of  one  (hilling 
and  twopence  a-year  for  a  milch  cow  and  heifer  and  their  calve9 
fed  and  calved  within  the  faid  out-tithing  of  that  part  of 
ChentinarU  Farm  as  lies  in  the  parifh  of  Cattiftock  ;  the  defendant 
to  pay  Churchill  his  cofts  of  this  fuit  up  to  this  time  for  aR 
the  titheable  matters  demanded  by  the  faid  bill,  except  milk  and 
calves  ;  the  confideration  of  fuch  titheable  matters  covered  by 
the  faid  modus  and  fubfequent  coils  to  be  referved. 

Leave  gWen  to      The  Court  further  ordered,  that  Cabell  be  at  liberty  ta 
anKod  the  ^ois  jjnicnd  his  crofs  bill  by  adding  parties  thereto,  and  afcertaiaing 

a  particular  day  for  the  payment  of  the  mc^;/jin(iftcd  upon  by  his 
billf  on  his  paying  Churchill  five  pounds  cofts  for  th^  day's 
attendance.    Further  dircAions  to  be  refcrved* 


Mie«.  Tian,  ThE  DtTKE  OF  NoRFOLK    agdhlli  TaYLOR. 

^  Gao.  a* 

Derby/hire f  ^th  Dectmber  1 765. 

Th»  impropria*  'T^HB  bill  ftated,  that  the  plaintiff*  was  felfed,  in  his  demeyie 
toroftbereao.  ^  as  of fifjimplef  of  thQ  mdxior  of  Gloffopy  and  of  the  redtorjT 
2[  .  ®f  ^^  and  parfonage  impropriate  of  GhJJhp  Daky  and  of  the  advowfon 
Are^'u  tndtied  ^^  ^'^  vicaragc  of  the  church  of  Glojfop  JDale^  in  the  county  of 
to  the  titbei  of  Derby^  formerly  part  of  the  poflcflions  of,  or  belonging  to  the 
com,  grain,  and  monaftery  or  abbey  of  Bafweeke^  other  wife  Bafywarke^  in  JVales  ,• 
•^  Jfwt  that  he  was  then,  and  for  the  fpace  of  twenty  years  paft  and 
Sie^'vmaee'  of  ^P^^Js  had  been,  owner  and  proprietor  of  all  and  every  the 
ChimUef,  other-  tithes  of  corn,  grain,  and  other  great  tithes,  within  the  townfhip 
wife  called  ofGloJJhp^  or  the  hamlet  or  village  oiChindley^  otherwiCe  Mainjhri 
MdmJlM  FuU,  Field,  and  other  the  hamlets  and  villages  in  the  faid  parifh  ;  thaf 
^^St^J^  the  fM  Ttfkor J  of  GloffhpDale.zufl  the  advowfon  of  the  vicaragc 

of  Glojfop  DalCi  were,  by  letters  patent  dated  the  fixth  of  Ocloher^ 
in  the  twenty-ninth  year  of  Henry  the  Eighth^  granted  to  Gccrge^ 
then  Earl  of  Shrewjbury  (an  ancellor  of  the  plaintifl'),  his  heirs 
and  alligns,  for  ever  5  that  all  the  gre?t  tithes  of  and  for  all  and 
iingularthe  lands  in  the  feveral  hamlets  and  other  places  within 
and  throughout  the  whole  of  the  parifli,  or  certain  yearly  or 
other  fums  of  money  in  lieu  thereof,  had  from  time  to  time, 
beyond  the  memory  of  man,  always  been  paid  and  fatisfied  to  the 
fiud  plaintiff  and  his  anccllors^  as  hy  rcflors  of  the  faid  parilh, 

or 
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or  to  their  rcfpcftivc  leflecs,  by  the  fcveral  owners  or  farmers  ^^t  Di/ki  o» 
and  occupiers  of  fuch  lands  ;  that  the  plaintiff,  by  indenture  of.     '^^"'^i* 
Icafe  dated  the  fifteenth  ofOBober  1745,  did  demifc  t6  J.  Moult      TAr^iLt 
all  the  tithes  of  corn  yearly  arifing  within  the  tithing  hamlef 
of  Chindley^  in  the  manor  of  GloJJbp  (except  the  tithes  withiil 
the  eftate  of  G.  Ward  in  the  faid  hamlet,  and  all  niodufes  ot 
other  compofitions  for  tithe  hay  or  otherwife,  as  had  been,  or 
then  was,  or  thereafter  (hould  be  due  and  payable  for  the  fame 
out  of  the  faid  premifes},to  hold  the  tithes  of  corn  aforefaid  to 
Moult ^   his  executors,  &c.  from  the  fecond  of  February  then 
preceding,  for  twenty  years,  yielding  and  paying  the  annual  rent 
of  fixteen  pounds  ;  that  for  feveral  years  after  making  the  faid 
leafe,  he  received  from  the  feveral  owners,  farmers,  or' occupier^ 
of  land  within  Chindley^  all  the  tithes  of  corn  arifing  and  payabld 
for  or  in  refpcft  of  their  feveral  lands,  either  in  kind,  or  certain 
yearly  fums  in  lieu  and  full  fatisfadlion  thereof ;  that  the  defend, 
ant  Taylor  was  feifed  in  fee  iimpk  of,  and  had  occupied  and 
enjoyed   for    three  years,    arable  land  and  ground  lying  in 
Cbindley  afore&id,  and  had  fown  the  fame  with  corn,  and  had 
taken  and  carried  away  the  fame,  and  had  paid  to  the  plaintiff 
Moult  2l  compofition  for  the  tithes  of  the  faid  corn  in  the  year 
1 757,  but  had  not  paid  the  fame  for  the  three  following  years  | 
that  the  defendants  Lingard  and  Harrifon^  or  one  of  themj 
as  leflees  or  leflee  holding  under  Mary  Green^  had,  for  feveral 
years  paft,  alfo  occupied  arable  ground  within   Chindley^  and 
had  fown  corn  thereon,  and  had  always  paid  to  the  faid  piorlntiff' 
the  tithes  thereof  in  kind,  or  a  certain  yearly  or  other  fum  of 
money  in  lieu  thereof,  until  the  year  1758  j  and  that  in  17591 
they  fet  out  and  delivered  to  the  faid  plaintiff  the  tithes  in  kind 
of  their  wheat,  but  did  not  deliver  in  kind,  or  make  him  any 
fatisfa£Uon  for  any  tithes  or  tenths  of  anv  other  corn  ariGng 
thereon  after  the  year  1758  5  that  all  the  defendants  had  abfo- 
lutely  refufed  to  come  to  an  account  with,  or  make  the  faid 
plaintiff  any  fatisfadlion  for  the  tithes   of  corn  growing    oh 
their  faid  lands.    The  bill  therefore  prayed,  that  his  mfljefty's 
attorney  general  might  fet  forth  whether  he,  on  behalf  of  hisf 
majefty,  claimed  any  and  what  right  to  the  tithes  of  cofn  and 
grain  arifing  from  all  or  any,  and  which  part  of  the  laods  in  the 
laid  hamlet  of  Cbindley^  and  occupied  by  the  faid  defendants^ 
on  account  of  fuch  lands  not  being  ip  any  pariOi,  or  on  any  other 
and  what  account  particularly ;  and  that  the  defendant  Taylor 
might  fet  forth  what  arable  lands  and  grounds  he  was  poffe^d 
of,  or  occupied,  or  enjoyed  in  the  fame  hamlet  or  village  of 
Cifindley^  fince  the  firft  of  January  1 758,  and  difcover  tfee  feveral 
forts  and  quantities  of  each  fort  of  corn  Which  grew  in,  or  upon, 
or  arofe  from  the  faid  lands  and  grounds  during  the  feveral  years 
aforefaid,  and  anfwerand  pay  to  the  iflzxaixS  Moult  the  tithes 
of  all  fuch  com  which  grew  in,  or  upon,  or  arofe  from  the  faid 
lands  and  grounds  during  the  faid  years,  and  alfo  bis  titheit 
for  the  fame  for  the  futtire  during  the  continuance  of  the  faid 
Vol.  Ill*  I  li^xt 
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TwR  DvKE  ot  and  thlt  notithei  of  the  fime  had  been  paid  to  any  pcrfon  until 
^r^ilii*  long  after  the  fourth  year  of  Charles  the  Fir/I ;  that  the 
l>^at«  patifhioncrs  of  Ghjfop  Dale  had  never  taxed,  rated,  or  aflcfled 
any  of  the  inhabitants  or  occupiers  of  lands  or  huufes  in  Cbindlej 
for  or  towards  the  rates  or  taxes  of  the  faid  parifh  at  large, 
or  to  the  repairs  of  the  faid  parifh  church  or  chapel  therein, 
or  to  any  other  public  parifh  rate,  &c.  ;  that  the  faid  hihabitants 
Or  houfeholders  in  Chwdley  had  never  fcrved,  or  been  nominated, 
or  clefted  to  any  parifh  office,  &c.  But  they  admitted,  that 
fcveral  of  the  owners  and  occupiers  of  houfes  and  lands  had  for 
fomc  time,  down  to  the  year  1758,  paid  Eajler  dues  to  the  .vicar 
of  Glojpfpj  and  alfo  one  penny  a  year,  when  demanded,  in  lieu 
of  tithe  bay  growing  on  the  lands  in  their  occupation,  to 
the  Duke  and  his  anceflors  and  the  vicar,  or  one  of  them  ; 
that  the  banns  had  been  publifhed  in  the  faid  church,  and 
the  parties  married  there  ;  that  the  inhabitants  when  required 
paid  their  dues  for  baptifms  and  burials  to  the  vicar  thereof  \ 
that  the  coUe£):ors  of  the  land  tax  and  overieers  of  the  poor  of 
the  faid  hamlet  had,  for  fome  time  then  paH-,  colleAcd  and 
received  from  the  plaintiff  Moult  the  land  tax  and  poor  levies 
for  the  tithes  of  all  or  fome  part  of  the  corn  growing  upon 
lands  lying  within  the  faid  hamlet ;  but  whether  upon  the  lands 
occupied  and  enjoyed  by  the  defendants  they  could  not  fet  forth. 
They  alfo  admitted,  that  there  was  a  proteflant  difTenting  chapel 
or  meeting-houfe  for  religious  worfhip,  and  a  yard  adjoining 
thereto  in  the  faid  hamlet,  in  which  yard  fome  few  were  buried  \ 
but  they  faid,  that  the  greater  part  of  the  inhabitants  oiChindley 
had  been  buried  at  Chapel  en  le  Frith  \  and  that  they  had  no 
burial  places  afligned  for.  any  of  the  inhabitants  of  Chind^ 
ley  in  the  church  or  church  yard  belonging  to  the  parffh  of 
Glcffbp.  They  further  faid,  that  they  believed  that  divers  parts 
of  the  forefl  of  High  Peak  had,  from  time  to  time,  been  ajfarted\ 
which  parts  of  the  faid  forefl  being  extra-parochial,  as  well  as 
Chindleyy  the  tithes  of  fuch  parts,  under  the  name  of  ajfart  tithes^ 
were  paid  to  the  proprietors  of  lands  where  the  fame  arofe,  or 
to  their. tenants  or  leflees. 

The  defendant  Taylor  admitted,  that  his  uncle  G.  Greeri^ 
who  was  the  owner  of  the  land  which  he  occupied  and 
was  feifed  of  in  fee,  and  alfo  occupier  of  land  which  he  held 
as  tenant  to  P.  Galliardy  had  paid  tithe  in  kind,  or  compound- 
ed for  the  fame  with  the  plaintiff  for  the  corn  he  had  grown 
and  carried  away  from  off  the  fame.  He  alfo  admitted,  that 
for  three  years  he  had  poffeffed  and  occupied  arable  land  and 
ground  lying  in  Cl^ndiey  aforefaid,  as  mentioned  in  his  anfwer, 
of  all  which  faid  pieces  of  land  lie  was,  and  for  fome  time  then 
pafl  had  been,  feifed  in  fee  fimple  (except  two  or  three  clofes 
he  held  as  tenant  to  the  faid  A  GalUard)  ;  and  he  admitted, 
that  for  the  year  .1757  he  bad  agreed  with  the  plaintiff  M&uU 
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to  pay  him  twclrc  iliHlings  {or  the  tithes  of  all  his  corn  ;  but  T"»  Dirxi  ©? 
that  he  had  refufed  fince  to  pay  and  fatisfy  him  for  the  fame  :      ^l^^a  ** 
and  he  fct  forth  an  account  of  the  corn  he  had  grown  in  the  faid      VAYtoit 
years  upon  the  faid  lands,  but  not  die  values  thereof. 

The  defendant  Lingard  alfo  admitted,  that  foi*  fome  time 
he  had  occupied,  as  tenant  to  Mary  Green^  by  leafe,  fome  arable 
land,  as  fet  forth  in  his  anfwer  ;  and  that  to  the  year  1758  he 
had  paid  tithes  in  kind  to  the  plaintiff  il/W/  ;  but  that  fince  that 
time  he  had  refufed  to  pay  the  fame  for  the  aforefaid  reafons  : 
and  he  fet  forth  an  account  of  his  tithe  com. 

The  defendant  Harrifon  iniifted,  that  he  did  not  then  occupy, 
and  that  he  never  had  occupied,  any  land  or  ground  whatfo- 
cver  within  the  village  of  Chlndley  j  that  he  had  never  fowed 
any  lands  therein  with  feed  for  the  growing  of  corn  ;  and  that 
he  had  never  taken  or  carried  away  any  corn  from  any  land  or 
ground  there  for  his  own  ufe. 

The  Attorney  General  faid,  that  he  was  a  ftranger  to  all  and 
fingular  the  matters  and  things  in  the  bill  contained,  and  fub- 
mitted  his  majefty's  right  and  intereft  in  the  matters  in  queflion 
to  the  care  and  dircflion  of  the  court. 

The  plaintiffs  replied  to  the  anfwers  of  Taylor  and  i/«- 
gard  \  the  defendants  rejoined  *,  and  witneiles  were  examined 
on  both  fides;  and  upon  hearing  counfel  feveral  days  ;  and  the 
defendant's  counfel  objefling  to  the  want  of  proper  parties, 
the  attorney  general  of  the  dutchy  court  of  Lanca/ier  not  being 
before  the  court  \  but  waiving  the  fame  on  hearing  the  plaintiff's 
counfel ;  and  on  reading  all  the  proofs  taken  in  the  caufe  on 
both  fld<^3  ;  and  feveral  exhibits,  viz>  a  paper  book,  entitled, 
«  Gloffbp  V'tfus  Recep.  Diverf.  Oblr,  Pddea  Fi/I.  Roc.  p.  Manas 
«'  Thorns  M^agjiaffey  firo  Cur,  ibidem  a  Crajiino  Sati&i  Martini 
«<  in  Hiemff  Anno  Rt?gni  R,  Henr,  6thy  Undecimoy  isfc.  ;'*  the  . 
grant  to  George,  Earl  of  Shrew/bury^  dated  the  fixth  of  ORober^ 
in  the  twenty  ninth  year  of  Henry  the  Eighth  ;  a  copy  of  an 
indenture,  dated  the  eleventh  of  March,  in  the  eighteenth  year 
of  Charles  the  Firjiy  between  Thomas  Teaveley  and  Thomas  Moult 
and  Ralph  Gee  ;  the  probate  copy,  dated  the  twenty-fecond  of 
^uly  i668,  of  the  lafl  will  oiT.  Moult,  dated  the  nineteenth  of 
^une  1666  ;  various  ancient  receipts,  indentures,  rentals,  Eajlet 
looks,  and  agreements,  and  various  other  exhibits  \  and  upon 
full  debs^te  of  the  matter : 

Th£  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  from  Tayhr  (the  faid  defendant  not 
oppofing  the  fame)  to  Moult  for  the  tithes  of  all  the  cora  and 
grain  which  had  arifen  from  land  and  ground  occupied  by  him 
in  the  hamlet  or  village  of  Chindley,  otherwife  Main/Ion  Fields 
and  more  particularly  fet  forth  by  him  in  the  isdd  anfwer  put  ia 
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T«t  nirxt  tf  ^y  hirt  tnd  LingarJ  and  Harrifon  to  fhc  faid  bill,  for  and  daring 

^^^M        •^^  fevcral  years  of  1758  and  until  the  thirteenth  of  February 

TatTm.       >7^S   (being  the    time  of  the  ex(>iration  of  the  leafo  from 

the  Duhe  to  Moult  of  the  faid  tithes). 5  and  that  the  defendant 

7aylor  do  pay  to  the  faid  plaintiff  what  the  faid  deputy  remenv* 

brancer  {ball  fo  report  due  tc^  the  faid  plaintiff  for  the  fame. 

.  It  vtas  also  referred  to  tW<leputy  remcnibrancer  to  take 
^  account  of  what  was  due  to  the  Duh  of  Norfbii  from  Taj/or 
§or  the  tfahsM  of  the  tithes  of  all  the  corn  and  grain  which  arofe 
from  the  faid  feveral  pieces  of  land  and  ground  from  the  expi* 
ration  of  the  faid  Icafe  until  the  time  he  (hould  make  his  report 
thereof ;  and  Taylor  was  ordered  to  pay  tie  Difie  of  ifoffi^ 
what  fhould^be  reported  due  to  him  for  the  fame. 

It  was  also  referred  to  the  faid  deputy  remembrancer  to 
take  an  account  of  what  was  due  from  Lingard  to  Afot^lt  for  the 
tithes  of  all  the  corn  and  grain  (except  the  tithes  of  wheat  which 
grew  upon  the  clofe  called  the  White  I(nowl  Aieadow  in 
the  year  17591  ^^^  which  had  been  paid  and  fatisfied  tQ 
J^oult)^  which  arofe  from  the  feveral  parcels  of  arable  land  and 
ground  occupied  by  him  in  the  faid  hamlet  or  village  of 
Chindley^  otherwife  Mainfion  Fields  and  more  particularly  fet 
forth  by  him  in  the  faid  anfwer  put  in  by  Tqyhr  and  him  the  faid 
Ungard  and  the  faid  Harrifin  to  the  faid  plaintiff's  bill,  for  five 
years,  ending  1763  {he^  Lingardt  not  having  occupied  anj 
^rable^land  or  ground  whatfoever  in  the  faid  village  or  hamlet 
pf  Chindleyy  otherwife  Main/ion  Fieldy  fince  1763)  ;  and  Li^, 

{ard  was  ordered  to  pay  Moult  what  the  deputy  fhould  report  to 
»e  due  to  him  for  the  fame. 

It  was  further  ordered,  that  the  Duhe  offlorfoies  right 
and  title  to  the  tithes  of  corn  a^d  grain  growing  and  ariiingfroni 
the  feveral  pieces  or  parcels  of  arable  land  and  ground  herein- 
after mentioned,  lying  and  being  in  the  faid  hamlet  or  village  of 
Qhindley,  otherwife  Main/Ion  Field,  in  the  county  of  Derij^  2nd 
being  in  the  defendant  Taybr^s  poiTeflion  and  occupation,  that  is 
to  fay,  thf  Stable  Meadow^  the  Crofty  four  clofcs  called  the  A£It 
Fieldjythe  MofeUy  Marjhy  BothafUytwo  clofes  called  the  Two  Acres^ 
the  Mofdey  MeadoHv,  the  Lower  Mofeley  Field,,  the  Mojiley  Brow, 
the  Long  Browy  the  Vjiper  Brow,  three  clofes  called  the  Back  ^ 
the  Lee,  the  Bowers  Chughy  the  Churn  Piece,  and  two  clofes  part 
of  the  three  clofes  called  the  Common  Pits,  ^Qd  si  piece  of  Ismd 
called  Barber  Acre  :  all  which  faid  laft -mentioned  pieces  or 
parcels  pf  land  he,  the  faid  defendant  Taylor,  in  the  (aid  anfwer 
put  in  by  him  and  the  faid  Z,iog^n/ and  Harrifon  to  the  plaintiff*^ 
bill,  fct  forth  that  he  w^s  feifed  oi  in  fee  fimple»  bcji  aad  the  fame 
is  hereby  cftabliihed. 

It  was  further  ordereDj  that  Taylor  an4  Lirigard  do 
pay  to  the  faid  plaintiffs  cheir  cofis  of  this  (u!t^  to  be  taxed. 

I  It 
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It  was  further  ordered,  that  the  bill,  fo  far  only  as  the  The  Duki  o» 
fame  related  to  the  defendant  Harrtfon^  be  difmified,  with  forty      N-.»polr 
fliillings  cofts,  to  be  paid  by  the  plaintiffs  to  Harrifon ;  his  anfwer      j^f*^, 
not  having  been  replied  to,  or  he  brought  to  a  hearing  of 
the  caufe,  becaufe  it  appeared  by  his  anfwer  that  he   was  no  ' 
occupier  of  any  lands  in  the  faid  hamlet  of  Cbindlej. 

All  fubfequent  cofts  and  further  directions  to  be  referved  till 
sifter  the  report. 

The  deputy  remembrancer  made  his  report,  dated  the  eigh* 
teenth  of  Fekruary  1 768;  and  upon  reading  the  decree  and 
report,  no  exceptions  having  been  taken  thereto  \  and  hearing 
coanfel  for  the  plaintiffs  \ 

The  Court,  on  the  twenty«-third  of  February  1768,  ordered 
the  fame  to  be  ratified  and  confirmed,  and  the  defendant  Tayltnf 
to  pay  to  the  plaintiffs  three  pounds,  fifteen  ihiilings,  remaining 
due  for  all  his  tithes  of  corn  and  grain,  with  the  fum  of  two 
hundred  and  fixty  pounds,  two  fhillingsy  and  threepence,  cofts 
taaced* 

The  Court  full. 


Mather  againjl  Holmwood.  Mick.  Tum, 

Kent,  I  lib  Dicember  1 765.  ^  ^'''-  ^" 

'T^HE  reftor  oiBiddenden^  in  the  county  of  Keat^  claimed  all  the  The  i«dor  of 
-*-    tithes,  great  and  fmall,  that  the  defendants  had  refpedlively  Biddtnden^     in 
held  in  the  year  1763  in  the  parifh  ;  and  ftated,  that  they  had  fet  ^'"'»  cWmt jhe 
out  the  tithes  of  corn  and  grain  for  that  year  in  a  fraudulent  and"rain  fonS 
•manner  i  and  that  the  plaintiff  had  refufed  to  take  them  away,  year  zyd*. 
The  bill  therefore  prayed,  that  the  defendants  might  be  decreed  s.  c.  6.  Bac. 
to  account  with  the  plaintiff  for  the  tithes  by  them  refpeAively  Abr.   Svo  edit, 
fubtradled  in    1762,  and  pay  what  fhould  be  due  to  him  on  737- 
account  thereof,  and  that  an  injunAion  might  iffuc.  sx.Rayn.5at. 

The  defendant  Holmwood  admitted,  that  the  plaintiff  was  The  defendant 
re£tor  of  the  pariQi,  and  entitled  to  all  tithes,  both  great  and  ftyi>  that  it  it 
fmall  :  and  he  particularized  the  feveral  lands  he  occupied  *^  cuftom  of 
therein  in  the  year  1762,  and  the  quantities  of  corn  and  grain  |o*c^Ih7corn 
ariiing  therefrom  in  that  year  ^  and  infifted,  that  it  then  was,  until  it  is  fou 
and  had  always  been  the  ufual  cuftom  of  that  part  of  the  ripe,  and  then  to 
country  for  the  farmers  who  fowed  corn  or  grain  to  let  it  ftand  *"  "  """J  .  '" 
till  it  was  full  ripe  before  they  cut  or  reaped  it  j  to  carry  it  ^^f^^^Jf^  ^ 
in  inamediately  it  was  cut  and  could  be  put  into  proper  ihocks  cut  down,  with- 
for  tithing  \  and  not  to  ftay  till  a  whole  field  was  cut  down,  out  waiting  un^ 
for  fear  of  rain  coming  and  fpoiiing  it ;  for  that  the  farms  ***  ^^  ^J^^ 
being  fmall,  and  h^rvefters  fcarce,  the  farmers  generally  reaped  ^**  **  '**^  * 
and  mowed  their  own  corn  $  and  that  if  they  were  to  ftay  till  a 
whole  field  was  cut  before  they  carried  in  any  part|  it  wovild  be  fo 
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Matrek      long  about,  that  they  would  be  in  danger  of  lofing  all  their  corn 

agahfi        jjj  ^jj'g  q{  ^^i  weather  coining  on ;  that  it  was  the  general  courie 

oi.Mwoop.    pf  jjjg  country,  and  the  conftant  method  for  farmers  where  their 

•  com  was  taken  in  kind,  to  fet  put  the  tithes  of  fuch  corn  and  graia 

•  as  they  cut  it,  and  as  foon  as  they  could  put  it  into  proper  ibocks 

for  tithing,  as  it  would  be  attended  with  the  greate/l  mifchief  and 

inconvcniency,  as  well  to  the  rcdVor  as  to  the  farmer,  if  they  were 

obliged  to  (lay  till  the  whole  field  was  cut  down  before  they  fet 

^hat  he  had  fet  out  the  tithes  of  any  part.    He  further  faid,  that  in  the  year  1 762 

out  hii  tithes  of  j^g  jj^j  f^j  out.his  tithes  accordingly  j  and  he  denied  that  he  had 

iTfia'^^ccorcing  t?^^^  ^^^7  ^^7  ^^^^  ^^  grain  whatever  without  fetting  out  the 
to  the  faid  cu{-  tithes  thereof  to  the  plaintiff,  or  making  him  a  fatisfaAion  for 
torn  i  bujt  that  the  fame.  He  denied,  that  he  had  ever  pretended  that  there 
the  pjainiiff  re.  had  been  any  modus  fqr  time  immemorial,  or  that  there  was  a 
ufcd  to  take  g^^^jjj  rnodus^  or  a  conftant  invariable  cuftomary  payment  paid 
'  ^^  *'^*^'       and  payable  by  the  occupiers  of  farms  and  lands  in  the  defendant's 

poffei&on  in  particular,  to  the  reAor,  in  lieu  of  tithes  of  all  corn 
and  grain  within  the  faid  parifli  and  the  titheable* places  thereof, 
or  that  he.  knew  of  any  \  but  he  faid,  that  the  reAors  of  the 
feveral  pariihes  in  the  Weald^  and  particularly  the  plamtiff*s 
predeceflbrs,  finding  it  for  the  common  benefit  of  themfelves 
and  the  parifhioners  to  compound  for  their  tithes  of  corn  and 
grain  by  a  pecuniary  payment  by  the  acre  in  lieu  thereof, 
had  from  time  to  time  immemorially  been  ufed  to  agree 
pr  compound  for  the  fame  accordingly }  but  he  admitted,  that 
fuch  payments  had  been  made  in  purfuance  of  particular  com- 
pofitions  or  agreements  with  the  refpeftive  reftors  from  time  to 
time,  and  not  otherwife.  He  alfo  faid,  that  the  plaintiff,  for 
ibme  time  after  he  came  to  the  reftory,  had  accepted  of  theufual 
compofition  \  but  that,  for  feveral  years  paft,  he  had  refufcd  fo  to 
do,  and  had  ifififted  upon  having  the  tithes  of  all  cofn  and  grain 
paid  in  kind.  He  denied,  that  he  had  ever  threatened  to  bring 
an  action  againft  the  plaintiff  for  nof  taking  away  his  tithes^ 
as  fet  out  in  kind,  according  to  the  ufual  cuftoni  ;  and  faid^ 
that  he  was  always  ready  and  willing  to  fet  out  the  fame 
as  ufual,  and  hoped  he  (hpuld  i^ot  be  compellec}  to  4©  otUcf- 
wife. 

■ 

The  other  defendants  put  in  the  like  anfwer. 

The  caoie  "^^^  plaintiff  replied  ;  the  defendants  rejoined  ;  and  ^'^ncffe^ 

6eard. '  ^         werc  examined  on  both  fides  j    and  upon   hearing  counfcl ; 

and  reading  the  anfwer ;  and  on  full  debate  ; 

%  The  defendants  The  Court  Ordered,  by  confent  of  the  parties,  that  the 
conffnt  ^o  pay  (defendants  do  forthwith  pay  to  the  plaintiff  the  fum  of  five 
5L  ixs.  8d.  tor  ppunds,  twelve  {hillings,  and  eightpence  {Fynch  Coppingtr^ 
P^  tthc^  de-  folicitor  for  the  defendants,  undertaking  to  pay  the, fame); 
fP"*?*^^  and  the  faid  plaintiff,  now  prefcnt  in  court  thereupon  agreeing 

\o  accept  thp  faid  fum  3^  afatisfa^on  for  the  tithes  demanded  by 

■         2  ■        hi^ 
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Ins    bill,  a&d  to  waive  the  taking   any  account  thereof *{a)f       ifArnr^ 
it      was    referred    to    the  deputy    rcmemhranccr  to   tax  the         "^^"^ 

fAaintiff  his  cofts,  except  as  to  the  demand  of  the  tithes  arifing  T^^'dc^^y*^ 
rom  three  acres  of  wheat  m  the  occupation  ofHolmwood^  tax  the  piaintjir 


biacoftc 

(ii)  It  it  faid,  thmt  the  Court  was  of  wards  more  fuUj  confidered  in  the  cafe 

opinion  in  this  cafe,  that  all  the  wheat  ot  Erejkimtv.  Ruffle^   in  this  court,  in 

«>nwinff  in  a  field  muH  be  cut  down  Michaelmas  Term>  9.  Geo.  3.  in  which 

•eCore  &e  tithe  of  any  part  thereof  can  it  was  determined,  that  the  tithe  may 

be  fct  out,  S.  C.  6    Bac  Abr.  737.  be  fet  out  as  often  as  a  reafonablc  quaiu 

Hut  it  feems,  that  this  point  was  after-  tity  is  cut  down* 

Clarke  againft  Staplsr.  HiLAtTTatit 

#•  Gao.  3. 
Wilt/birey  2^tb  January  1766. 

THE  vicar  of  ii%^wor/A,in  the  county  of /Fi///,  claimed  all  the  The  vicar    «r 
fmall  tithes,and  particularly  the  tithes  of  clover  feed,  rye  grafs  Higbwonb,    la 
feed,  and  other  grafs  feeds,  which  had  been  fownand  grown  ^^'(^'•wfnii. 
yearly  therein,  during  the  three  preceding  years  j  and  ftatcd,  of^cSvw*  fwd* 
that  the  defendants  Fowier  and  Lawrence  had,  during  that  time,  rye  grafs  feed) 
occupied  land  in  theparifh,  on  which  they  had  fown  clover  ieedj  and      faincfoia 
rye  grafs  feed,  faintfoin  feed,  and  other  grafs  feeds  i  and  that  ^^»  ^  .^*™« 
they  had  reaped  and  taken  the  (ame  away,  without  making  him  ***"K^**^»'*>^ 
any  fatisfaAion  for  the  tithes  thereof.    The  bill  further  ftated^ 
that  the  defendants  Stap/erznd  Pickett  rented  part  of  the  parfon- . 
age,  the  great  tithes  of  the  parifli,  and  the  glebe  land  belonging 
tliereto,  under  the  defendant  Harvey^  the  impropriator  thereof; 
that  they  likewife  \izd  clover,  rye  grafs,  faintfoin,  :and  other 
feeds,  as  well  as  other  fmall  tithes,  upon  the  glebe  lands  \  and  that 
they  had  taken  and  carried  them  away  without  making  him 
any  fatisfaftion  for  the  fame.     The  bill  further  ftatcd,  that  there 
had  likewife  become  due  from  the  defendants  to  the  plaintiff*,  as 
vicar,  divers  other  ecclefiaftical  dues  ;  and  prayed,  that  they 
might  refpe^vely  account  with  him  for  the  faid  tithes  and 
dues  ;  pay  him  the  amount  thereof  \  fet  out  all  fueh  tithes  as 
fliould  in'  future  arife  ;  and  that  his  right  to  the  faid  tithes 
might  be  eftablifhed. 

The  defendants  Fowler  and  Lawrence  admitted,  that  the 
plaintiff  was  vicar  of  the  parifh  ;  but  faid,  that  they  couI<i  not 
tell  with  cert;iinty  whether  he  was  entitled  to  the  tithe  of  clover 
feed,  rye  grafs,  and  other  grafs  feeds  arifing  therein,  or  to  any 
compenfation  fpr  fame ;  nor  whether  fuch  grafs  feeds,  or  either 
of  themi  are  to 'be  ^ccovmted  as  great  or  as  fmall  tithes. 

The  defendant  Fowler  admitted,  that  he  occupied  feveral 
dofes  belonging  to  his  farm  in  Bury  Tawn^  in  the  faid  parifh  $ 
and  that  he  had  fown  and  planted  feveral  quantities  of  land 
with  clover  and  rye  grafs,  which  had  produced,  when  har- 
vefted  and  threflied^  feyera|  quantities  of  clover  feed  apd  rye 
grafs  feed. 
^  '     '  The 
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The  defendant  Lawrence  admitted^  that  he  had  the'  £une  on 
his  farih  ia  Seven  Hampton^  in  the  faid  parifli. 

Both  dcjucdi  th%t  they  had  fown  any  falotfoin  feed  or  other 
.  grafs  feeds,  except  as  aforefaid. 

The  defendant  Fowler  faid,*  that  the  tithes  of  all  the  feveral 
finrts  of  grafs  foi^n  by  him^  as  all  other  the  great  tithes  yearly 
ariiing  and  increafing  in  and  upon  his  farm  and  lands  in  Bury 
Toitm  aforefdid,  had,  during  the  faid  time,  been  claimed  and 
taken  in  kind  by  the  defendant  Stapler  or  her  agents,  as  leflcc 
of  the  great  tithes  of  Bury  Town  under  E,  Harvey^  clerk,  the 
impropriator  thereof,  who  claimed  title  thereto. 

The  defendant  Lawrence  faid,  that  the  tithes  of  his  lands  in 
the  village  of  Seven  Hampton^  in  the  faid  partfh,  ha^d  been,  \sl 
like  manner,  claimed  and  taken  in  kind  by  the  defendant  PicleU^ 
leflee  of  the  great  tithes  under  Mr.  Harvey^  the  impropriator 
thereof. 

The  defendant  Fowler  faid«  that  he  had,  for  the  time  afore* 
faid,  paid  to  and  for  the  ufe  of  the  plaintiff,  the  yearly  fum  of 
five  pounds^  ten  ihiliings,  as  a  compofitionfor  and  in  Ueu  of  all 
fuch  fmall  tithes  and  other  eccleiiaftical  dues  as  arofe  or 
iacreafed  within  that  time  upon  his  farm  and  buds  mBury  7own^ 
and  which  he  apprehended  the  plaintiff,  as  vicar,  was  entitled  to; 
and  he  hoped,  that  in  cafe  the  tithe  of  clover  (eed  and  rye  graft 
feed  cut  by  him  fkould  be  deemed  due  to  the  vicar  as  a  imall 
tithe,  yet  that  he  ought  not  to  pay  or  make  the  plaintiff  any 
other  fatisfadion  for  the  fame  by  reafon  of  fuch  compofitioo* 

The  defendant  Lawrence  faid  the  like  as  to  the  composition  of 
two  pounds,  two  Ihillings,  for  his  farm  and  lands  in  Seven  Han^ 
ion  aforefaid. 

The  defendant  Harvey,  clerk,  admitted,  that  the  plaintiff  was 
vicar  of  the  pariih,  and  as  fuch  entitled  to  fuch  fmall  tithes  and 
eccleiiaftical  dues  ariiing  therein  as  had  been  immemorially  paid 
to  his  predeceflbrs,  but  not  other wii'e  ;  and  he  denied-  tluit  he 
was,  as  vicar,  entitled  to  the  tithes  of  clover  feed,  rye  grafs  feed, 
faintfoin  feed,  or  any  other  grafs  feeds  fown  and  grown  in  the 
pariih,  either  by  virtue  of  any  ancient  endowment,  ufage, 
or  cuAom  obfcrved  therein,  or  otherwile  howfoever ;  or  that  his 
predeceffors  had  received  or  taken  the  faid  tithes  in  kind,  or  any 
recompence  in  lieu  thereof;  but  that,  on  the  contrary,  he 
Harvey,  being  feifed  or  poilefled  of  an  equitable  intereil  in  the 
rectory  impropriate  of  Highworth,  was  entitled  to  the  tithes  in 
kind  of  all  clover  feed,  rye  grafs  feed,  and  all  other  grafs 
feeds  fown  or  grown  within  the  pariih  ;  and  ihat  his  predecelTors 
had,  for  time  whereof  the  memory  of  roan  was  not  to  the 
contrary,  or  from  the  time  of  the  introdu^ion  of  fuch  artificial 
grafs  into  this  kingdom,    conftantly  and  uniformly,  received 

the 
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the  great  tithes  thereof,     Hcfaid,  that  for  twenty-four  years       CtAitt 

and  upwards  hchad  been  fcifed  or  poflefled  of  an  equitaMe  intereft      ^^^^ 

in  thefaid  rcftory  impropriate  j  and  that  he,  or  thofe  under  whom  ^^^^ 

lie  claimed  the  fame^  had  ahrays  been  in  the  quiet',  peaceable,  and 

tmintcrruptcd  pofleffion  thereof,  and  had  ahvays  received  and 

taken,  by  themfclves  or  their  Icflces^  the  tithes  of  the  feeds 

of  clover,    rye    graf%,  faintfoiu,    and    all    other   grafs    feeds 

growing  or  ariling  within  the  faid  parifh,  or  fome  recompence 

for  the  fame  in  lieu  thereof.     He  further  faid,  that  by  the 

ancient  and  uninterrupted  cuftom  of  the   faid   parifh,  when 

any    clover,    rye  grafs,  faintfoin,  and    other   artificial    grafs 

growing    therem,    bad     been    fuffered    to    ftand    for    &ed, 

the  fame  bad  always  been  coniidered  as  grain  ;  and  that^  by 

the   like  cuftom,  when  the   fame  was  cut  down  fooner,   it 

bad  been  confidered    as   hay.    He  denied  all  knowledge  of 

any  entry  or  endowment  of  the  pariih  which  then  remained 

in    the  regiftry  of  the  dean  of  Soli/bury^  or  elfewhere  $  but 

contended  that  if  there  were  any,  it  did  not  affeA  his  right, 

as  impropriator  of  the  faid  parifh,  to  the  tithe  of  fuch  ittds  \ 

for  that  fuch  tithes  had  been  immemprially  and  invariably  paid 

to  the  impropriator   aforefaid.       He  further  faid,  that   the 

defendant  Stapler  had  rented  of  him  the  great  tithes  of  Bury 

Tfiwn  for  fix  years  paft,  and  the  defendant  Picket  the  tithes  of 

Seven  Hamftmfor  thirteen  years  j  and  that  they  federally  claimed 

to  be  entitled  to  the  tithes  of  fuch   feeds,  as  leiTees  thereof 

ander  him,  he  believing  himfelf  to  be  well  entitled  thereto,  and 

to  have  a  hill  power  of  leafing  the  fame  to  them  accordingly.    ' 

The  defendants  Stapler  and  Pichetty  as  lefiecs  of  Harvey^  put 
in  the  like  anfwer  as  to  the  right,  &c.  of  the  aforefaid  tithes  $ 
and  faidy  that  they  bad  therefore  kept  no  account  of  what  they 
had  grown  on  their  faid  lands,  or  of  what  they  had  received 
of  tbe  other  defendants  as  lefiees  thereof. 

The  plaintiflF  replied  }  the  defendants  rejoined ;  and  wit* 
Defies  were  examined  on  both  fides  ^  and  upon  hearing  coun* 
fel  feveral  days  \  and  upon  the  plaintiff's  counfel  offering  to 
read  the  copy  of  an  entry  in  the  regifter  book  of  the  peculiar 
in  the  regiftries  of  the  dean  of  Salijbury^  and  the  fame  being  ob« 
jeAed  to  by  the  defendants  cqunfei  ;  and  upon  reading,  by  con- 
ieot  of  tbe  defendant's  counfel,  the  entry  of  an  endowment  of 
the  faid  vicarage,  dated  the  nineteenth  of  Septemhr  1405,  rc^ 
maining  in  the  regiflry  of  the  dean  of  Saliflrury^  the  ordinary 
j>f  the  faid  vicarage  ;  the  depofitions  of  feveral  witnefies  ;  the 
anfwers ;  feveral  bpoks  hclonging  to  the  late  vicars  of  High-' 
nvorthf  cpntaining  an  account  of  the  privy  tithes  and  the  fums 
of  money  paid  in  lieu  or  compofitioh  thereof  within  the  faid 
parifh  to  the  relpedive  vicars  for  the  time  being  \  and  upon 
hearing;  the  defendant's  counfel  1^  and  reading  feveral  depofitions 
''"''■''  on 
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CtAix*       on  their  behalf  j  and  alfo  two  receipts,  viz.  one  figned  Edivard 

H^fi         Clarke  to  the  defendant  Fovjler^   dated  the  thirtieth  of  May 

Staflxb,      j  ^g^^  £^^  g^^  pounds,  ten  ihillings,  compofition  for  privy  tithes  ; 

another  iigned  'Edward  Clarke  to  the  defendant  Lawrence^  dated 
the  twenty-feeond  of  November  1762,  for  one  pound,  elevea 
ihillings  compofition  for  privy  tithes  \ 

The  Court  declared,  that  the  tithes  'of  clover  feed,  faint- 
foin  feed,  and  rye  graft  feed,  are  fmall  tithes  ^  and  that  the 
plaintiiF,  as  vicar  of  the  p^^rifli  of  Highworth^  in  the  county  of 
/^///,was  well  entitled  to  the  tithe  of  i'uch  clover,  faintfoin,  and 
rye  grafs  feeds. 

But  It  not  appearing  to  the  Court,  that  Stapler  had,  in  1761, 
any  rye  grafs  feed  and  faintfoin  feed,  or  any  clover  feed,  rye 
grafs  feed,  and  faintfoin  feed,  during  the  remainder  of  the  time 
in  the  bill  mentioned  ;  or  that  Pickett  had  any  clover  feed, 
rye  grafs  feed,  or  faintfoin  feed,  during  the  time  in  the  bill ; 
or  that  Lawrence  had  any  faintfoin  feed  or  rye  giafs  feed;  or 
that  Fowler  had  any  faintfoin  feed  during  the  time  in  the  bill 
mentioned  i 

The  Court  further  ordered  the  bill,  fo  far  as  it  feeks  an 
account  of  fuch  refpe£live  tithes  againft  the  faid  defendants,  to 
be  difmiflfed  without  coils. 

The  Court  further  ordered  Stapler  to  account  for  the  tithesi 
of  the  three  acres  of  clover  feed  by  her  grown  on  the  lands  in 
her  own  occupation  within  the  faid  parifli  of  Highwortp  during 
1761  ;  that  Stapler  znd  P/Vib'// do  likewife  account  for  the  tithes^ 
of  clover  feed  and  rye  grafs  feed  by  them  refpeftively  taken  ofT, 
and  received  from  the  defendants  Fowler  and  Lawrence  during 
the  time  mentioned  in  the  bill ;  and  that  ^tnpler  do  alfo 
account  for  the  tithe  of  clover  feed  by  her  taken  off  and  from 
the  lands  of  J:  Stone  in  her  anfwer  named  s  and  the  plaintiff 
confenting  to  accept  of  and  from  the  defendants,  the  leffees,  th^ 
value  of  fuch  thhes  refpe^ively ; 

It  wis  further  ordered,  that  the  defendants  do  pay  to 
the  plaintiff  his  cods  of  this  fuit,  to  be  taxed. 

Subfequent  cofts  and  further  directions  to  b^  referved  till 
after  the  report. 


Bowles 
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Bowles  azainfl  Luckett.  HxtA«TTEaii 

6.  Gio.  > 

Gloucefterjbirej  2Zth  February  1^66. 

'^r  HE  bill  ftatedy  that  the  plaintiff  was,  on  the  twentieth  of  The  rcdor  and 
"*■      Offober  1 761,  duly  inftituted  into  the  vicarage  and  parifh  ^'<^*»"  o^  Leacb. 
church  of  Leachlade^  in  the  county  of  Gloucefter^  and  as  vicar  '^^^^^  ^"  ^j^^ 
thereof  became  impropriator  and  owner  of  the  reftory  of  thefaid  cejier^  claims  the 
parifh  under  the  will  of  L^BathurJl^Atc^^Std  \  that  as  fuch  impro-  great  and  fmalt 
priator  and  vicar,  he  was  entitled  to  all  tithes  yearly  arifing  in  the  *»^hc8  of  a  hrxa 
faidpariOi  ;  that  the  defendant  had,  for  feveral  years,  occupied  1"  ^^^V^lf^^"*' 
a  farm  therem,  and  had  titheable  matters  01  various  Ipecies  yearly  3^^  parcicuiari/ 
arifing  thereon  $  that  he  had  duly  fet  out  his  tithes  of  corn  and  of  a  certain  fidd 
hay  10  the  year  1763,  except  the  tithe  of  half  an  acre  of  land,  "i»e<l  the  Priory 
and  the  tithes  of  fuch  corn  and  hay  as  grew  upon  a  certain  part  ^*^  P*^^  °^ 
of  the  faid  farm,  called  tbe  Priory  Lands  g  that  he  had  in  every 
year  corn^  grain,  and  hay  growing  upon  tbe  Priory  Lands^tht  tithes 
whereof  he  had  carried  away  and  converted  to  his  own  ufe,  with- 
out fetting  out  the  fame  ;  that  in  the  year  1 762  he  had  refufed  to 
fet  out  the  tithes  of  half  an  acre  of  wheat  which  was  not  part  of 
the  Priory  Lands,  and  had  converted  the  fame  to  his  own  ufe  ; 
that  he  had  alfofed  anddepaAured  upon  his  faid  farm  feveral  milch 
cows, which  had  produced  milk  and  calves,  and  had  kept  {h<:ep, 
which  had  lambs  and  wool^  and  had  brought  up  upon  th^  faid 
farm,  calves,  pigs,  and  colts,  the  tithes  of  which  were  due  to  the 
plaintiff  j  that  he  had  alfo  depa (lured  feveral  barren  and  unprofitable 
cattle,  and  alfo  taken  (heep  belonging  to  perfons  not  parifhioners 
to  be  fed  and  agifted  for  hire  upon  his  faid  farm,  for  which  the 
plaintiff  was  entitled  to  tithe  herbage  and  agiftment  ;  that  he 
had  alfo  turnips  growing  on  his  faid  farm,  part  of  which  he  had 
fold  ;  and  that  he  had  cut  underwood,  and  made  it  into  faggots, 
and  fold  the  fame,  the  tithes  whereof  were  due  to  the  plaintiff. 
The  bill  therefore  prayed,  that  the  defendant  might  be  decreed 
to  account  for  the  feveral  titheable  matters  aforefaid. 

The  defendant  admitted,  that  the  plaintiff  was  vicar  of  Leach-  The  defendant 
ladei  that  L.  Bathurfihtmg  entitled  to  the  re^ory had, by  his  will,  ^JV  ^^i^*^ 
dcvjfed  to  the  vicar  and  his  fucccffors  forever  all  that  the  reftory  ^^^'^  ^^.^^j  ^J 
impropriate,  and  all  his  eftates  therein,  in  law  or  equity,  and  all  the  poflcflfiont 
the  tithes  or  fpiritual  profits  whatfoevcr  parcel,  or  reputed  parcel  of  the  priory  o( 
of  the  faid  rcftory  impropriate,  to  the  end  that  the  fame  might  be  ^^i^fj^ ;  ihat 
enjoyed  by  the  vicars,  rcftors,  or  incumbents  of  the  faid  church  ^-^^^^^  ^^^^ .  . 
of  Leacblade,2nd  their  fucceilbrs  for  ever  ;  that  the  plaintiff,  as  prior  at  thctim^ 
vicar  there,  became  impropriator  oft  he  faid  re^ory,  and  as  fuch  the  piiory  was 
was  entitled  to  all  tithes,  both  great  and  fmal^  arifing  therein,  or  «Jifl<>'vcd  j  and 
to  fuch  modus  or  modufes  for  the  fame  as  the  former  vicars  or  rec-  |i|p'*^|^'^.  • 
tors  thereof  had,  orought  to  have  had  or  received  ;  but  he  deilied  tithe  ficc  in  tiie 
that  the  plaintiff  was  entitled  to  tithes  of  the  Priory  Lands  in  the  hand«  of  the 
defendant's  occupation  5  and  faid,thqt  he  had  ever  held  them  tithe  S^^nt*^*  ^^  ti»e 
free.  He  admitted,  that  he  held  a  confidcrable  farm  in  thcparilk;  ^'<^w- 
that  part  of  the  faid  farm  was  the  Priory  Landri  and  that  the  fame 

confifted 
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Bowi  SI  leohfifted  of  a  meiluag^y  a  garden  with  its  appurtenances,  and  fcVc* 
*g^fi  i-al  fields,  as  in  the  anfwcr  mentioned  j  but  he  faid,  that  the  Priory 
vccsT*.  Lands  were  parcel  of  the  poiTeiHons  of  the  prior?  or  inonaftcry 
of  Saint  John^  formerly  called  «*  The  Manor  or  Farm  of  Saini 
««  J§hn  at  Saint  John's  Bridge*'  and  the  fcire  of  the  faid  priory  ; 
that  the  faid  priory  or  monaftery  was  difiblved  by  the  ftatutes 
of  the  twenty-fevcnth,  thirty- firft,  or  thirty-fccond  year  of 
Hinry  the  Eigiib,  fome  or  one  of  them,  and  was  veftcd  in  the  faid 
king,  and  in  his  a^al  pofTeflion  ;  that  the  prior  or  head  ol  the 
faid  priory,  at  the  time  of  the  diflblution  thereof,  was  feifed  of 
f^e  Priory  Lands,  in  the  defendant's  occupation,  in  hfe  demefm  as 
of  fie,  difcharged  of  tithes,  and  that  they  had  been  always  fo  hel<i 
by  the  faid  prior  j  that  the  Pricry  Lands  fo  vetted  in  Henry  the 
Mighth  came  to  his  grantee  or  grantees,  and  the  perfons'clahning 
under  them,  difcharged  and  freed  from  the  payment  of  tithes  in 
as  amplemanneras  they  had  been  held  by  the  prior  of  the  faid  mo- 
nafteryat  the  difTolution  thereof;  that  the  h\6  Priory  Lands  vttrc 
granted,  by  letters  patent  of  King  James  the  Firft,  to  R.BaihurJl 
and  his  heirs,  and  by  divers  mefne  co;iveyances  had  defcended  to 

?\  PuilenfUnder  whom  he,  the  defendant,  occupied  the  fame:  and 
einfi(led,that  they  were  exempt  from  the  payment  of  tithes,  and 
that  no  tithes  had,  within  the  memory  of  man,  been  paid  for 
tl?e  Priory  Lands.     He  alfo  fet  forth,  that  it  appeared  from  an 
ancient   terrier,  dated   the  twenty-third  of   SeptenAer    1680^ 
figned  by  the  then  vicar  and  churchwardens  of  Leacblade,  that 
the  Priory  Lands  were  exempt  from  tithes,  it  exprefsly  mentioning^ 
««  that  there  was  no  land  tithe  free  in   the  parifh  but  what 
««  belonged  to  the  priory  of  Saint  John  Baptifi  f  that  by  another 
terrier,  figned  by  Richard  Cajlle,  vicar  of  Leacblade,  and  tfaethea 
churchwardens,  it   is  mentioned,  **  that  the  Priory  Lands  arc 
<<  tithe  free."     He  admitted,  that  he  had  had  titheaUe  mat^* 
tcrs  of  various  kinds  upon  the  faid  farm  ;  and  faid,  that  he  bad 
duly  fet  out  all  his  tithes  of  corn  and  hay  to  the  year  1763,  ex- 
cept for  the  Priory  Lands%  and  except  the  half  acre  of  land  in 
the  bill  mentioned,  and  not  parcel  of  the  Priory  Lands  \  and 
that  the  not  fetting  out  the  tithes  of  the  faid  half  acre  was  done 
that  he  h.id  p:kid  by   miftake  ;    but    that   they    had   been  iince  fet   out.     He 
a  sroTs  fum  to  further   faid,    that   previous  to  the  plaintiff^s    induction  he 
the  churchwar-  compounded  for  the  tithe  of  fuch  part  of  his  farm  and  lands 
r;ni'for:heiiihcs  ^*  ^^^  ^^^  parcel  of  the  Priory  Lands  ;  and  that  the  vicarage- 
efhiso>hcrri.ii  ds  having,  on  account  of  fbme  difpute,  been   vacant  fome  time 
.during  Che  va    before  the  plaintiff was  inflituted,  he  did,  for  the  year  1761, 
c*m:y  of  ihc  vi    compound  for  all  the  tithes  of  his  faid  farm,  except  the  Priory 
Jhl^pUimL^  i!ld  J^^"^^f^'^^^  ^l^c  then  churchwardens,  for  eleven  pounds,  eight 
•ccepccd  '  the  fhiHings,  and  fixpence,  and  took  their  receipt ;  and  that  the 
iifne.  plaintiff  had  accepted  the  fame  in  lieu  of  his  tithes,  except  of 

the  Priory  Lands,  for  the  faid  year  :  and  he  in£fted  upon  fuch 
payment  in  difcharge  of  the  faid  tithe  ;  and  that  he  ought  not 
to  account  for  the  fame*  He  alfo  admitted,  that  iince  the 
plaintiff's  indu£):ion  he  bad  in  each  year  .corn,  grain^  and  hay, 

growing 
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growing  on  the  Priory  Lands ^  a&d  that  he  had  csorned  the  fame       lowtts 
awray  without  fetting  out  the  tithe  thereof  1  bat  iM  fet  out  in        ^t^^^fi 
liis  anfwer  an  account  thereof,  together  with  the  values.    He     ^^^^'^^tt. 
aUb  admftted  that  ke  had  feveral  milch  cows  and  calves  on  his  that  there  u  a 
ladd  farm,  but  denied  that  tithes  were  due  for  the  fame,  and  '^"^  ®^  "*"*'- 
infifted    that  a  certain  ancient  modus  of  ninepence  for  each  V^^Ha^I^. 

•It  If  *•  iij-  i.i*.         cow,  ana  three- 

Jtaiich  cow,  and  threepence  for  each  calr  yearly;  had  tune  un-  pence  a  calf,  in 
memorial  been  paid  and  payable  by  the   occupiers  of  lands  lieu  of  cue  uche 
fubjedt  to  the  payment  of  tithes,  to  the  vicir  or  reftor  •,  and  ®^  ^  ^^^  ®^ 
that  the  faid  tnodufes  had  been  accepted  in  lieu  of  tithe  milk  ^*|  *^  "^ 
and  calves.    He  fet  forth  the  number  of  fheep  and  Iambs  he 
Kad  kept  on  his  farm,  with  the  particular  quantities  of  wool, 
and  admitted  that  the  tithes  for  fuch  {beep  and  wool  kept  on 
lib   farm,  exclufive   of  thi  'Priory   Lands ^   were  due  to  the 
plaintiffi  but  he  faid,  that  a  certain  ancient  modus  of  two  that  then  n  a 
fliiUiQgs  for  every  tenth  lamb,  had  been  paid  or  payable,  time  ^^*  ©^   «wo 
famnemoriaU  in  lieu  of  tithes  in  kind  of  lambs  fed  within  the  ^^^^  ^  ^ 
pariih  upon  land  fubjeft  to  the  payment  of  tithes.     He  faid  ^mb**'*' 
that  he  had  not  fed  any  barren  or  unprofitable  cattle  on  his 
farm,  except  three  dry  cows,  in  1763,  and  denied  that  tithes  ^.^i^/of'^hree- 
vere  payable  for  the  fame,  but  that  a  certain  ancient  modtis  of  pence  m  year  for 
threepence  yearly  bad  been  paid,  time  immemorial,  in  lieu  of  every  dry  cow, 
tithes  of  each  dry  cow,  by  the  occupiers  of  land  fubjeA  to  the  »'*^»*"  ^  *^« 
payment  of  tithes.     He  admitted,  that  during  the  faid  two  JJ.      **  "^"^ 
years  he  had  agifted  for  hire  feveral  cattle  and  (heep  of  other 
perfons  who  were  parifhioners,  but  he  fubmitted  to  the  court  **'"-'*^^"^.  *• 
whether  the  plaintiff  was  entitled  to  any  tithe  for  cattle  and  the  cattle  of  pa- 
flieep  ibdepaftured  for  hire.    He  alfo  fet  forth  the  feveral  other  rUhioncr. ; 
fpecies  of  titheable  matters  which  had  arifen  upon  his  farm,  to- 
gether with  the  values.    He  admitted  that  he  had  been  applied 
to  by  the  plaintiff  to  account  for  the  tithes  which  remained 
unpaid,  and  he  faid  that  he  was  willing  to  fettle  the  fame, 
except  for  the  Priory  Lands,  for  which  he  infiftcd  that  no  tithe  that  the  faSd  «o- 
was  due.    But  he  faid,  that  with  refpedl  to  the  fheep  and  other  Juj^ioughttobc 
cattle  fed  and  depaflured  by  him  on  his  farm,  the  lame  having  p^  >"  propor 
been  fed  on  the  Priory  Lands,  as  well  as  on  other  parts  of  his  '^"  *•  ^*  ^'^ 
faid  farm,  he  ought  only  to  pay  tithes  for  the  wool  of  the  faid  omhelandttMt 
flieep  fo  ifed  and  depaftured,  and  the  modufes,  in  proportion  to  were  doc  culit 
the  value  that  the  other  lands  bore  to  the  Priory  Lands*  free. 

The  plaintiff  replied  J  the  defendant  rejoined;  and  witncflis  ^j^^     ^ 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  and  i^eari. 
reading  the  depofitions  of  feveral  witnelfes,  and  the  proofs  in 
the  caufe, 

The  Court  ordered  the  bill,  fo  far  as  it  demanded  tithes  in  The    biU   dif. 
kind  for  milk  and  calves  arifen  from  the  cows  depaflured  on  m^fled    ^*    to  , 
lands  not  called  the  Priory  Lands  \  as  to  the  half  acre  iri  the  Jjl^^'J^*/"/''*'  ^"^ 
pleadings  mentioned  s  and  as  to  the  depaiiurage  of  dry  cows  °'*^   ^  ^^^i^. 

on 
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Bowi.tf       on  the  lands  not  called  the  Priory  Lands^  to  be  difmifled  wlt& 
agiMifi        cofts  to  be  taxed. 

LVCKITT* 

The  defendant  The.  Court  further  ordered  the  deputy  remembrancer  to  take 
decreed  to  as-  an  account  of  what  was  due  from  the  defendant  to  the  {daintiflT 
count  fvr  liche  for  the  feveral  modufes  in  lieu  of  milk  and  calves  and  depafturage 
milk  and  calves  ^f  j^.-  ^^^g  above  mentioned,  but  that  the  fame  be  without: 

according  to  the  ^^^^^ 

and  to  account  THECouitT  further  ordered  the  deputy  remembrancer  to  take 
for  the  other  jn  account  of  the  feveral  other  litheablc  matters  arifen  from  the 
tkbes  in  kind.     ^^^^^  j^^  defendant's  poffeffion  not  called  the  Priory  Lands  in 

the  faid  years  ;  and  the  defendant  to  pay  cofts  relating  to  fuch 
other  titheable  matters  to  this  time  to  be  taxed. 

T\\t  lands  called       The  Court  declared,  that  the  Priory  Lands  in  the  pleadings 

i£r  Prhry  iMnds  mentioned  were  not  exempt  from  the  payment  of  tithes,  and 

Jj^"**-  "^jj^  thereupon  decreed  the  deputy  remembrancer  to  take  an  account 

tWdefendanide-  o£  the  tithes  arifen  therefrom  for  the  faid  years,  and  that  the 

creed  toacc(Nint  defendant  do  pay  the  plaintiff  his  coils  relating  to  fuch  tithes  to 

accordingly.  this  time,  &c. 

The  report  COD-  The  deputy  remembrancer  made  his  report  dated  the  twenty- 
irovd.  fifth  of  November  laft  ;  and  upon  hearing  counfel  and  reading 

the  decree  and  report. 

The  Court  ordered,  on  the  eighth  of  December  1767,  the 
faid  report  to  be  ratified  and  connrmed,  and  the  defendant  to 
pay  to  the  plaintiff  what  was  reported  due  for  the  faid  tithes, 
modufes^  and  cods,  together  with  fubfequent  cofts  to  be  taxed 
by  the  faid  deputy  remembrancer. 

The  Court  full^ 


Tatw.  Timff  Helyar  agatnjl  Trist. 

Devonjhire^  1 1th  June  l']66. 

Tbe  owner  of  'T^Hc  bill  ftatcd,  that  on  the  fifteenth  of  February  1755,  ^^^ 
thetitbciofi/or*  1  j^j^^  ^nd  chapter  o{  Exeter,  in  coniideration  ok  a  furrender 
^T^D^  of  a  former  leafe,  determinable  on  the  deaths  of  fT.  Helyar 
j^ir!,  d-ims  the  ^^^  ^-  Helyar  deceafcd,  granted  to  the  plaintiff  jF/^.jyar,  his  ex- 
tithes  of  corn  ecutors,  &c.  the  garby  otherwife  the  tithing  Jheaf,  of  corn  and 
anHcrainmthe  grain  of  the  parifh  of  Harburtcn^  and  alfo  of  the  reftory  or 
pHiai  of  Har»  paffonage  of  Ifarburton,  in  the  county  of  Devon^  and  all  ways, 
**'  paths,  pafiages,  privileges,  and  appurtenances,  &c.  for  ninety- 

nine  years,  determinable  on  three  lives,  at  the  yearly  rent  of 
thirty-three  pounds,  fix  (hillings,  and  eightpence ;  that  by 
indenture,  dated  the  fecond  of  June  1760,  made  between  the 
plaintiff  Hellyar  and  the  plaintiff  H^hiteway^  he  did  demife  to 
him  all  his  garb^  otherwife  tithing  Jheaf,  of  corn  and  grain  o£ 
Harburton  and  the  re^ory  aforcfaid,  and  alio  of  Hoilyweli^ 
Otherwife  Hallwell^  during  the  faid  thereby  dcmifed  term,  to- 
gether 
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gether  with  the  bam  and  mowftandles  which  were  the  inhe-      Hsitar 
rirauQce  of  the  plzintlS  Helyary  difkinA  from  the  faid  tithes,  to        ^g^fi 
bold  for  twenty  years,  if  T".  B.  Banbury^  clerk,  fo  long  lived,  as        Ttxtr. 
in    the  faid  bill  is  more  fully  mentioned ;  that  from  time  im-  andihue^thatby 
memorial  it  had  been  cuftomary  for  all  the  farmers  and  occu-  ^he  cuAom  of 
piers  of  lands  in  Hcrburton  and  Howell  to  give  verbal  notice  to  !''*  P*^*   ^^ 
tlic  bwner  or  occupier  of  the  tithes  for  the  time  being,  or  to  his  ^g^^j  ^  ^^^  ^ 
prodcr,  who,   or  one  of  them,  always  refided  at  Harburton  owners  of  the 
during  the  tithing  feafon  in  every  year,  to  attend  and  fee  the  t'thes  verbal  m. 
com  juftly  tithed  and  fet  out,  previous  to  the  houfing  the  ^'  ^''•"  **^*y 
corn;    that  the  faid  cuftom   had   been    conftantly    obferved  '«^^«no««5 
there   without    interruption,    and    that    no    perfon    whatfo«  but  that  the  de* 
ever  had  ever  pretended  to  carry  away  or  tithe  his  corn  with-  fendant  fct  out 
out  giving  fuch   previous  notice ;   that   notwithftanding  the  **'•  ^^*  with. 
laid  cuftom  the  defendant  Newlandy  in  the  laft  corn  harveft,  ®"*  8*^*"^  *"y 
fat  out  the  tithes  of  a  field  of  wheat  in  Harburton  called  El.  ^c^l^^^'' 
wntntary^  being  part  of  an  eftate  called  Mary  Lanis  Land^  and  the  [^q^^ 
rented  by  him  of  the  defendant  Trifle  and  houfed  his  nine 
parts  without  giving  the  plaintiff  Jrhiteway  notice  oJF  fetting 
out  fuch  tithes;  that  he  afterwards  fent  him  word  he  would  profe- 
cute  him  for  not  fetching  away  his  tithes;  and  that  the  faid  tithes 
of  com  were  ftolen  or  fpoiled.     The  bill  therefore  prayed^ 
that  the  defendant  Nenvland  might  come  to  an  account  with 
Wbitevuy  for  the  tithes  fet  out  by  him  without  giving  notice 
as  aforefaid  ;  that  he  might  be  reftrained  by  an  injunction  of 
this  court  from  bringing  any  aAion  at  law  againft  the  faid 
plaintiff  for  not  fetching  away  the  faid  tithes ;  and  that  the  faid 
cuftom  might  be  eftablifhed. 

The  defendants  admitted,  that  the  plaintiff  Helyar  held  the  -.      .  . 
tithes  of  corn  arifins  in  Harburton  and  Howell  under  leafe,  as  ^^\^^  ^^  ^^t, 
ftated  in  the  bill;  and  that  Helyar^  or  his  farmers  or  tenants,  were  torn, 
entitled  to  the  tithes  of  all  corn  growing  within  the  faid  pa- 
riihes ;  but  they  faid,  that  whether  fuch  leafe  had  been  granted 
to  the  plaintiff  TVhiteway  they  knew  not ;  and  denied  that  for  time 
immemorial  there  had  been  fuch  a  cuftom  to  give  verbal  notice, 
as  fbited  in  the  bill,  or  that  the  fame  had  been  conftantly  ob- 
ferved ;  they  faid  that  they  had  ufually  given  notice,  verbal  or 
otherwife ;  but  that  when  it  was  given  it  was  merely  given  out 
of  civility,  and  not  from  any  obligjation  by  virtue  of  fuch  pre* 
tended  cuftom. 

The  defendant  NewlandhM^  that  he  bad,  in  the  month  of  Ju'-> 
gujiy  duly  fet  out  his  tithes  in  Elmentarvfeld ;  that  the  fame  were 
lairly  fet  out  by  every  tenth  ftitch,  anci,  when  a  lefs  number  than 
ten  ftiiches  remained,  by  every  tenth  fheaf;  and  that  fuch 
was  the  method  commonly  ufed  in  Harburton  and  other  pa- 
riihes  in  the  neighbourhood.  He  denied,  that  he  had  taken  away 
the  faid  tithes^  or  that  he  bad  let  the  hogs  eat  them,  or  that  he  had 

Vol.  III.  K  threwcned 
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i^ELTAtt      tlif^atened  t6  bring  an  aAion,  or  thst  ht  bad  refufed  to  dif- 
<'X«'!/'        cover  the  quantity  of  the  tithes  fo  fct  outt 

The  ctufe  The  plaintiffs  replied  \  the  defendants  rejoined ;  and  wit- 

^"^  neifes  were  examined  on  both  fides  ;  and  npon  hearing  counici 

and  reading  feveral  depofirions  ;   the  leafes )  a  receipt  for  the 
fine  paid  ^  and  on  full  debate  of  the  matter ; 

An  ifliie  dire^.      j^^^  ^^^^^  ordered  a  trial  at  law  to  try  the  faid  cuftom. 

•d  CO    try    tl»  •  ^ 

?he^ef€ndant      '^^^  defendants  fubmittcd  to  the  cuftom  infiftcd  on  by  the 
admits  the  cuf.  bill,  and  declined  the  trial  of  the  a^ion. 


com. 


On  the  twenty-third  of  February  1 768,  the  caufe  came  on  for 
further  dire6lion,  when,  upon  hearing  counfel  for  the  parties 

and  reading  the  decree, 

< 

The  ciiftnra  e*  Th£  Court  Ordered  the  aiftom  or  modus  infifted  on  by  the 
A^iiflitdj         w\\^  ^i^  »  That  for  time  immemorial  it  has  been  cudomary 

*<  for  all  the  farmers  and  occqpiers  of  lands  in  Harhfrtm 
^^  and  Howellf  in  the  faid  bill  mentioned^  to  give  Terboi 
<<  notice  to  the  owner  or  occupier  of  the  tithes  for  the  tim^ 
"  being,  or  his  proftor,  who,  or  one  of  themi  always  refided 
'*  at  Harburton  during  the  tithing  Itafon  in  every  year,  to  attend 
*<  and  fee  the  corn  juftly  tithed  and  fet  out,  previous  to  the 
«  fetting  out  fuch  tithes  ^nd  houOng  the  corn,''  to  be  efte* 
bliflied,  ratified,  and  confirmed  ;  and  that  the  defendants  do^ 
for  the  time  to  come,  duly  obfcrve  and  perform  the  fame. 

and  the  defend-  Thb  Court  further  ordered  Newland  to  pay  one  pound  two 
mt  ordered  to  {killings  for  the  tithes  of  the  corn  mentioned  to  have  been 
Che  tithes  he hMl  ^^'  °^^  ^^  ^^^^  without  giving  fuch  notice  as  aforefaidj  and 
fo  fet  out.  referred  it  to  the  deputy  remembrancer  to  tax  the  plaintiffs  their 

cofts  at  law  afid  in  this  court* 


Tmw.   Term,  WiLLIAMS   agattt/l  BaRON. 

6.  Geo.  3. 

Cornwall  J  n^tb  Jufit  1766. 

•    ^HE  bill  dated,  that  the  plaintiff  was  prefented  to  the  rcftory 
Saint  ^w    In  ^^  ^^'^^  Ewe^  in  the  county  of  *  CornwaU,  fifteen  years 

C^rntua/j,  daims  ^^go }  that  he  had  ever  fince  been  re^or  thereof,  and  was 
the  tithf  of  the  thereby  entitled  to  the  tithes  of  the  faid  parifh,  and  more  par« 
ciear  gains  got  ticularly  to  all  thofe  perfonal  tithes  which  had  been  accuftom- 
Ja^^any^aait  ^^^7  P^^^  *^  ^'*  prcdeceffors  by  all  pcrfons  ufing  any  craft 
and  retiding  in  whereby  they  got  gain,  and  refting  with  their  families  in  the 

the  pat  ifli }  and 

particularly  the  tenth  part  of  the  dear  gain  made  by  any  inhabitant  from  his  having  been  employed 

in  the  pilchard  fiihery,  by  the  Mafler  &jwrs,  in  the  pariHi  of  Mfva^jfeji  in  the  laid  county. 

paxiih} 
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ixuridi;  that  there  were  near  the  pariih  of  Saimi  Ewekvcrzl     Wi&tuMt 

Hfhing  towns  and  coves,  from  whence  a  gi^at  man j  boats  and         ^mnft 

"veflcls  wcf e  employed  in  the  pilchard  nflicry  j  that  the  faid       ^^^Vf»  ' 

fifhery  was  carried  on  to  great  advantage  on  that  part  of  the 

£ngli(h  coaft,  from  the  month  of  Jafy  to  the  month  of  De^ 

eember  yearly ;   that  the  und^takers  of  the  faid  filhery  are 

called  MafiiT  &ejnors\  that  they  or  their  agents,  who  generally . 

ineUde  in  fifhing  towns  and  coves,  had  been  ufed  to  hire  feveral 

pcrfbns  to  work  in  the  faid  fiihery  ;  that  fome  of  them  were 

pariihioners  refiding  in  the  faid  fifhing  towns  and  coves  ;  that 

others  of  them  were  pariihioners  refiding  with  their  families 

in  feveral  other  parifhes  adjacent  thereto ;  that  the  faid  Mafler . 

Styncrsy  or  their  agent  there,  ufed  to  pay  each  of  them,  for 

their  work  in  the  faid  fifhery,  fuch  Aims  of  money  as  they  > 

fhould  mutually  agree  for,  and  to  allow  them,  over  and  above 

the  fame,  one  half  of  the  fifli  which  fhould  be  caught  during 

the  fcafon  \  that  the  feveral  Mafler  Seynors^  at  the  proper  feafon 

9f  the  faid  fifhery,  had  been  accuflomed  to  hire  feveral  of  the 

partfhioners  of  Saint  Ewe  (who  with  their  families  were  re- 

fident  there)  to  work  for  them  in  the  faid  fiihery,  and  to 

Bo^iage  the  boats  and  nets,  and  to  allow  them  for  fuch  their 

iervice  the  particular  fums  agreed  to  be  paid  to  each  of  them  in 

SD<xiey,  and  their  proportionate  fhare  of  the  moiety  of  the  filh 

caught  in  the  feafon,  or  an  allowance  in  money  for  the  fame  % 

that  fuch  perfons  had,  after  deducing  their  charges  and  ex-> 

pences,  thereby  reaped  confiderable  clear  yearly  gains  \  that  in  the 

faid  parifh  of  Saint  Ewe^  fuch  of  the  inhabitants  thereof  who 

had  been  fb  hired  to  work  in  the  faid  fifhery,   had  always 

paid,  and  of  right  ought  to  pay,  by  cuf^om  obferved  for  time 

beyond  memory  or  otherwife,  to  the  redor  of  Saint  Ewe,  the 

tithe  of  fuch  their  earnings,  and  had  duly  accounted  with  him 

for  the  fame ;  that  from  the  time  he  had  been  induced  into 

the  reAory,  he  had  conftantly  received  from  fuch  of  his  pariih^ 

toners  as  were  hired  to  work  in  the  faid  fifhery,  one  full  tenth 

part  of  all  the  clear  money  got  and  earned  by  them  refpeAively 

in  each  feafon  once  in  the  year,  to  wit,  on  Chrifimas  Day,  or 

within  one  month  after,  until  the  year  175$)  as,  and  for  and 

in  lieu  of  the  tithes  of  their  gains  thereby ;  thac  fince  that  time 

the  defendant  Majnts  and  others,  who  were  all  inhabitants 

refiding  with  their  families  in  Saint  Enve,  had  been  feverally 

.hired  by  the  defendant  Dunn  and  others,  all  of  Mevagi(fey^  and 

Mafler  Sejnors,  to  go  on  board  their  fifhing  vefTels  and  work  in 

'the  faid  fifhery,  and 'were  by  agreement  to  he  paid  icveral 

furas  of  money  refpedlively,  and  to  receive  feveral  quantities  of 

•fifh,  or  an  allowance  in  money  for  the  fame ;  that  in  confe- 

quence  thereof  they  went  on  board  the  faid  vefTels,  and  in  the 

feveral  ieafbns  of  the  pilchard  fifhery  in  the  faid  years,  worked 

in  the  faid  fifhery,  and  thereby  earned  ftveral  fums  of  money  * 

and  quantities  of  fifh,  which,  in  confequence-  of  the  faid  agree- 

ineftt,  were  paid,  delivered^  or  accounted  for  to  them,  whereby 

TUt.  ^  they' 
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WiLttAMs  tbey  bad  made  confiderable  gains,  tbe  tentb  part  of  which 
a^df^  ought,  by  virtue  of  tbe  faid  cuftom  or  otberwife,  to  have  beea 
BAtoii.  pj^j^  ^Q  jjjg  plaintiff,  as  rcftor  o£  Saint  Ewe^  for  bis  titbc  of  their 
laid  clear  earnings  and  gains;  that  be  bad  applied  to  them 
fcvcrally  for  a  difcovery  of  tbe  quantum  of  tbcir  clear  earnings 
and  gains,  and  to  be  fatisfied  for  tbe  tenth  part  thereof ;  but 
that  they  had  refufed  the  fame  under  :7arious  pretences.  Tbe 
bill  therefore  prayed,  that  the  defendants  might  be  compelled 
to  come  to  an  account  with  the  plaintiff  for  the  tithes  in  each 
of  the  faid  years ;  and  that  they  and  the  defendant  Barcn 
might  pay  to  the  plaintiff  the  full  amount  of  tbe  faid  tithes 
fo  withheld  from  him. 

The  defendant}  The  defendant  Baron  admitted,  that  tbe  plaintiff  was  re£lor 
the  vicar  of  Ji^e-  oi  Saint  Ewe  \  that  within  four  miles  of  the  foutbern  confines 
'^**gif*y>  fty«>  of  Saint  Ewe^  no  part  of  which  extended  to  tbe  fea  ihore,  as 
mary*  for"  the  ^^  believed,  there  were  feveral  fiihing  towns  and  coves,  from 
men  employed  whence  vcffels  were  yearly  employed  in  tbe  pilchard  fifhery ; 
to  have  a  portion  that  the  undertakers  of  the  faid  fifhery  hired,  not  only  perfons 
of  the  fi(h  refident  in  tbe  faid  fifhing  towns,  but  alfo  other  perfons  from^ 
Ts" **  ftroe^i!^  neighbouring  parilhes,  to  work  for  them  in  the  fifhery  \  that 
brought  into  the  ^^  ufual  terms  were,  that  tbe  owners  of  the  nets,  boats,  and 
pariihof  iif^tf.  other  craft,'  fhpuld  have  one  half  of  tbe  fi(h  caught j  and  the 
t}Jfeyt  be  is  en-  ^nen  fo  hired  the  other  half;  but  that  as  the  'men  feidom  had 
ten  h  ^th^***  propcr  neceffarics  for  curing  their  (hare  of  the  fifli,  tbe  iamc 
of,  as  well  from  ^^^  \ittn  generally  paid  by  the  craft  owners,  who  accounted 
the  fliates  of  With  and  paid  the  men  one  half  of  what  fuch  fhare  fold  for 
thofc  men  who  when  cured«  The  defendant  further  faid,  that  be  bad  been 
''i^' M  fr^The  ^^^'^^  °^  Mevagijfey  ever  fince  the  month  of  July  \  755,  and  he 
^res  of°diofe  itififtcd  that  he  was,  as  fuch,  entitled  to  tithes  in  kind  of  all 
who  are  hired  fifii  caught  in  the  fea  and  brought  into  and  landed  within  tbe 
ctjt  of  Oiherpa.  faid  pari fli  by  nets,  boats,  and  other  craft,  which,  in  tbe  in- 
n(hti.  tervals  of  tbe  fiihing  feafon,  were  boufed  and  kept  in  the  laid 

parifh  ;  but  that  as  tbe  receiving  of  fuch  tithe  fi(h  in  kind 
muft  be  attended  with  great  trouble,  a  compoiition  in  money 
had  been  generally  made  and  paid  for  the  faid  tithe  in  manner 
following,  viz,  one  pound,  thirteen  {hillings,  and  fourpence  for 
each  feyne  ufed  therein,  in  lieu  of  the  tithes  of  the  craft  owners' 
moiety  of  the  pilcl^ards  caught,  and  in  lieu  of  the  tithes  of  the 
men's  moiety  one  penny  out  of  every  (hilling  the  faid  moiety  was 
fold  for,  after  deducting  tbe  incidental  expences.  He  further  faid, 
that  at  Mevagijfey  the  labouring  part  of  the  filhery  bad  for  many 
years  paft  been  chiefly  done  by  tbe  inhabitants  there,  but  that 
when  there  were  not  fufficient  men,  tbe  Majier  Seynors  hired  other 
men  from  the  adjacent  parifiies,  at  fuch  wages  and  on  fuch  terms 
as  were  mutually  agreed  on,  but  that  it  was  generally  known 
and  underftood  by  fuch  flrangers  fo  hired,  that  tbe  vicar  of 
Mevagijffiy  was  to  be  paid  his  tithes  in  kind,  or  the  compofition 
in  lieu  thereof.  Pie  further  faid,  that  he  believed  that  it  bad 
been  foipttimes  agreed  that  the  men  were  tO:  be  paid  their 

.     .  wages 
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vr^gres  in  money  only,  and  at  other  times  part  in  money  and     Williams 
■ci  greater  or  Icfs  fliare  of  fifli,  according  to  their  flcill  or  ability;         •f«»'!/> 
that  in  the  firft  cafe  the  craft  owners  had  paid  the  vicar  one        Baeow. 
penny  out  of  every  (hilling  for  which  one  half  of  the  frefh  or 
one  quarter  of  the  cured  pilchards  fold  for ;  and  that  in  the  laft 
«ife   the  craft  owners  and  the  men  had  contributed  propbr« 
tionably  towards  making  up  and  paying  to  the  vicar  one  penny 
out  of  every  (hillings  which  half  of  the  frelh  or  one  fourth  of 
tlic  cured  pilchards  fold  for.     He  further  faid,  that  he  be- 
lieved that   the  vicar    of  Mivagijfey  had  never  received  or 
<^aimed,  nor  did  he  claim  any  thing  for  the  tithe  of  the  men's 
iKrages  paid  in  money,  but  that  fuch  wages  had  been  and  were 
duly  paidy  without  any  deduAion  ;  and  that  if  the  tithe  of  fuch 
vrages  was  due  to  the  plaintiff,  it  was  a  different  tithe  from 
tbat  claimed  by  and  paid  to  the  faid  defendant;  and  he  faid^ 
tliat  in  his  apprchenilon   it  was  totally  immaterial  to  him 
"Whether  fuch  tithe  was  due  to  the  plaintiff'  or  net,  he,  the 
laid  defendant,  having  received  nothing  but  what  he  was  en- 
titled to  by  the  cuftom  of  Mevagiffejy  eftabliflied  by  a  decree  of 
this  court,  or  by  virtue  of  fuch  compofition  entered  into  in  con- 
Cbquence  thereof.     He  further  faid,  that  he  knew  nothing  of  the 
men  who  were  hired  to  labour  in  the  pilchard  fi(hcry,  he  wholly 
relying  on  his  compofition  in  money  in  lieu  of  tithe  fifh  which 
was  retained  by  the  craft  owners,  and  by  them  paid  to  him  at 
the  end  of  every  fifhing  feafon,  or  fo  foon  after  as  the  accounts 
could  be  made  up.     He  faid,  that  he  did  not  know  whether 
any  of  the  men  employed  in  the  faid  fifhery  were  the  plain- 
tiff's parifhioners  or  not,  nor  whether  the  inhabitants  of  Saint 
Enve  had  paid  or  ought  to  pay  to  him  the  tithe  in  the  bill  men- 
tioned ;  nor  did  he  know  that  any  of  the  perfons  in  the  bill 
named  had  been  hired  in  the  pilchard  fifhery,  or  how  or  what 
they  were  to  be  paid  for  the  fame  y  or  whether  the  tithe  of  their 
earnings  ought  to  have  been  paid  to  the  plaintiff*,  or  whether 
the  fame  amounted  to,  &c. }  but  he  infiffed,  that  he  had  a 
right  to  receive  all  fuch  money  as  had  come  to  his  hands  for 
compofition  for  the  tithe  of  pilchards  caught  and  brought  into 
Mevagijfej  \  and  that  he  was  not  indebted  to  the  plaintiff*  for 
any  money  received  by  him  for  or  on  account  of  the  faid 
tithe  fifh,  but  that  he  had  a  right  to  receive  the  fame  to  his 
own  ufe.    He  further  faid,  that  he  believed  that  the  under- 
takers  in  the  pilchard   fifhery  were   owners    of    the    nets, 
boats,  and  other  craft  for  taking  pilchards ;  that  the  Majier 
Seymn  are,  for  their  greater  fkill  in  fifhing  allowed  by  the  un- 
dertakers greater  wages  in  money  \  and  that  they  command 
the  other  perfons  who  labour  in  the  fifhery.    He  alio  faid, 
that  he  did  not  know  whether  the  undertakers  or  their  agents 
deduAed  from  the  wages  in  money,  or  from  the  money  allowed 
to  the  men  for  their  fhare  of  the  fifh,  being  parifhioners  of 
Saint  Ewe^  the  tenth  or  any  other  part  of  their  gains,  and  paid 
them  only  nine  tenths  or  any  other  part,  under  pretence  that 
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Willi  AMI  ttiey  had  already  paid  the  tenth  part  to  him  the  defendant. 
mgmH^  He  idfo  faidi  that  he  difclaimed  any  right  to  tithe  from  that 
Babom •  p^^  ^  ^^^  gains  of  the  perfons  employed  in  the  fifhery  which 
confided  of  money  fiipula'^cd  to  be  paid  to  them  by  the  under- 
takers  for  their  work  and  ikill  in  the  fiihory  He  infifted, 
that  the  vicars  rf  Mevagiffsj^  time  out  of  mind,  had  been,  and 
that  he»  as  vicari  then  was  well  entitled  to  the  titbe  in  kind  o£ 
all  fifli  caught  in  the  fea  brought  to  and  ianded  io  the  parifli  by 
any  perfon  whatever,  with  nets,  boats,  and  other  craft,  which, 
in  the  intervals  of  the  fifhing  feafon,  w^re  Koufed  and  ke^ 
there,  or  to  a  fatisfadion  in  lieu  thereof;  but  he  faid,  that  fae 
did  not  claim  any  other  pcribnal  tithe  from  the  parifhioacn  of 
any  other  parifli  in  refpeA  of  fuch.fiih,  or  of  a&y  gain  made  by 
them  thereby. 

The  defendant  The  defendant  Zmitb  admitted,  that  the  plaintiff  was  redor 
5mi/2>, at  Madcr  of  iaint  E%ve,  but  denied  that  he  was,  to  his  knowledge,  en« 
Scyner,  dc:  ie«  titled  to  tithes  arifingfrom  the  labour  of  bis  pariihioners  era- 
Uh  «n'  ''cdlom  P*7^^  '^^  ^^^^  pilcharu  fifticry  at  Mevagifiy  ;  and  he  faid  that  he 
cntidt/to  tre  helieved  that  he  was  not  by  cuflom  lo  entitled,  for  that  he 
tithds  he  c  t.m$#  yearly  received  offerings  from  them,  which  were  paid,  as  he 

was  informed,  in  lieu  of  perfunal  tithes.  The  defendant  fpoke 
as  to  the  cuftom  of  tithing  the  fifh,  and  admitted,  that,  in  the 
year  1 760,  he  was  mafter  of  a  feyne  at  Mtvagiffey ;  that  two 
other  of  the  defendants  were  hired  to  work  the  boats  belonging 
thereto  \  and  that  the  payments  were  made  according  to  the 
cuflom  fet  forth  in  the  other  defendants  anfwers. 

Th  th  de-  '^^^  other  d#fendants,  M^yne  and  others,  being  fcrvants, 
lendann,  who  P^t  in  their  anfwers  to  the  fame  effeft  as  before  mentioned^ 
were  the  men  but  hoped  that  they  ihould  not  be  obliged  to  pay  tithe  for  the 
hired,  fay  the  fam^  thing  both  to  the  plaintiff  and  the  defendant  Baron  $  but 
Slk?to  the  faid  '^7  ^^'^»  ^^^^  *^^y  believed  that  the  fame  belonged  to  the 
tithes.      *  *     plaintiff  as  his  right. 

The     evidence       ^^^  plaintiff  replied  to  the  anfwers  of  Baron  and  Smith ; 

read.  they  rejoined ;  and  witnelles  were  examined  on  both  fides  ;  and 

upon  hearing  counfel  for  all  parties  on  the  fecond  inftant,  and 
reading  the  anfwer  of  Mayne  and  others  5  an  order  made  in 
this  caufe  dated  the  twenty-eighth  of  November  lafi,  whereby 
the  plaintiff  was  at  liberty  to  examine  Mayne  and  others,  and 
to  read  their  depofitions  at  the  hearing,  faving  juft  exceptions 
to  the  defendants  Baron  and  Smith ;  the  depofition  of  the 
defendant  R.  Mayne^  who  had  been  examined  purfuant  to  the 
faid  order;  the  depofitions  of  the  other  defendants;  fe- 
veral  depofitions  of  other  witnefles  taken  in  the  faid  caufe ;  and 
upon  hearing  counfel  for  defendant  Baron,  and  on  reading  a 
decretal  order  of  this  court,  dated  the  fourth  day  of  July  1717, 
between  WoMridgey  then  vicar  of  Mtuag^jffey,  plamtiff,  and 
fiann^  and  other3>  pariihioners  of  the  faid  parifb;  defend- 
ants ; 
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ants   faj  $  and  after  an  objeAion  had  been  taken  to  f^ch     Willi^^m 
reading  thereof,  and  over-ruled  by  the  court ;  and  reading  th^         agautfi  * 
4epoiitiop$  of  fevcral  witneiTes ;  the  further  confideration  oif  •    ^'^*^»» 
this  cauie  was  adjourned  over  to  the  ninth  inftant,  when  the 
Borons  declared  they  would  give  their  opinion  on  a  future  day ; 
and  now,  upon  further  debate  of  the  matter ; 

Ths  Court  ordered  the  bill,  as  againft  y.  Smith,  to  be  dif-  The  bill  difmifl*. 
mified  with  cods,  and  as  to  Baron^  Mayne^  Johntt  P^evtr^  ed  as  to  Smith, 
and  Williams ^  to  be  retained  for  a  year,  with  liberty  for  an  *^  Maflcr  Sey. 
^aioo  at  law  to  be  brought  in  the  mean  time  againft  the  de-,  ?t^'j*lear«  to 
fendant  J.  Baran^  either  in  the  name  of  Riciard  Mayne^^  the  other  de- 
Ricbatd  J%hnsy  Richard  Pemver,  J^^  WVliamSy  or  any  other  fendantt. 
peribn  inhabiting  with  his  family  in  the  pariih  of  Saint  £wty 
vrho  had  paid  any  money  for  tithes  to  Baron  for  money  had  * 

and  received  to  the  ufe  of  the  plaintiff  in  fuch  aAlon.     The 
coiiiideration  of  cods  and  further  direAions  to  be  re(erved« 

On  t^c  eighth  of  July  1767,  the  defendant's  counfel  inform- 
ed the  court  that  the  plaintiff  had  brought  no  fuch  adlion,  and 
that  the  faid  time  allowed  for  bringing  the  fame  was  expired  j 
and  therefore  prayed,  that  the  faid  bill  might  be  difmifled  out 
of  tliis  court,  with  cofts  to  be  taxed  for  the  defendants  (except 
the  faid  defendant  Smith)  \  whereupon,  and  on  hearing  counfel 

for  the  plaintiff,  * 

« 

The  Court  ordered,  that  the  faid  bill  be  retained  in  court 
until  Michaelmas  term  next,  the  faid  plaintiff  undertaking  to 
to  try  the  a&ion  by  him  lately  brought  at  the  next  afiizes, 

KTKASTON  agamjt  Hawljey.  5.  o,^,  j, 

Middlefex^  30/A  Joni  1766. 

THE  bni  ftated,  that  the  plaintiff's  father  had  been,  for  The  Catbefim 
thirty  years  paft,  feifed  in  fee  fimple,  or  of  fome  other  ^'^  ^^^^^'^ 
good  eftate  of  inheritance  j  and  that  the  plaintiff  was,  by  virtue  Herimtage,  in 
of  indentures  of  leafe  and  releafe,  dated  the  thirty- firft  of  Lower  Eafi 
July  and  the  firft  of  iluguft  1 760,  and  of  a  fine  levied  in  pur-  Smttbfieii,  in  the 
fuaricc  thereof,  feifed  in  fee  or  of  fome  good  eftate  of  inheritance  ^T|!^^^  ^^^^ 
of  all  the  reaory  impropriate  of  the  parifli  of  Saint  Botolph  ^J^^  J J^^^  \^^ 
without  Aldgate,  fome  part  whereof  was  in  the  city  of  London  proprietor  of 
and  the  liberties  thereof,  and  the  other  part  thereof  in  the  Smnt  B^toipb 
fuburbf  of  the  faid  city,  in  the  county  of  Midd/e/ex;  ^^^^' ^'^l^'^^^^^ 
the  pbintiff's  faid  father,  being  fo  feifed  of  the  faid  rec-  pjym'^em,  iniU 
tory,  did,  by  his  deed  poll,  dated  the  twenty-eighth  of  OHober  of  the  tithes  o( 
1761,  grant  to  the  plaintiff  all  tithes,  tenths,  rates,  corapofi-  thefa^dprtmifei. 
tions,  cuftomary  payments,  or  other  duties,  in  lieu  of  tithes  or 
tenths  iffuing  and  payable  out  of  or  for  all  houfes,  outhoufes, 
buildings,  warehoufes,  (hops,  flicds,  cellars,  wharfs,  ftables, 
grounds^  and  other  hereditaments  belonging  to  the  faid  reftory, 

(mj  See  VoL  ii.  pa^c  50. 
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KrKA^Ton     and  which  were  due  and  in  arrear  on  or  before  the  fifth  of  Julj 
agamfi        1760,  old  ftylc  J  that  the  plamtiflF,  as  impropriator  of  the  faid 
AwiiT.      j-cfiory,  and  as  affignce  under  the  faid  deed,  was  entitled  to 
receive  all  manner  o(  tithes  and  fums  of  money  aacientlj  paid 
as  modufes  for  tithes,  or  as  compofitions  in  lieu  of  tithes,  and 
all  prescriptive  payments  in  the  name  of  tithes,  and  aJl  other 
dues  and  profits  to  the  faid  reAory  and  pariOi  church  and  the 
impropriation  thereof  belonging  and  payable  by  the  inhabi- 
tants,   owners,   occupiers,  and  pofleiTors  of  any  houfes,  &c. 
within  the  faid  parifh,  and  the  precin£b,  limits,  and  titheable 
places  thereof,  within  the  time  afbrefaid,  as  well  in  fuch  parts 
of  the  f;^id  parifli  as  were  within  the  city  of  London  and  the  li- 
berties thereof,  as  in  fuch  parts  thereof  as  were  in  the  iaid  pari(h 
and  fuburbs  of  the  faid  city  in  the  county  of  Middle/ex  \  that  the 
defendant,  for  feveral  years  pad,  had  been  an  inhabitant  and 
occupier  of  one    dwelling  houfe  and    brewhoufe,    with    the 
buildings  and  appurtenances,  fituate  in  Lower  Eaft  SmiibfiiU^ 
Dear  the  Hermitage^  within  that  part  of  the  pariOi  which  lies  in 
Midilefex\    that  all  former  inhabitants   or  occupiers    oi  the 
faid  houfe,  &c.  had,  from  time  to  time,  immemorially  paid 
three  pounds  yearly  for  the  tithes  of  the  faid  houfe,  &c.  or  as 
an  ancient  compofition  made  for.  the  tithes  of  the  land  on 
which  the  faid  houfe,  &c.  were  crcftcd,  by  yearly,  half  yearly, 
or  quarterty  payments ;  that  he,  the  plaintiflT,  had  applied  to 
the  defendant  and  rcqucfted  him  to  pay  him  the  arrear  which 
was  due  for  his  prefcriptivc  payment,  in  lieu  of  the  tithes  of 
the  faid  houfe,  &c, ;  but  that,  under  fome  frivolous  pretence, 
he  had  refufed  fo  to  do.     The  bill  therefore  prayed,  that  the 
defendant  might,  by  the  decree  of  this  court,  be  compelled  to 
account  with  the  plaintiff  for  all  arrears  of  fuch  fums  of  money, 
in  lieu  of  or  in  the  name  of  tithes,  which  had  accrued  due,  for 
or  in  rcfpcft  of  the  prcmifes  whilft  the  defendant  had  held  ox 
occupied  the  fame,  and  might   pay  and   fatisfy  the  plaintiflF 
what  fhould  appear  to  be  due  and  owing  to  him  on  fuch 
account. 

The  defendant  faid,  that  the  plaintiff^s  father  might,  for 

any   thing   he  knew  to  the    contrary,    have   been  feifed  in 

fee,    for    thirty  years    of  the  reftory  impropriate  of   Salfit 

Botolpb  without  AldgatCy  and  that  he  might  execute  the  faid 

deed  to  his  fon  of  the  tithes,  &c.  of  the  faid  reftory  j  and  he 

admitted  that  he  had,  for  eight  years  pad,  been  an  inhabitant 

and  occupier  of    a   dwelling-houfe  and  the  Catherine  Wheel 

Brewhoufej  with  the  appurtenances,  in  Lower  Eaft  Smithfield^ 

near    the  Hermitage^  as  ftated  in   the  bill ;    but   he   infiftcd, 

that  the  land  on  which  the  houfe^  &c.  flood,  was  parcel  of 

the  lands  belonging  to  the  abbey  of  Saint  Mary  of  Grayf%  near 

the  TowKR  of  Lotukn ;  that  the  abbot  and  convent  pf  the  faid 

abbey  were  of  the  Cijiertian  order  5  that  the  faid  abbot  and 

convent  were^  at  the  diflblution  of  the  abbey^  feifed  in  fee  of  the 

faid 
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laid  land,  and  that  the  abbot  and  his  fanner,  or  tenant  thereof, '  KLtwaitow 

^werc  therefore  exempted  from  the  payment  of  any  tith  es  or      ^«gamft 

any  compoiition  in  lieu  thereof;  that  the  abbey  was  diflblved 

by  the  31.  Hen.  8,  and  that  his  majefty  became  feifed  in  fee 

of   the  faid  premifes  by  virtue  of  the  laid  aft ;  that  Hinry  the 

JSigbth  granted  the  faid  premifes  to  Sir  A.  Darcy^  knight,  in 

ieey   exempt  from  tithes,  and  that  by  feveral  fubfequent  con- 

"veyances  the  faid  lands  became  vefted  ia  J»  Goodman^  de« 

ceafed,  in  fee  ;  that  fince  his  deceafe  his  brother,  W.  Goodman^ 

hecame  feifed  thereof  in  fee ;  that  W.  Goodman^  being  fo  feifed, 

by  indenture  dated  the  thirtieth  of  January  1762,  granted  to 

the   defendant,  &c.  the  faid  dwelling- houfe,  &c.  to  hold  for 

ibLty-one  years }  and  that  by  virtue  thereof  he  now  enjoyed  the 

fiune.     He  faid,  that  he  had  not  paid  any  tithes,  or  any  thing 

in  lieu  thereof,  during  the  time  he  had  been  in  pofleflion  of  it ; 

but  he  admitted,  that  he  had  been  applied  to  to  pay  to  the 

plaintiff  the  arrears  of  a  pretended  prefcriptive  payment  in  lieu 

of  tithes  for  the  faid  premifes,  and  that  he  had  refufed  to  pay 

die  fame  \  but  he  Taid,  that  he  believed  that  the  faid  three 

pounds  a  year  had  been  paid  by  the  former  occupiers,  and,  con* 

tending  that  they  had  paid  it  in  their  own  wrong,  hoped  it  would 

not  be  binding  upon  him,  as  he  claimed  the  faid  exemption. 

The  plaintiff  replied)  the  defendants  rejoined ;  and  feveral  wit** 
neiles  were  examined  on  both  fides  $  and  upon  hearing  counfel; 
and  on  reading  an  indenture,  dated  the  twelfth  of  June  1728, 
ilgned  7.  Raymond  and  others ;  a  leafe  and  releafe,  dated  the 
thirty-hrft  of  July  and  the  firft  of  Auguft  1760,  figned  ST.  Ky* 
nafion  and  others ;  an  indenture  of  fine  of  the  redory  of  Saint 
Botdphy  Aldgate^  in  Michaelmas  term  1760;  an  afiignment  of 
the  arrears  of  the  tithes  of  the  faid  parifh,  dated  the  twenty- 
eighth  of  OBober  1761,  figned  ST.  KynaJion\  two  decrees  of 
this  court  made  in  Eajler  term,  the  feventh  of  May^  and  7W - 
niu  term,  the  fifth  of  July^  in  the  fixth  year  of  William  and 
Maryy  between  Umfreville  and  Topping  (a)  \  a  decree  of  this 
court  of  the  twenty-fixth  of  November  in  the  fame  year,  in  the 
caufe  of  Umfreville  againft  Campion  {b)  \  a  decree  of  this  court, 
of  the  twenty-eighth  of  May  1 761,  in  the  cafe  of  Kynqfton 
againft  Hatterjley  {c)  \  copy  01  letters  patent,  dated  the  twen« 
lieth  of  Marcb^  in  the  twenty-fourth  year  of  Edward  the  Thirds 
and  the  twenty-eighth  of  June^  in  the  twenty-fifth  year  of 
the  faid  Icings  four  accounts  of  feveral  depofitions  in  the 
caufe  ;  and  on  debate  of  the  matter  \ 

Thb  Court  ordered  the  defendant  to  account  with  the 
plaintiff  for  the  tithes  of  the  premifes  occupied  by  him  in  the 
faid  pariih,  at  the  rate  of  three  pounds  by  the  year,  during  the 
time  of  his  poffeffion  and  occupation  thereof,  as  in  the  pleadings 
of  this  caufe  mentioned,  with  cofts*     The   deputy   remem* 

(rf)  Vol,  i  page  3a6,       {h)  Vol,  i«  page  329.       {/)  ABt«|  page  9. 

brancer 
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KvK Atr«y  braneer  made  his  report,  dated  the  twenty-fourth ;  and  an  the 
H^  tw  ety-iixth  of  February  1767  the  ftid  report  wgi  confirmedy 
andthe  defendant  ordered  to  pay  to  the  plaintiff'  one  hundred 
pounds,  three  (hiilingSi  and  tenpencei  reported  due  to  him  for  kb 
tithes  and  cofts,  vt^*  for  the  tithes  for  feven  ye^rs  lupul  three 
quarters*  at  three  pounds]^  annumi  twenty-three  pounds^  fife 
{hillings  }  cofts,  fcTenty.fix  pounds^  eighteen  (hiUingn,  ^nd  teiK. 
pence}  in  ali,  one  hundred  pounds,  three  ihiUingSi  and  le^peoM* 


TuiK.  TiiM,  DocKWRAY  againji  Riddelu 

^'  Northumberland^  \ft  July  1 766. 

The  vicar  of  T^HE  biU  ftated^  that  the  plaintitF  was,  and  ever  fincc  the  fecoed 
Stamfirdbam,  in  ^  of  January  1762  had  been,  vicar  of  StamforMamt  in  the 
^ortkumbtriand^  couiity  of  Nofthumberiand,  and  as  fucli  was  legally  entitled  to  ilU 
**  *'^'"*f*'*^**  the  tithes,  &c,  belonging  to  the  vicarage,  particularly  to  the  tithe 
4d*  tit^^  EajUr  ^fhay  within  the  townihips,hacnlets,  or  territories,  of  Citf^/^vrn 
yearly,  in  lieu  of  Orangey  Ne/hit,  OufloHf  Ingde  Ryal^  Other  wife  RyeAi/iy  Hear/ley, 
the  tithe  luy  a-  £aj  Bitchfieldy  If^ejt  Bitchfieldy  and  Black  Heddon^  within  the  faid 
'^^"S  *"^'^*'  pariA  }  that  the  defendant  Riddell,  for  two  years  paft,  had  been 
^ran  e  in  the  ^^  occupier  of  nieadow  ground  within  the  town(hip  of  Cheejiwm 
laid  parifh  ;  and  GraingCy  from  whence  hc  had  in  each  year  quantities  of  hay ; 
10  the  fame  «o-  that  the  defendant  Paiilfon  had  alfo  been  an  occupier  of  meadow 
dm  refpeaiveJy  grouiid  within  thc  townlfaip  of  Ne/hiiy  from  whence  (he  had 
Irifmr'n^' the  ^^y  '  ^^^^  '^^  defendant  Dunn  hzd  alfo  occupied  lands  in  thc 
townlhip*  of  townfhip  of  Oujign^  from  whencf  he  had  yearly  great  quantities 
JfejhitKtidOufion,  of  hay  \  that  hc  had  requcfted  of  them  refpcftively  to  fet  out 

their  tithes  of  hay  in  kind  to  him  as  vicar  of  the  faid  pa- 
riQi  ;  but  that  tbey  had  refufcd  fo  to  do,  under  the  pretence 
that  they  wen?  exempted  from  thc  payment  of  tithe  hay- 
The  bill  therefore  prayed,  that  the  defendant  the  Bijhop  ^f 
Durham  might  anfwer  fo  much  of  the  bill  as  materially  concerned 
him,  and  particularly  whether,  in  right  of  his  bilhoprick  or 
otherwiie^  be  claimed  to  be  entitled  to  the  tithes  of  hay  within 
any  p^rt  of  the  pariih  of  Stamfordham  \  and  that  the  other 
defendants  niigbt  feverally  come  to  an  account  with,  and  make 
the  plaintiff  a  fatisfaAion  for  the  tithes  of  the  hay  of  their 
feverai  lands  and  grounds  within  the  faid  feveral  townihips  fo 
withheld  from  him  a3  ^orefaid. 

The  defendants  Riddell,  Piaifony  and  Dunn^  denied  tb(B  plaia*^ 

tiff's  title  to  the  tithe  of  hay  in  kind  within  the  faid  townfiiips  \ 

but  faid,  that  he  ought  to  receive  the  following  modufes  in  fatif- 

fa&ion  of  tithe  hny  within  the  feveral  hamlets  of  Cheejbum 

.  Grange,  Ne/bit,  and  Oujlon. 

The  defendant  Riddellfzidy  that  he  was  (eiied  of  the  manors 
of  Cheefburn  Grange^  Ne/bk,  and  Oujion,  and  the  feveral  lands 
and  grounds  thereto  belonging  ;  and  that  the  fame  were  in  the 
poiTeffion  of  himf^lf  and  his  tenants^  of  whom  the  defendants 

Paitif$n 
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> 
Fattifm  and  Dunn  were  two ;  that  a  certain  modus  of  three     Dock^av 

ihilliiigs  and  fourpcncc  yearly  was  now,  and  had  been  immemo-      ^^^"^ 

rially  due  and  payable  at  Eqftfr  yearly,  or  as  foon  after  as  ***•*• 

demanded,  to  the  vicar  of  SiamfordhMm^  or  his  leflee  or  lefiees, 

£or  and  in  lieu  and  fatisfa^lion  of  all  tithes  of  hay  yearly  growing 

irithin  the  manor  of  Cheejbum  Grange  \  and  the  like  modus 

for  tithe  hay  in  the  manor  of  Ne/bit ;  and  alfo  in  the  manor  of 

Oisfion  \  that  he  had  offered  to  fatisfy  the  plaintifi^  and  pay  him 

tHe  arrears  of  all  and  the  future  growing^  payments  of  the  faid  re£» 

pe£Uve  im/^^/f  but  that  he  abfolutely  refufed  to  accept  thefamCi 

The  plaintiff  replied  ;  the  defendants  rejoined  3  andwitnefles 
ere  exattiined  on  both  fides  ;  and  upon  hearing  counfel ;  and 
wading  the  ieveral  proofs  iQ  the  caufe  ; 

Th£  Coa&T  ordered  the  bill  to  foe  dUmiiTed  with  cofis* 

T.Parker. 
8.  S,  Smtthb. 
Rich.  Adaus. 


BiCKHAM  againjl  Langdale  ;  et  i  Contra.  Tmh,  t««m, 

Leicefterjbire^  \Ji  July  1 766. 

THE  bill  flated,  that  the  pkintiff'was,  in  the  month  of  OSober  The  redor  ^r 
1 76 1,  duly  prefcn ted  to  the  reftory  of  LougUorot^i,  in  ^H^^^g^fin 
the  county  of  Leice/ier,  znd  thereby  had  become  entitled  to  the*  ^J^d^^'*,u* 
great  and  fmall  tithes  of  the  parifli ;  that  the  defendants  had,  '^^  ^^^  (^^f^ 
during  the  laft  three  years,  held  and  occupied  tie  Paris  or  ths  titbct  otUugb. 
Park  Clofes  and  Widenbrooh  Clofes^  and  had  wheat,  barley,  peafe^  ^«V*     ^-"'*» 
beans,  oats,  and  hay,  growing  thereon  \  that  they  had  alfo  fed  ^i^uuj^^'^^ 
and  depafturcd  barren  and  unprofitable  cattle  thereon,  the  tithes  ^^' 
of  which  they  had  yearly  converted  to  their  own  ufe,  without 
making  him  any  iatisfa^ion  for  the  fame.  The  bill  alfo  charged, 
that  the  defendants,  during  the  faid  time,  had  feverally  held  and 
enjoyed  other  lands  in  the  parifli,  and  had   other  titheabk 
matters  yearly  growing  thereon,  and  particularly  that  they  had 
fed  and  depafiured  divers  ffaeep,  which  had  dropped  lambs  and 

{>roduced  wool.  It  alfo  charged,  that  they  had  had  on  the  iaid 
ands  turnips,  which  they  had  gathered,  and  alfo  great  quantities 
of  pigeons,  pigs,  bees,  milk,  and  fruit,  the  tithes  of  which  they 
had  refufed  to  pay.  The  bill  therefore  i^rayed,  that  the 
defendant  Langdale  and  others  might  be  decreed  to  account 
with  the  plaintiff  for  the  tithes  fo  fubtraded  by  them  refpe£tivelf 
as  aforefaid  ;  that  what  (hould  be  due  from  J.  Soars  might  b« 
paid  out  of  the  afiets  come  to  the  hands  of  the  defendant 
j?.  Soars ;  that  fhe  might  admit*  aflets  for  the  purpofe,  or 
account  for  the  fame  }  and  that  the  plaintiff^s  right  to  the 
tithes  of  the  faid  lands  might  be  cfUbliihed  as  agaiofl  the  owners 
thereof* 

The 
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BicxHAM  The  defendants  admitted,  that  they  were  owners  and  occa* 

mganfi        Wxcts  of  the  lands  in  the  bill  mentioned  :  that  the  lands  lay  in 

tt  hCmrm. '    *^^  parifh;  that  the  plaintiff  was  rcftor  thereof;  and  that  he  was 
entitled  to  all  fuch  great  and  fmall  tithes  as  were  due  and  pay- 
able to  the  reAor  ;  but  they  infided,  that  no  tithes  whatfoever 
were,  or  had  been,  fince  the  plaintiff  became  re^or,  payable  for 
any  of  the  faid  lands  ;  for  that  the  lands  called  JLaugbborougb 
Parks  were  formerly  part  of  the  inheritance  of  the  crown  or 
England  and  the  ancient  pofleffions  of  the  crown ;  that  ^ueen 
Eltzabeih^  or  fomc  king  of  England  her  predeceflbr,   was  (eifed, 
in  right  of  thb  crown  of  England,  of  Loughhorougb  Pari 
lands  ;  that  he  or  fhe,  and  all  his  or  her  predecefibrs  kings  of 
England^    had  held  and  enjoyed   the   faid   lands,    from   time 
whereof  the  memory  of  man  was  not  to  the  contrary,  for  him  or 
herfelf,  and  his    or  her  tenants,  exonerated,  privileged,  and 
acquitted  of  and  from  the  payment  of  any  manner  of  tithes 
for    or    in    refpeft  of  the  faid   lands  ;    that  the    faid  lands 
were  granted  by  the  crown  to  a  former  Earl  tf  Huntingdon 
and  his  heirs,  at  a  certain  rent,  to  be  held  of  the  crown; 
that  the  defendants  JVatkinfonf  Olderjbanv^  and  Boyr^  claimed  the 
fame  by  mefne  conveyances  from  and  under  fuch  grant ;  and 
that,  by  virtue  of  fuch  prcfcription  in  the  crown,  they  were  en- 
titled to  hold  the  faid  lands  in  like  manner  exonerated,  acquitted, 
and  privileged  from  the  payment  of  any  tithes  in  refpeA  thereofi 
They  faid,    that  they  believed,    that    in  the    year    1703   i 
commiflion  had  iffued  under  the  feal  of  the  B^lhp  of  Lincoln 
to  the  minifter,  churchwardens,  and  inhabitants  of  the  parifh 
of  Loughhoroughy  which  is  in  the  diocefe  of  Lincoln^  to  make  a 
furvey  of  the  rights  and  cuftoms  belonging  to  the  re£tory ; 
that  fuch  furvey  was  made  accordingly,  and  returned  into  the 
biihop's  regiftry  ;  and  that,  amongft  other  things  contained  in 
the  faid  furvey,  arc  the  following  particulars,  to  wit,  "  An 
V  Account  of  all  Rights  and  Cufloms  belonging  to  the  ReAory 
**  of  Loughborough. — Item,  It  is  a  reftory  in  which  all  manner 
^^  of  tithes  are  due  in  kind,  except  all  thofe  grounds  called 
<<  Loughborough  Parks  paying  nothing  ;  and  all  thofe  grounds 
<<  called  the  Outwoods  paying  nothing ;  and  all  thofe  grounds 
<'  called  Burleigh  Parks  paying  yearly  two  fhillings  ;  and  all  that 
<«.  ground  called  Radmore^  one  half  in  the  pof£sfIion  of  MUft 
^  Newton,  and  the  other  half  in  the  inheritance  of  the  Earl  of 
«<  Huntingdon^  paying  each  of  them  yearly  one  fhilling  ;**  and 
they  infifled,  that  agreeable  to  the  faid  furvey,  the  lands  therein 
mentioned  as  not  liable  to  the  payment  of  tithes  had  not,  within 
the  memory  of  man,  paid  tithes  in  kind,  nor  did  they  believe 
that  tithes,  or:  a  compofition  for  tithes,  had  ever  been  paid  for 
Loughborough'  Parks  ;  but  that  in  cafe  the  faid  lands  had  ever 
been  titheable,  they  further  infifled,  that  they  were  exempted 
from  the  payment  of  tithes  by  compofition  real,  or  fome  other 
lawful  mode  of  difcharge,  and  particularly  the  Park  Clofes,  which 

formerly 
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fbmerly  belonged  to^  the  family  of  the  Earl  of  Huntingdon  \      BxcKMAiff 
that  the  faid  family  were  alfo  owners  of  the  advowfon  of  the    •    ^^'^'^ 
rc£tory,  which  they  gave  to  Emmanuel  College^  \n  Cambridge  \     ^^c^iurm,* 
thsLt  they  endowed  the  faid  redory  with  a  confiderable  trz&,  b( 
land,  which  was  ftill  enjoyed  by  the  re£lor  of  the  parifii  for  the  "^ "  "• 

time  being ;  that  in  confideration  of  fuch  endowment,  and  by 
tHe  inftniment  of  the  faid  endowment,  the  faid  lands  were  either 
cicempted  from  the  payment  of  tithes,  or  were  granted  upon 
condition  that  no  tithes  (hould  be  .demanded  for  the  faid  clofes 
called  the  Park  Clofes. 

The  defendants  Watlinfin  and  others  faid,  that,  except  the 
lands  called  the  Parks,  or  the  Park  Clofes,  and  the  lands  called 
tyidenirdok  Clofes,  they  did  not,  in  the  faid  three  years,  hold  or 
occupy  any  other  lands  in  the  parifh,  fave  that  during  the  faid 
years  the  defendants  Watkinfon  and  Boyer,  and  each  of  them, 
lield  and  occupied  two  gardens,  and  the  defendant  Farrow  one 

§arden,  in  the  faid  town  ;  and  that  for  thofe  held  by  the 
efendants  Watkinfon  and  Bojer  there  had  been  refpedlively  a 
money  compenfation  or  rate  paid  to  the  plaintiff  as  re£lor ;  but 
that  nothing  had  been  paid  for  the  garden  held  by  Farrow^ 
the  fruits  and  produce  thereof  being  fo  extremely  fmall ;  and 
alfo  fave  that  the  defendants  Langdale  and  others  during  the  faid 
time  had  feverally  held  and  occupied  certain  pieces  of  land, 
parcel  of  the  then  late  open  fields  in  the  parifh  ;  and  that  the 
faid  lands,  by  virtue  of  an  aft  of  parliament  made  and  palled  for 
inclofing  the  faid  fields,  were,  during  the  faid  three  years,  and  for 
ever  after,  exempt  and  difcharged  from  the  payment  of  tithes : 
and  they  fet  forth  the  feveral  other  lands  they  held  -,  the  feveral 
titheable  matters  they  had  thereon,  and  the  values  thereof ; 
and  the  defendant  Soars  admitted  afTets  of  her  late  hufband. 

The  defendant  Watkinfon  and  others  filed  a  crofs  bill  againft 
the  re£lor,  and  the  mafter,  fellows,  and  fcholars  of  Emmanuel 
College,  in  Cambridge,  fetting  forth,  that  they  were  owners  and 
occupiers  of  feveral  parcels  of  land  in  the  parifh,  which,  together 
with  feveral  other  parcels  of  land  of  which  other  perfons  were 
owners,  were,  and  had  been  for  time  immemorial,  called 
Loughborough  Parks ',  that  the  Earls  of  Huntingdon  were  formerly 
owners  of  the  faid  parcels  of  land  ufed  as  a  park,  and  were 
formerly  patrons  of  the  reAory  of  the  parifh  and  parifh  church 
of  Loughborough ;  that  before  the  Earls  of  Huntingdon  were 
owners  of  the  faid  lands,  they  were  part  of  the  inheritance  of 
THS  CRO'WN  ;  and  that  ^^en  Elizabeth^  and  all  her  predeceflbra 
kings  of  England,  held  and  enjoyed  the  faid  lands,  from  time 
whereof  the  memory  of  man  was  not  to  the  contrary,  for  hcrfclf 
and  her  tenants,  exonerated,  acquitted,  and  privileged  of  and 
from  the  payment  of  any  manner  of  tithes  in  refpeft  thereof  $ 
that  the  faid  queen  being  fo  feifed,  granted  the  faid  lands  to  thp 
£arl  of  Huntingdon  and  his  heirs,  to  hold  to  him  and  his  heirs 

at 
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BtexttAM     at  a  certiiii  rem  from  her  majefty  as  of  her  matior  of  ^a/t 
•^«"5^        Greenwich  j  that '  the  plaintiff  fFatkinfon  and  others  tten  held 

J^^Om^m  '  ^^  ^^^^  lands  hy  virtue  of  mcfnc  con? cyances  from  the  Earl  ^ 
Huntingdon^  and  by  rirtue  of  fuch  prefcription  trcrc  entitled  xo 
hold  the  faid  lands  exonerated^  &c.  from  the  payment  of  anj^ 
tithes  ;  that  tithes  had  never  been  paid  to,  or  clahned  by,  the 
reAors  of  the  faid  parifh  in  refped  of  the  faid  lands ;  that  in 
1703  a  commiffion  iflued  under  the  feal  of  the  Bijbop  iafLtneoln^ 
.  dire^cd  to  the  mlnifter,  churchwardens,  and  inhabitants  of  the^ 
faid  pariCh  of  Ldughborough^  to  make  a  furvey  of  the  rights  audi 
cuftoms  belonging  to  the  faid  re&ory  ;  and  that  fuch  furvey  was 
made  accordingly  ;  that  another  furvey  or  terrier  of  the  faid 
redory  was  made  in  17481  and  then  in  the  biifaop^s  regiftry  s 
that  amongd  other  things  contained  therein  were  the  following 
particulars,  <<  An  Account  of  the  Rights  and  Cuftoms  belonging 
**  the  Rectory  of  LoughborougL — It  is  a  rectory  in  which  all 
^  manner  of  tithes  are  due  in  kind,  except  all  thofe  grounds 
^  called  Loughiorough  Parks  paying  nothing  |"  that  the  manner 
of  tithing  mentioned  in  the  faid  terriers  had  always  been  com- 
plied with  on  thofe  lands  within  the  faid  parifli  where  tithes  were 
payable ;  and  that  the  nKdus  of  two  fbiilings  had  always  been 
paid  for  Burleigh  Parks^  and  the  defendant  the  reAor  had 
received  the  fame  accordingly  \  that  there  were  within  the  fsud 
parifh  of  Loughborough  certain  ancient  cuftoms  and  modes  of 
tithingparticular  things,  which  had  been  ufed  for  time  immemo* 
rial  therein,  that  is  to  fay,  in  lieu  of  the  tithes  of  colts,  two* 
pence;  and  of  milk  and  the  tithe  of  calves,  for  every  cow  and  calf, 
three  halfpence  ;  and  of  the  milk  of  the  cow  which  had  no  calf 
that  year,  one  penny ;  that  wheat,  ry^,  and  all  forts  of  com 
which  were  ftiorn,  were  titheable  in  the  fliock^and  that  the  incum* 
bent  paid  for  the  (hocking  eightpence  for  every  yard  land.  They 
iniifted,  that  the  defendants  had  in  their  cuftody  or'  power 
fcveral  terriers,  containing  an  account  of  the  revenues  of  the 
re£lory,  wherein  it  was  exprefsly  declared,  that  the  faid  lands 
were  not  fubjeft  to  the  payment  of  tithes ;  and  alfo  fcvcnil 
%)o6ks,  papers,  and  writings,  which  belonged  to  the  former 
reftors  of  the  faid  parifli,  whereby  the  fame  appeared  ;  that 
*  they  alfo  had  a  deedof  gift  and  conveyance,  whereby  the  advowfoa 
thereof  was  conveyed  to  them  by  fome  Earl  of  Huntingdon  \  and 
that  it  thereby  appeared,  that  that  family  were  patrons  of  the  faid 
reftory  }  that  they  had  .other  grants  likewife  in  their  cuftody 
made  by  fome  king  or  queen  of  England^  whereby  it  appeared,  that 
the  faid  lands  and  the  advowfon  thereof  did  belong  to  the  crown  ; 
'  'but  that  they  refiifed  to  producethe  faid  feveral  deeds,  evidences, 
and  writings,  or  to  admit  fuch  cuftom  of  tithing.  The  crcfe  Ml 
therefore  prayed,  that  a  perpetual  injunftion  might  be  awarded 
^0  reftrain  the  defendant  y,  Bickham  from  taking  or  demanding 
any  tithes  for  or  in  refpcft  of  the  lands  called  Loughborough  Parhs^ 

'belongii>g 
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belongikig  to  the  ]^atiKiffs ;  and  that  the  faid  cuftoms  of  tithing 
might  be  eftabliQied  by  the  decree  of  the  court. 

7he  TcEtoT  Bichbam  admitted,  that  the  plaintifii  were  owners 
and  occupiers  of  divers  parcels  of  land,  whrch,  with  certain  other 
pguncelsof  lands  had,  for  time  immemorial,  beeti  called  Loughbo^ 
w^ough  Parks  :  and  that  the  lands  which  B^r  was  owner  of,  and 
9^/^  and  Farrow  were  occupiers  of,  were  called  the  Parks  or  Wi^ 
deubrook  Clofes\  but  he  denied  ^t  he  knew  whether  the  Earls  of 
jfJuntingdoH  were  formerly  owners  of  the  faid  lands,  or  that  .the 
laid  lands  did  ever  belong  to^  or  w^e  part  of  the  inheritance  of 
THE  CROWN  OF  ENGLAND;  or  that  ^een  Elizabeth^  being  feifed 
of  the  freehold  and  inheritance  of  Loughborough  Park  latads^ 
'  did  grant  the  fame  to  the  Earl  of  Huntingdon  and  his  heirs 
jit  a  certain  rent,  to  be  held  for  her  majefty  as  of  her  manor 
of  Eajl  Greenwich  ;  or  that  fhe  or  her  predeceflbrs,  or  the 
faid  plaintiffs,  or  any  of  them,  by  virtue  of  any  prefcription 
10  the  crown,  were  entitled  to  hold  and  enjoy  the  faid  lands 
exonerated  from  the  payment  of  tithes ;  or  that  there  ever 
•Was  any  prefcription  in  the  crown  in  rcfpefV  thereof.     The 
re^or  alfo  faid,  that  he  had  never  heard,  and  that  he  did  not 
believe  that  any  tithes  had  ever  been  paid  for  the  faid  lands  ; 
but  he  infifted,  that  it  did  not  therefore  follow  that  no  tithes 
were  due  or  payable  for  the  fame.     He  denied,  that  fach  tithes 
had  never  been  claimed  by  the  reftors  of  Loughboroug/r,  and  in- 
fifted that  his  predecefTors  had  claimed  the  fame;  and  faid  that  a 
payment  of  two  Ihillings  was  offered  in  the  refpeA  of  the  lands 
called  Burleigh  Parks,  andrefufed ;  and  he  infifted  on  tithes  in  kind. 
He  faid,  that  he  believed  that  in  the  year  1703  a  commiiBon  did 
iflue  to  make  a  furvey  of  the  rights  and  cuftoms  belonging  to  the 
faid  redory  ;  and  that  fuch  furvey  was  made  and  returned ;  but 
be  denied,  that  the  particulars  in  the  bill  mentioned  were  con- 
tained therein,  or  that  any  manner  of  tithing  was  mentioned  in 
the  faid  furvey,  no  fuch  being  contained  in  the  office  copy 
thereof  obtained  by  him  ;  and  therefore  he  infifted,  that  the 
manner  of  tithing  obferved  in  the  faid  parifh  could  not  have 
been  according  to  fiich  furvey.    He  denied,  that  he  knew  or 
believed  that  two  (hillings  had  yearly  been  paid  in  lieu  of  the 
tithes  of  Burleigh  Parks  (  but  faid,  that  he  believed  his  prede** 
ceffors  had  accepted  the  fame  for  and  in  lieu  of  the  tithes  of 
Radmear.    He  infifted,  that  the  tithes  for  Lottghborough  Pmrk 
were  diie  to  him  of  common  right,  as  reAor  of  the  pariOi  $  that 
the  mere  non-payment  of  tithes  was  no  exemption  from  the 
payment  thereof ^  and  that  the  plaintifB  could  not  prefcribe  ge- 
nerally in  non  dedmanJo  for  their  faid  lands  ;  but  that  in  cafe  the 
iame  were  exempted,  they  ought  to  prove  the  fame.      He 
fet  forth  an  extra^  taken  by  him  from  a  terrier  in  the  regiftry 
at  Leicejier  in    1724,    fubfcribed  by  J.  Allejnt,  redor,    the 

X  chiurchwardens. 
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licKVAu  churchwardens,  fidefmea,  and  othen,  which  contained  thefe 
sgmh/  words:  '<  An  Account  of  all  the  Rights  and  Cuftoms  belonging 
KTc^V  "  *^  ^^®  Rcftory  of  Loughborough.— It  is  a  reftory  in  which  all 
M  manner  of  tithes  are  due  in  kind  \^  without  any  exceptions  oF 
Loughborough  PariSf  Burleigh  Parks^  the  Outwoods^  or  Radmoor'^ 
either  in  the  faid  extraA  or  the  faid  terrier :  and  he  fet  forth  the 
purport  of  the  four  terriers  which  he  had  in  his  po(Ieinon,and  left 
the  fame  for  the  plaintiffs  infpeAion ;  but  he  faid,  that  he  did  not 
know  by  what  authority  the  fame  were  taken  ;  and  he  fubmitted 
how  far  they  (hould  influence  or  determine  his  right  to  the 
tithes  of  Loughborough  Paris  ;  and  hoped  the  Court  would, 
'not  interfere  by  way  of  injun£tion  to  reftrain  him  from  taking 
or  demanding  the  faid  tithes. 

The  College  admitted,  that  they  were  patrons  of  the  reftory ^ 
and  that  the  advowfoh  thereof  had  been  heretofore  given  them 
by  fome  Farl  of  Huntiugdon ;  and  faid,  that  they  believed  Lough^ 
borough  Paris  were  titheable.  They  denied  that  they  had  in 
their  cuflody  any  deeds,  &c.  fave  an  indenture  dated  the  nine- 
teenth of  January^  in  the  twenty-eighth  year  of  ^een  Eltzabetb^ 
purporting  to  be  a  grant  from  the  Earl  if  Huntingdon  to  Sir 
F.  Mildway  and  F.  Haflings  and  their  heirs  of  the  advowfbn 
and  patronage  of  the  reAory,  in  truft  for  the  ufe  of  the  Earl 
during  his  life,  and  after  his  deceafe  to  the  College  \  and  alfo 
a  paper- writing  purporting  to  be  an  examined  extrad  of  a  grant 
dated  the  twenty-fixth  of  November^  in  the  eighteenth  year  of 
^een  Elizabeth^  of  the  faid  advowfon,  as  parcel  of  the  poG> 
feffions  of  Henryy  Duie  of  Suffolk  (attainted  of  high  trearon)^ 
to  the  faid  Earl  of  Huntingdon  ;  and  they  averred,  that  there 
was  not  any  thing  in  the  faid  indenture  relative  to  the  lands  not 
being  titheable.  They  alfo  denied,  that  they  had  in  their  cuftody 
or  power  any  grant  made  by  any  king  or  queen  of  England^ 
whereby  it  appeared,  that  the  faid  lands,  or  the  advowfon 
thereof,  belonged  to  the  crown.  They  admitted,  that  it  might 
be  true  that  the  faid  reftory  was  endowed  by  fome  JEarl  of 
Huntingdon  ;  but  faid,  that  they  knew  nothing  thereof; 

The  redor  Biciham  further  admitted,  that  fach  terrier 
of  the  re£tory  had  been  made  in  the  year  1 748  }  but  faid, 
that  the  fame  had  never  been  returned  into  the  biihop's  regiftry. 
He  alfo  admitted,  that  there  were  within  the  parilh  certain 
ancient  cuftoms  and  modes  of  tithing  particular  things  within 
fuch  parts  of  the  faid  parifh  where  tithes  had  ufualiy  been  paid, 
for  ought  he  knew,  for  time  immemorial,  in  lieu  of  the  tithes 
of  colts  or  foals,  twopence  for  each  colt  or  foal  \  in  lieu  of  the 
tithe  of  milk  or  calves,  for  every  cow  and  calf  three  halfpence, 
and  one  penny  for  a  cow  that  gives  milk  •  and  hath  no  calf 
that  year  ;  for  Eafler  offerings,  wool,  or  fleeces,  lambs,  and  pigs, 
according  to  the  terrier  \  that  wheat  and  rye  and  all  forts  of 
corn  were  Ihorn,  and  bythefaidcuflom  titheable  in  the  ihock, 

and 
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and  the  incuinbent  paid  for  the  fhocking  the  fame  in  the  open 

£elds  of  Lmigbhortmgh  before  they  were  indDfed,eightpexK:e ;  for 

^▼cry  yard  land  in  the  hamlet  of  Kingtharp^  fi^pence ;  and  thsA 

in  the  hamlet  of  Woodtborp  nothing  was  ever  paid  for  {hocking, 

or  for  broken  lands,  or  for  any  quantity  lefs  than  a  quarter  of  a 

yard  land  \  but  he  infifted,  that  the  faid  cuflpms  or  modufes  did 

Slot  nor  could  e:&teadto  the  land  called  LougMonugh  i^arib*,  which 

Had  never  paid  tithes  as  alledged  by  the  plaintiffs.     He  denied, 

tli.at  he  knew  that  fuch  non-payment  of  tithes  for  the  f^id  lands 

proceeded  from  any  legal  exemption  or  ground  of  difcharge  j 

and  infifted  on  his  right,  as  redtor  of  the  faid  parifh,  to  the^tttfae 

of  the  faid  lands. 

The  plaintiSs  in  both  caufes  replied ;  the  defendants  rejoined 
f  except  the  College)  \  and  witneiTes  were  examined  on  both 
fides  in  the  original  caufe  ;  and  the  caufes  came  on  to  be  hear4 
together  purfuaot  to  orders  and  ypoa  bearing  oouafel  for  all 
parties. 

^^^  _  • 

The  Court  ordered  tbe  defendant  Longdate  and  others  (the 
occupiers)  to  account  with  the  plaintiff  for  the  value  of  the  tithes 
of  the  feveral  titheable  matters  and  things  demanded  by  the 
original  bill,  with  his  cofts  of  fuit« 

The  Court  further  ordered  the  crofs  biH  to  be  difmifled 
with  cofts« 

But  fay  an  order  made  the  feventh  day  of  JWp  'i^^^9  on  the 
application  of  Langdaiey  (5V.  thefe  caufes  were  ordered  to  be 
reheard,  upon  the  ufual  depofic;  which  being  accordingly 
anade,  they  came  on  to  be  reheard  on  the  fixteenth  of  November 
1 7^7  ;  and  upon  hearing  counfel  for  all  parties  ;  and  neading 
the  petkion  for  re-hearing  ;  and  alfo  the  decretal  order  made 
the  firft  oi  July  1^66 ;  the  feveral  anfwers,  crofs  bill,  and  de- 
poikions  ;  and  the  depofition  of  T*  Doih  to  prove  an  inftrument 
called  a  furvey  or  terrier,  being  offerea  to  be  read  on  behalf 
cf  the  defendants  Langdale^  and  objected  to  by  the  plain- 
tiff's counfel  as  not  evidence,  being  a  copy,  and  if  an  origin 
aal  not  properly  a  terrier,  being  a  return  to  a  icommiilion  iilued 
by  the  tu(hop,  and  the  Court  allowing  the  iaid  objeAion  % 
and  on  debate  of  the  matter  ^ 

The  Court  ordered  the  faid  decree  tP  be  affirmed ;  and  the 
4epofit  of  ten  ppui^ds  to  be  paid  ^»  JElickbam  or  his  clerk  la 
court. 


«4| 
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Micif.  T«w,  Cartwright  agamji  Bai£ey« 

Shro^ire^  loih  December  1^66, 

The   vicAr    of  'T^HE  vicar  of  Wroxetery  in  the  county  of  Salcpy  claimed  the 
^T^'i&i' '  •    *"  tithes  of  all  grafs  and  hay,  clover  grafs,  and  clover  hay, 

titicdtothcmhe*  J^'^^^J  *nowcd,  OF  cut  down  within  the  townihip  of  Norton  in 
of  clover   feed  the  faid  parifh. 

feed.  '^h^  defendants  admittedi  that  the  plaintiff  had  been,  for 

many  years  pafl,  vicar  of  Wroxeter  ;  that  the  townOiip  of  Norton 
lay  therein  ;  that  the  vicars  for  the  time  being  were  entitled  tQ 
all  the  fcnall  tithes  thereof,  and  to  the  tithes  ofgrafs,  hay,  clover 
grafs,  and  clover  hay,  where  the  fame  were  refpeftivcly  cut  for 
fodder,  within  the  faid  townfbip,  except  where  a  modus  W9$ 
payable  in  lieu  thereof. 

The  defendant  Bailey  the  elder  admitted,  that  he  had,  for  £x 
years  paft,  occupied  a  farm  in  the  townihip  of  Norton,  23'  tenant 
to  J*  Corbetr\  that  he  had,  for  three  years,  fowed  certain  fields 
of  the  faid  farm  with  rye  grafs  feed,  and  had  carried  away  all  the 
produce  without  fetting  out  the  tithes  thereof,  infilling,  that  as 
it  was  cultivated  for  the  purpofe  of  gathering  the  feed  thereof^ 
and  ufed  and  managed  accordingly,  and  not  applied'  to  any  pur- 
pofes  as  fodder,  no  tithes  tliereof-frere  due  tot  the  vicar.  He 
alfo  faid,  that  during  the  faid  three  years  he  had  cut  clover, 
which  was  alfo  ufed  for  feed.  But  he  admitted,  that  he  had, 
during  that  time,  cut  clover  and  rye  grais,and  had  ufed  the  fame 
for  the  purpofe  of  fodder  ;  but  he  iniifted,  that  the  tiche  thereof 
had  been  duly  fet  out,  and  that  the  plaintiff  had  carried  it  away. 
He  alfo  admitted,  that  the  plaintiff  did,  about  fix  years  ago,  tit^^ 
fome  rye  grafs  which  had  been  cut  upon  the  faid  farm,  and  cured 
for  feed ;  and  that  he  had  carried  away  the  fame  without  leaving 
the  tithe  fo  fet  out. 

The  defendant  Bailey  the  younger  faid,  that  he  held  a  farm 
in  the  faid  townfliip  3  and  put  in  the  like  ani'wer. 

Both  the  defendants  faid,  that  at  the  time  they  took  their 
farms  they  were,  by  agreement,  to  hold  the  fame  free  and 
difcharged  from  the  payment  of  fuch  tithes  as  J.  Corktt^ 
or  thofe  daimingninder  him,  were  entitled  to  \  and  they  hopedf 
that  the  tithes  of  clover  feed  and  rye  grafs  belonged  to  him,  and 
were  not  included  either  in  the  defcription .  of  /mail  tiihth 
or  in  the  tithes  of  graft,  hay,  clover  grafs,  or  clover  hay 
cut  for  fodder.  They  admitted,  that  the  plaintiff  had  applied  to 
them  to  account  for  the  faid  tithes,  and  that  they  had  refufed  fo  to 
do  for  the  reafons  aforefaid,  and  alfo  becaufe  the  tithje  of  clover 
and  rye  grrfs'cut  for  feed  was'cfteemed,  in  fevcral  other  parifhcs 
in  the  faid  county,  a  great  tithe. 

The 
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The  plaintiff  replied;  the  defendants  rejoined ;  and  witncflcs  Caitwi  iciit 
were  examined  on    both  fides  (     and  upon  hearing  counfel         •^""S* 
on  both  fides }  and  readii^  the  anfwer,  and  the  depofitions  of        ^**-»^» 
feveral  witnefies  j  and  on  full  debate  ; 

Xhk  Codht  ordered  the  defendants  to  account  with  the 
plaintiff  for  die  value  of  the  tithes  of  the  clover  feed  and  rye  grafs 
feed  as  demanded  by  the  bill,  with  cofts. 

'  Parker,  Chief  Baron. 
Smtthe,  Baron* 
AdamSj  Barom 

HoRTON  againfi  Goddard.  *^'^  Oia"*** 

Surrj^  \2th  December  1^66. 

THE  bin  Rated,  that  in  the  month  of  September  1 750  the  The  rcaor  of 
plaintiff  was  duly  prefented  to  the  rcftory  of  Ha/comb,  in  f/"*uimstbe 
the  county  of  Sttrry,  and  had  thereby  become  entitled  to  all  tithes  of  wheat, 
the  tithes  therein  ;  to  twopence  from  every  houfekeeper  living  biy,  aftermath 
in  the  rcftory  as  an  oblation,  and  to  twopence,  as  an  Eafler  of  clover,  clover 
offering;,  for  every  pcrfon  m  the  family  of  fuch  houfekeeper  ^'^^f  "%™*'* 
whti  was  above  the  age  of  fixteen  years ;  that  the  defendant  ^  agifiment' 
Goddard  occupied  in  the  parifh  Lodge  Farm  and  Markvjith  Farm\  on  Lodge  Fnrm, 
that  in  the  year  1 764  he  had  herbs,  fruit,  roots,  wheat,  rye,  oats,  Markwtb  Farm, 
barley,  beans,  peafe,  corn,  grain,  and  grafs  growing  thereon  5  ^•/^'^S^'^^^^'and 
that  he  had  depaftured  thereon  cows,  which  had  calves  and  sp!ttiiUld\   for 
milk  ;  that  he  had  feveral  acres  of  turnips,  on  which,  as  well  as  t'ne  yeiir  1764  \ 
on  the  pafture  lands,  he  had  depaftured  fheep,  from  which  «nd  fayf>  that 
he  had  lambs  and  wool  j  that  he  had  alfo  depaftured  unprofitable  ***  ^^,  w*^ 
cattle  on  the  faid  farms  \  that  he  had  alfo  cut  feveral  acres  of  ^^     '^^^   ^ 
clover  a  fecond  time,  and  let  feveral  acres  thereof  ftand  for  feed;  would  take  hit 
that  he  had  feveral  fows,  which  had  litters  of  pigs  ;  and  that  tiChct  m  kind. 
he  had  alfo  cut  and  fold  quantities  of  underwood  from  off  the 
faid  lands.    The  bill  alio  ftated,  that  fince  Michaelmas  1763 
the  defendant  Butcher  had  occupied  Parkbatcb  Farm^  and  other 
lands  called   Giles  Farm,  on  which  be  had  growing,  arifing,        ,  . 
and  renewing  the  feveral  titheable  matters  and  things  aforefaid. 
The  bill  further  ftated,  that  the  plaintiff  had  applied  to  them  to 
account  with  him  for  the  faid  tithes,  or  pay  him  the  juft  value 
thereof,  which  they  bad  reiufed  to  do,  pretending,  that  fome 
modus  or  compofition  was  due  for  the  fame.     The  plaintiff  then 
averred,  that  he  had  given  public  notice  at  Michaelmas  1763  that 
he  would  take  his  tithes  in  kind  ;  and  infifted,  that  tithes  were 
either  due  for  the  turnips  eaten  by  their  flieep,  or  for  the  feed  and 
agiftmeot  of  fuch  flieep  ;  but  that  they,  in  order  to  defraud  him, 
had  driven  off  the  ffieep  by  them  refpeftively  fed  in  the  faid 
parifli  into  another  parijh  to  have  them  (horn,  and  juft  before 
the  time  of  their  yeaning  their  lambs  had  brought  them  back 

La  to 
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HoKToift       to  be  kept  2nd  depaftured  in  the  faid  pari(h  ;  that  the  defendaOt^ 
«r«»tf        Goddardj  to  defraud  him  of  the  tithe  of  milk,  had  driven  his' 
OoDDAiD.      ^^^^^  vrKicYi  he  conftantlf  fed  in  the  faid  parifli,  out  of  the  faid' 
parifh  to  milk  them,  and  had  afterwards  brought  them  back  into* 
the  parifh  to  feed,  and  had  alfo  fold  and  ufed  the  milk  in  the 
faid  parifh  ;  that  he  had  fet  out  his  tithe  of  hay  on  one  part  o£ 
his  farm  without  any  perfon  being  prefent   for  the  plaintiff^ 
and  without  having  given  any  notice  to  fee  the  fame  tichted  ^ 
that    on  another  part  of  the  faid   farms,    he  did  not   give 
the  plaintiff  any  notice  till  a  month  after  the  tithe  of  his  hay- 
had  been  fet  out,  and  the  fame  greatly  damaged  ;  that  .he  had 
likewife,  in  the  prefence  of  the  plaintiff's  tithing-man,  tithed  a 
trop  of  wheat  in  Gorbrtdges  Fields  and  marked  the  plaintiff's 
Iheaves    by    fixing    a    bough    thereon  \   that    he    afterwards 
took  away  the  fheaves  whidi  had  been  fet  out  for  the  plain- 
tiff, and  left  other  fheaves,  which  bein?  without  mark,  the 
plaintiff's  agent  did  not  venture  to  take  then)  away  ;  and  that 
in  another  field  of  wheat,  after  the  fame  had  been  tithed, 
he  hindered   the  plaintiff  taking  his  tithe    away,    and  that* 
afterwards  fome  fheaves  were  miffing,  and  the  reft  damaged. 
The  bill    therefore    prayed,    that  the    defendants    might   be 
refpedlively  compelled  to  make   a  full  difcovery  of   all  and 
every  the  matters  aforefaid,  and  pay  the  value  of  all  the  tithes, 
Eqfier  offerings^  or  oblations,  fo  fubtrafted  and  withheld  from 
the  plaintiff, 

the  dcf^mlants      The  defendants  admitted,  that  the  plaintiff  was  reftor  of 
admit  that  he  is  ^^^^^^    ^nd  entitled  to  the  tithes  of  corn,  grain,  and  hay  ; 

entitled  t©    the  ,     -^      ,    '  ,  ...  ,  .  ,    °     ,  ,  i    "^ 

tiihc$  of  com,  ^^^  whether  he  was  entitled  to  any  other  tithes  they  could  not 
tiain,  and  hay.  fet  forth,  bccaufe,  during   all  their  time,  the  re<^ors  of  the 

faid  parifh,  and  the  plaintiff  himfelf  till  Michaelmas  1763, 
had  frequently  taken  a  fum  of  money  feveially  of  the  defendants 
s^nd  other  parifhioners  and  occupiers  of  lands  in  the  faid  re£tory 
annually,  by  way  of  compofition  for  all  manner  of  tithes  within 
the  faid  reftory  j  that  the  plaintiff"  ftill  took  compoftikm  from 
fome  of  the  inhabitants,  although  he  had  given  public  notice 
to  the  contrary  :  and  they  infifled,  that  they  had  never  denied 
the  plaintiff^s  right  to  tithes,  but  had  always  been  ready  to 
fet  forth  or  compound  with  him  for  the  tithes  he  juftly  claimed^ 
and  could  prove  to  be  due  to  him. 

Thfe  defendant      T^ie  defendant  Goddard  admitted,  that  he  was  occupier  of 
C«^tfr^      an.  Lodge  Farm  and  of  Markwick  Farm  5    and  infifted,  that  the 
"  plaintiff  had  duly  taken  away  the  tithes  of  all  corn,  grain,  and 

hay,  growing  on  Lodge  Farm  in  the  year  1764,  and  on  fuch  part 
of  Markwick  Farm  as  was  in  the  parifh  of  Hafcomby  except  a  few 
cocks  of  very  coarfe  rufhy  hay  of  little  value,  and  a  few  fheaves 
of  wheat  which  were  fet  out  for  tithes,  but  which  the  plaintifl^ 
refufed  to  take,  and  left  on  the  lands  ;  and  he  fubmitted  to  the 
Court,  whether  the  plaintiff  had  a  right  to  pull  down  his  fliocks 

of 
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wheat  to  tithe  it  after  the  fame  had  been  by  him  fairly  and       Ho«ton 
oly  done.     He  admitted,  that  he  had  rcfufed  to  let  the  plaintiff        "-^''"'-^ 
cromc  into  his  field,  becaufe  the  tithe  waggon  was  loaded  with 
"tlic  tithe  of  other  perfons  ;  and  he  infiftcd,  that  the  plaintiff 
liad  in  no  ways  been  injured  thereby,  as  the  weather  was  ex- 
tremely fine,  and  the  wheat  afterwards  in  a  better  condition  ; 
^uid  he  denied,  that  he  had  taken  away  any  of  the  plaintiff's 
ilieaves  of  com.     He  admitted,  that  in  the  year  1764  he  had 
kept  fcveral  cows  ;  but  denied  that  they  had  ever  calved  in  the 
parifhy  or  that  they  had  been  depafturcd  therein  till  after  the 
liay  harveft  ;  but  he  admitted,  that  he  had  reared  one  calf  iii  the 
parifh  in  the  year  1 764  that  he  had  had  by  a  cow  which  he  fed 
on  the  hay  of  the  growth  of  the  year  1763-,  for  the  tithe  of  which 
he  had  compounded  with  the  plaintiff.     He  alfo  faid,  that  he 
had  never  milked  any  cows  in  the  parifh   till  after  har^xfl ; 
and  that  he  had  never  refufed  to  pay  the  plaintiff  the  tithe  milk 
whenever  he  fent  for  it.     He  admitted,  that  he  had  in  the  yeaf 
i764fome  turnips,which  had  been  fed  off  by  his  ewes  and  lambs ; 
and  denied  that  he  had  refufed  to  pay  the  tithes  for  them  9  byt 
faid,  that  he  had  been  informed  that  there  was  a  compofition 
ufually  paid  to  the  plaintiff  for  the  fame.    He  denied  that  he 
had  fheep  fhorn  in  the  parifh  in  the  year  T764 »  but  admitted 
that  he  had  Iambs  yeaned.     He  alfo  denied  that  he  had  kept  on 
the  faid  premifes,  during  the  faid  year,  any  unprofitable  cattle 
to  be  agifled  for  hire,  or  that  he  had  any  unprofitable  cattle  of 
his  own,  except  only  the  horfes,  which  he  had  kept  for  the 
neccfiary  management  of  his  farms.     He  admitted,  that  he  had 
in  the  fai4  year  feveral  acres  of  clover  ;  and  faid,  that  he  had  cut 
dowq  green  only  three  acres  thereof;  that  thofe  were  for  fcedingj^ 
his  faid  horfes  and  cattle  ;  and  that  he  had  offered  the  plaintiff- 
the  tithe  thereof.     He  denied,  that  he  had  cut  down  any  clover  a 
fecond  time  in  the  year  1764;  but  admitted,  that  he  had  let 
two  acres  fland  for  feed  \  and  faid,  that  the  plaintiff^s  agent 
bad  declared  that  he  could  not  claim  tithes  for  fecond  cut  clover 
or  clover  feed  after  having  taken  the  tithe  of  the  firfl  crop.     He 
admitted,  that  he  had  in  the  faid  year  a  litter  of  pigs,  in  pumber 
feven ;  and  faid,  that  the  plaintiff's  agent  ha4  taken  the  third 
befi  pig  as  the  tithe  for  the  feven.    He  alfo  admitt^,  that  he 
had  fome  poultry  in  the  faid  year  j  and  faid,  that  he  was  ready 
|o  pay  the  tithe  thereof :  and  he  denied  that  he  had  cut  any 
underwood,  fave  wh^t  had  been  i^fed  in  repairing  the  f^ms^ 
and  for  firing. 

The  defendant  Buicier  zdmitted,^  that  he  had  for  fcveral  years  The  ^ftrr^ 
pafl  occupied  Parkhatch  Farm  and' the  lands  called  Giles  Farm\  Butcttr  aniwt^ 
and  faid,  that  the  plaintiff  had  declined  accepting  any  tithes  of  his 
gardens  for  the  year  1 7&4,  but  that  he  ha4  taken  away  the  tithes 
of  the  apples  in  the  orchards  belonging  to  his  faid  farm.     He 
admitted^  that  he  had  fcveral  acres  of  turnips^  which  were  fown 
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^mgj^^      before  the  Barveft  of  the  year  1763  ;  that  he  had  fed  them  off 
GooDAtp.      t)y  his  oxen  or  cattle  before  Lady  Day  1764;  that  he  had 
compounded  with  the  plaintiff  for  the  tithes  of  the  year  1 763  $ 
that  although,  under  fuch  circum{lances>  it  was  doubtful  whether 
fu:h  turnips  were  titheable^yet  he  had  offered  the  tithe  thereof  to 
the  plaintiff,  who  had  declined  to  fetch  the  fame.   He  admitted^ 
that  he  had  three  lambs  yeaned  in  the  parim ;  and  faid,  that  he 
had  offered  one  of  them  to  the  plaintiff,  who  had  refufed  to 
9ccept  it.     He  infiftcd,  that  his  (heep  were  ihorn  out  of  the 
pari{h|  but  that  he  had  offered  him  the  tithes  of  their  wool^ 
^od  that  he  had  refufed  to  accept  the  fame.    He  faid,  that  ke 
did  not  know  whether  the  plaintiff  was  entitled  to  the  tithe  of 
clover  cut  twice  in  the  fame  fummer,  when  the  tithes  of  the  firft 
crop  had  been  duly  paid.  He  admitted^  that  he  had  kept  cows  in 
the  faid  parifh  in  the  year  1764,  and  faid  that  he  had  offered  the 
plaintiff  the  tithe  milk  thereof,  but  that  he  had  declined  fetching 
it  from  his,  the  defendant's,  houfe,  infixing,  that  the  tenth  meal 
thereof  fhould  be  brought  to  his,  the  plaintiff^s  houfe,  or  to  the 
church.     He  denied  that  he  had  kept  in  the  faid  year  any 
unprofitable  cattle  for  hire,  or  that  he  h:;d  depaftured  any  cattle 
on  his   farms  but  what  were  neceffary  for  the  management 
thereof.     He  admitted,  that  he  had  fome  poultry  in  the  faid 
year  ;  but  faid,  that  the  plaintiff's  agent  had  refufed  to  accept 
the  tithe  thereof,  it  being  very  trifling. 

Both  the  defendants  admitted,  that  in  the  year  1764  they  had 
in  their  families  fix  pcrfons  above  the  age  of  fixteen  years  ; 
but  faid,  that  they  had  never  heard  that  Eajler  offerings  had 
ever  been  demanded  or  paid.  They  denied  that  they  had 
at  anytime,  to  defraud  thcplaintiff  of  the  tithe  of  milk,  driven 
their  cows  out  of  the  parifh  to  milk  them,  and  afterwards  bronght 
them  back  again  to  feed  therein  j  or  that  they  had  brought  back 
the  milk  to  fell  or  ufe  therein  \  or  that,  to  defraud  the  plaintiff 
of  the  tithe  of  wool  and  lambs,  they  had  driven  the  ffaeep 
by  them  refpe^lively  fed  in  the  faid  parifh  into  another  parifh 
to  have  them  ftiorn  juft  before  yeaning  time  ;  and  that  if  they 
had  not  fet  out  their  tithe  duly,  it  was  through  ignorance,  and 
not  fraud.  They  admitted,  that  they  had  notice  of  the  plaintiff's 
intention  to  take  his  tithes  in  kind  before  the  beginning  of  the 
year  1764. 

The  defendant  JJt^r^^/- admitted,  that  he  had  fome  acres  of 
clover  growing  on  his  lands  in  theyeaf*  1764  ^  and  that  he  had 
mowed  the  fame  after  his  oxen  and  cattle  had  fed  thereon ;  and 
f^^d,  that  the  plaintiff  had  taken  bis  tithe  thereof  i  and 
that  he  afterwards  mowed  the  rowing  thereof,  and  gave  the 
plaintiff  notice,  who  told  him)  he  mighc  do  what  he  would 
>  therewith.    He  infixed,  that  he  had  not  in  the  faid  year  any 

calves  in  the  faid  parifiii. 

Both 
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BotK  the  defendants  admitted^  that  they  had  in  the  year  1 764^  '^°*.T!J* 
IHeep  which  were  depaftured  occafionally  on  their  farms  (JJT^* 
adjoining,  part  in  the  pariih  of  HafconA^  and  part  in  a 
neighbouring  parifli ;  but  faidy  that  they  could  not  fet  forth 
the  particular  times  when  ;  and  they  admitted,  that  they  were 
fliorn  out  of  the  pariih  of  Hafcomb ;  but  infifted,  that  it  was 
iw^ithout  any  intent  to  defraud  the  plaintiff! 

The  defendant  Goddard  infifted,  that  he  did  not  in  the  faid 
year  cut  any  underwood,  fave  as  before-mentioned,  <ir  fell  any    • 
part  thereof,  fave  one  hundred  faggots ;  and  denied  that  the 
plainti£Fhad  any  right  to  the  tithes  of  underwood  in  the  faid 
pari(h. 

The  plaintiff*  replied  ;  the  defendant  rejoined  %  and  witnefles 
were  examined  on  both  fides  ;  and  upon  hearing  counfel } 
ainl  reading  feveral  depositions  ;  and  on  full  debate  \ 

The  Court  ordered  Goddard  to  account  for  the  tithe  of  the  The  tlthei   of 
wheat  growing  in  the  year  1 764  on  the  clofe  of  land  called  "^^^  ^^^ 
Spring  Field  j  and  alfo  for  the  tithe  of  his  calves  and  underwood,    '        ^'^  ' 
as  demanded  by  the  faid  bill. 

The  Court  alfo  ordered   the  defendants  to  account  for  The  tithes   of 
the  tithe  of  the  milk  which  they  refpcftively  had  from  their  J^"^*'^^^'P^J;; 
cows  in  the  faid  year  during  the  time  rhey  were  depaftured  in  l^iftmcn^  ***  and 
the  faid   parifh   of  Hafcomb  ;  for  the  tithe  of  their  apples,  Bafler  offerifigS| 
garden  ftu^,  and  poultry  ;  for  the  tithe  of  the  lambs  fallen  m  decreed, 
the  faid  year  from  their  iheep  in  the  pari(h ;  for  the  tithe  of  the 
agiftment  of  their  dry  and- unprofitable  cattle,  and  of  theiv 
iheep,  during  the  time  they  were  by  them  refpeAively  fed  and 
depaftured  in  the  pariih  of  Hafcomb  \  and  for  Eafter  offerings  as 
demanded  by  the  bill. 

The  Court  further  ordered  the   defendants  to  pay  the  Cofti  oidtred.. 
plaintiff  the  cofts  of  this  fuit  with  relatioq  to  the  (everal  matters 
for  which  they  are  refpedlively  decreed  to  account. 

The  Court  further  ordered  the  bill,  fo  far  as  the  famefeeks  The  bin  difmif. 
fatisfaftion  from  Goddard  for  the  tithe  of  hay  and  pigs,  to  be  pi"'"'']!^^^ 
difmifled  with  cofts.  G9d4ard. 

The  Court  alfo  declared  the  plaintiff  to  be  entitled  to  the  The  tithes  «f 
tithe  of  the  fecond  crop  of  clover,  and  of  the  clover  which  ftood  ^  t^food  ctop 
for  feed,  as  demanded  oy  his  bill ;  but  as  he  waived  any  account  ^eMfced  dc<> 
to  be  taken  thereof,  and  agreed  to  accept  of  the  fum  of  Sixpence  creed, 
in  lieu  of  fuch  ^ithesi  the  Court  did  not  direA  any  cofts  in/ 
relation  thereto. 

It  was  referred   to  the  deputy  remembrancer  to  take  the 
account,  with  the  ufual  directions.    In  purfuance  of  the  faid  The  report  con* 
order,  the  deputy  made  his  report,  dated  the  twenty-third  of  ^^mcd. 
Februarj  lyfit }  and  upon  reading  the  decree  and  report,  it 
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H«»Ton  vas  ordered  by  the  Cowrt,  that  the  report  be  radiSed  and  c€fn^ 
QoddaI  .  firmed,  and  that  the  defendants  do  forthwith  pay  to  the  pIsuntiflF 
'  t;he  fums  repc^rted  due  for  their  faid  tithes,  and  aUb  his  taxed 
cofls,  v/x.the  defendant  G^iolari/feventeen  fhiHing^and  fixpence^ 
the  defendant  Butcher  eleven  {hillings  and  fourpence  for  tithes  \ 
and  one  hundred  and  twenty*£lx  pounds,  fourteen  fhillings^  and 
threepence,  for  cofts« 


HuakvTmh  Morgan  againji  Neville  ;  et  e  Contra. 

mf^^i  2'id  February  1767. 

The  reaor   of  HPHE  bill  ftated,  that  the  plaintiff^  for  twelve  years  and  up- 
JJttU  Ltizbs,  in    -»•    wards,  had  been  the  lawful  rcdtor  of  the  pariOi  of  Little^ 

milk  •  aod  ia.  lawfully  entitled  to  the  tithes,  both  great  and  finall,  ariiiog 
^fti,,thacbythe  therein,  particularly  to  the  tithe  of  milk;  that  the  defendant^ 
cuftom  of  the  for  three  years  paft,  had  occupied  lands  in  the  parifli  \  that  he 
tUhfou^tt^lo  ^^^  had  great  quantities  of  milk  from  the  cattle  he  had  kept  and 
be  paid  by  every  depafturcd  on  the  faid  lands  ;  that  the  plaintiff  was  entitled  to 
tenth  Bieai  at  the  tithes  of  milk  in  kind,  and  ought  to  have  beeti  paid  the  lame 
the  chu^h-  from  Michaelmas  i*] 6/^  to  Michaelmas  1765;  that  he  had  frc* 
^^  Guently  applied  to  the  defendant,  and  requefted  him  to  pay  the 

»id  tithe  in  kind,  or  to  make  him  fome  fatisfa^on  for  the  fame^ 
but  that  he  had  refufed  fo  to  do  \  that  by  cuf^om,  time  out  of 
mind  ufed  in  the  faid  parifh,  all  tithe  milk  arifing  therein  ought 
to  be  brought  to  the  church-porch  of  the  faid  parifli  for  the  ufe 
of  the  parfon  thereof  j  and  that  the  defendant  had  negleded  or 
refufed  to  obferve  the  faid  cuftom.  The  bill  therefore  prayed, 
that  the  defendant  might  fet  forth  the  quantities  of  milk  which 
he  had  during  the  time  aforefaid,  and  be  decreed  to  account  for 
the  value  thereof. 

The  defendant  The  defendant  admitted,  that  the  plaintiff  then  was,  and  had 
foyi,  the  tithe  been  for  twelve  years  pai>,  lawful  re£lor  of  the  parifli  j  and  that 
"*^^  atd^*^^  h  ^^  ^^'  during  the  faid  time,  lawfully  entitled  to  the  tithes, 
cow-*houfr  '  o^  g""^^^  *^^  fmall,  arifing  therein,  and  particularly  to  the  tithes  of 
theoyvnerofihe  milk)  that  he  then  was,  and  for  three  years  paft  had  been^ 
cOw»  S  occupier  of  divers  lands  in  the  parifli  and  redlory,  and  that  the 

plaintiff  was  entitled  to,  and  ought,  if  he  had  thought  proper, 
to  have  been  paid  the  tithes  of  milk  arifmg  on  his  faid  lands  for 
the  faid  year  j  but  he  denied  that  the  plaintiff  had  frequently 
applied  to  him  to  pay  the  faid  tithes,or  to  make  him  a  fatisfaflion 
in  lieu  thereof,  otherwife  than  after*  mentioned  ;  and  inijfted,that 
he  had  fairly  fet  out  the  tenth  meal  of  his  milk  in  clean  pails;-  and 
that  the  plaintiff  might  have  fetched  it  away  If  he  had  thought 
proper  fo  to  do }  but  that  he  had  QegleAed  fo  to  do,  and  that  he, 
the  defendant,  had  therefore  caufed  the  fame  to  be  thrown  on 
the  dunghill^  apprehending  that  he  had  no  right  to  make  u(a 

thereof. 
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thereof.    He  denied  that  the  tithe  mUk  ought,  by  any  immcmo-      *^°*  f^l^ 
rial  cuftooi)  to  bt  carried  to  the  church- porch  of  the  parifh     mtf^iix- 
£oT  the  ufe  of  the  parfon ;  and  iniiftedi  that  it  ought  to  be  taken      4t  a  Contrml 
by  the  plaintiff  from  the  defendant's  cow-houfe,  where  his  cows 
urere  nfually  milked.     He  faid,  that  he  had  kept  no  account  of 
the  faid  tithe  milkj  but  believed  that  it  might  be  worth  feventeen 
ihillings  and  fixpence^  and  no  more.    He  infixed,  that  he  had 
given  the  plaintiff  notice  to  fetch  it  away  at  the  feveral  timesj 
and  in  the  manner  in  his  anfwer  mentioned. 

The  defendant  filed  his  crofs  bill)  infifting  on  the  manner  of  and    iilei   hit 
letting  out  his  tithe  milk  as  therein  ftated  ;  and  prayings  that  the  croTa  biU  to  c. 
plintiff  might    fct  forth    and    difcover,    whether    he    did  ^*^"^  .^ 
not  fairly  fet  out  every  tenth  meal  of  his  milk  in  clean  pails  }  JJ^^      *  ^"^ 
-whether  fuch  tenth  meal  was  not  the  full  and  jufl  tithe  thereof; 
whether  he  might  not  have  fetched  away  the  fame  if  he  had 
thought  proper  fo  to  do ;  whether  he  did  not  give  him  fuch 
notices  in  writing  ;  and  that  he  might  be  declared  not  liable 
to  pay  the  value  of  the  tithe  milk  fo  fet  out  by  him. 

The  reAor  faid,  that  he  believed  that  Neville  had  fet  out  ^^  reaor  4e. 
fbme  part  of  the  tithe  milk  as  defcribed  in  his  crofs  bill ;  but  nieithatitoagbt 
whether  he  fairly  fct  out  every  tenth  meal  of  fuch  milk  in  clean  «>  be  paid  acthe 
pails  for  the  tithe  thereof,  or  whether  fuch  tenth  meal  was  the  ^^ftl^'f^'^^f 
juft  and  full  tithe  thereofi  he  knew  not  j  but  believed,  that  fuch  ought'  to     be 
pretended  tithe  of  milk  was  fet  out  by  him   at  the  ufual  brougiu  to  th« 
place  of  milklngi  and  not  at  the  church-porch  j  and  that  there*  chaicb-porch. 
fore  he  did  not  fetch  the  fame  away  }  and  be  infifted  on  the 
cuftom  of  fetting  out  the  tithe  milk,  as  in  his  original  bill  was 
fet  forth,    ^e  admitted,  that  fuch  notices  as  flated   in  the 
crofs  bill  had  been  given  ;  but  denied  that  Neville  had  juilly^ 
fairly,  and  properly  let  out  the  tithe* 

The  plaintiff  in  the  original  caufe  replied  ;  the  defendant  re« 
joined  }  and  witneffes  were  examined  therein  :  the  plaintiff  in 
the  crofs  caufe  replied  \  the  defendant  rejoined  s  but  no  wit- 
neffes were  examined  (herein. 

Both  caufes  were  ordered  to  be  heard  together,  and  the 
depofitions  tak^n  in  the  original  caufe  to  be  read  and  made 
ufe  of  as  evidence  in  the  crofs  caufe  \  apd  on  thefe  caufes  coming 
on  accordingly  \  and  upon  hearing  counfel  \  and  reading  the 
proofs  ;  ^d  fully  debating  the  m<itter  \ 

The  Court  ordered  Neville  to  account  for  the  tithe  of  tijc  dcfendaot 
his  milk  arifing  from  the  cows  by  him  kept  and  depaftured  decreed  to  pay 
within  the  faid  pariih  of  Little  L^ghs  during  the  time  de-  ^ »  i>^  ^^ 
manded  by  the  bUl,  and  to  pay  th?  plaintiff  the  value  thereof  "  ^  *^*'""*'- 
yith  cofts.  *  ^ 

The  Court  alfp  ordered  the  crofs  bill  %o  be  dlfoaiffed,  but 
trithou(  coi^* 

White 


154  DECREES  IN  TITHE  CAUSES 


XASTtftTKiM  White  agatnft  Layton  ;  '^t  i  Contra. 

7.  C*o.  J, 

Norfolhi  I  ith  May  1767. 

The  reftor  of  'TpHE  bill  ftatcd,  that  about  the  tvrtMiYi  of  Augujl  1758  the 
Mfdbam.  in  Nor^  *  plaintiff  was  inftituted,  flee,  into  the  reftory  of  the  parifli  of 
/o/i,  is  rnriikd  RetMomi  in  the  county  of  Norfolk^  and  thereby  became  entitled 
Iku c>f*he tithw  *^  ^^^  gwat  and  fmall  tithes  of  the  parifli  ;  that  id  the  year 
cf  Srotherbolme's  1 764^  the  defendant  Lajim  occupied  a  farmi  confifting,  among* 
Mafjh\  but  he  other  lands,  of  marflics,  carr  grounds,  and  paflure  land,  as  in  the 
"thl^^'J^JH  *hl  ^^^  ^^'  mentioned ;  that  he  had  fed  and  depaftured  thereon  bar-;* 
•tlMr  marih  ^^^  ^^^  unprofitable  cattle  \  and  that  the  plaintiff  was  entitled 
pounds  and  park  ^o  the  tithe  herbage  thereof ;  that  he  had  alfo  crops  of  turnips 
lands  ID  Che  pa.  thereon,  which  he  fed,  gathered,  and  carried  away,  without  fet* 
filb  m  kind*       jjy,g  ^^^  ^jj^  tithes  thereof,  or  making  the  plaintiff  any  fati{^ 

fadtion  for  the  fame  ;  that  he  had  alfo  had  a  crop  of  clover 
growing  on  Little  Calves  Clofe  and  Great  Park  Clofe^  which  he 
either  made  into  hay  or  fed  and  depaftured  with  barren  and 
unprofitable  cattle,  for  which  there  became  likewife  due  to  the 
plaintiff  tithe  hay  or  tithe  herbage  for  fuch  depafturing  ;  that 
he  had  alfo  had  a  crop  of  wheat  growing  on  Pound  Park  Ckfi 
and  Loiver  Park  Clofe y  which  he  had  cut  and  carried  away 
without  fetting  out  the  tithe  thereof  ;  that  he  had  alfo  had  in 
the  f%id  year  divers  quantities  of  garden  ftuff  growing  in  his 
garden  belonging  to  the  faid  farm  ;  that  he  likewife  had  prgs, 
geefe,  and  chickens,  increafing  thereon,  the  tithes  of  all  which 
were  due  to  the  plaintiff,  but  which  had  not  been  paid  to  him  ; 
that  at  Eajier  1764  there  were  Eajier  offerings  due  to  him  from 
the  defendant  for  himfc^lf  and  family,  and  hearth  money  for  his 
dwelling-houfe,  which  he  had  not  paid.     The  bill  alfo  ftated^ 
that  the  defendant  Jary  had  occupied    a  farm  and  lands  in 
the  parifh  ;    that  he  had  thereon  the  feveral  titheable  mat- 
ters and   things  aforefaid  ;    that  they  were  of  confiderable 
value ;  that  the  defendants  had  not  fet  out  or  paid  the  plain- 
tiff any  compofition  for  the  fame,  although  he  had  frequently 
applied   to   them   for   that  purpofe  ;    but  that  they  refufed 
to  comply  with  his  requeft,  on  a  pretence  that  certain  foodufet 
were  due.    The  bill  then  charged,  that  tithes  in  kind  were  due 
for  all  the  faid  lands  ;  and  as-an  evidence  thereof  ftated,  that 
the  defendants  heretofore  had  agreed  to  pay  the  plaintiff  certain 
eompofnions  in  lieu  of  tithes,  to  wit,  fix  {hillings  an  acre  for. 
wheat,  three  (hillings  for  barley,  two  (hillings  for  turnips,  and 
one  (hilling  for  tithe  herbage  ;  and  that  before  the  ye^^r  1 764 
they  had  paid  him  fuch  compofitions,  but  had  refufed  to  pay 
them  fince  that  time.     The  bill  therefore  prayed,  that  the  de« 
fendants  might  be  decreed  to  account  for  thcjwgle  value  o£  their 
tithes^  and  pay  what  (hould  appear  due  upon  fuch  account. 

The 
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The  defendants,  by  their  ,anfwer,  admitted,  that  the  phintiflT 
vas  TC&or,  and  entitled  to  all  fach  tithes,  both  great  and  fmall^ 
arifing  in  the  pari(h,  as  had  beenufuallj  paid  to  hispredecefibrs^ 
Tc&OTs  thereof. 

The  defendant  Layton  faid,  that  'in  the  faid  year  he  occupied 

Jlefdbam  Park  Ha/l  farm  and  lands,  amongft  which  were  the 

federal  clofes  and  pieces  of  land,  marfiies,  and  carr  grounds,  Stc. 

as  ftsMted  in  the  bill ;  that  he  had  fed  and  depaftured  thereoa 

barreo  and  unprofitable  cattle,  but  could  not  fet  forth  the  num« 

ber  or  kind,  having  occafionally,  during  that  time,  moved  all  or 

fome  of  the  faid  cattle  from  thofe  lands  to  others ;  but  that  he 

believed  the  value  of  the  pafture  lands  was  about  ten  fhillingi 

an  acre,  and  the  tithe  thereof  one  (hilling  ;  and  that,  according 

to  fucb  pricC}  he  had  agreed  with  the  plaintiff,  and  had  paid  him 

for  the  tithes  thereof  in  1763  ;  that  he  was  willing  to  have  paid 

him  after  the  faid  rate  for  the  year  1 764,  except  for  fuch  lands  as 

are  after-mentioned  which  were  difcharged  from  the  payment  of 

titlies  by  virtue  of  modufes  or  cuftomary  payments  ;  that  he  did 

not  receive  any  notice  to  the  contrary  until  the  firft  of  Augtijl 

1764,  on  which  day  the  compofition  was,  by  agreement,  to  be 

paid  to  the  plaintiff* ;   and  that  on  that  day  he  offered  to  pay 

him  the  fame,  which  he  refufed  to  accept ;  and  therefore  he 

]nfiffed,that  he  ought  not  to  be  compelled  to  account  for  the 

tithes  of  thofe  lands  except  according  to  fuch  compofitions*  The 

defendants  further  faid,  that  Little  Calves  Clofe  was  not  fown 

with  turnips  that  year,but  that  he  had  a  crop  of  cole  feed  thereon^ 

the  tithes  of  which  the  plaintiff*  had  received*    He  admitted^ 

that  in  the  faid  year  he  had  a  crop  of  clover  in  Great  Park  Clofe^ 

which  was  fed  with  barren  and  unprofitable  cattle ;  but  faid, 

that  he  could  not  fet  forth  the  value  of  the  tithes,  the  compofition 

ufually  paid  by  him  to  the  plaintiff^for  fed  clover  being  after  the 

rate  of  two  fliillings  an  acre*    He  alfo  faid«  that  he  had  a  crop 

of  wheat  on  Pound  Park  and  Lower  Park  Clofei^  but  could  not 

let  forth  the  quantity  of  corn,  or  the  value  thereof :  And  he  fet 

forth  his  feveral  other  titheable  ipatters,  and  the  fum  which  he 

bad  agreed,  to  pay  the  plaintiff"  for  the  fame,  and  which  fum  he 

had  accepted  in  the  year  1763  ;  and  infilled,  that  he  ought 

not  to  account  with  the  plaintiff^  in  any  other  manner  than 

according  to  the  agreement  for  the  faid  refpeAive  tithes  for 

1764.    Be  admitted,  that  he  had  not  paid  him  tithes  for  any 

of  the  lands,  or  any  compofition  for  the  fame,  during  the  faid 

year  \  for  that  the  five  marfiies  defcribed  in  the  bill  by  the  names 

of  Rupf  Lanbamy  Wet   Lanham,  Road  Lanbam,  Cow  Marjb^ 

and    horfe    Mqrjb    (together  with  Long  Lanbam  and  Short 

Lanbantf  then  in  pofleffion  of  the  defendant  Jary)^  were  an* 

ciently  confidered  as  one  marfh  ;  and  fo  defcribes  feveral  other 

maiihes  ;  and  that,  from  time  immemorial,  the  following  modufes 

or  cuflpmary  payment^  had  been  payable  to  the  reitor  from 

a  the 
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.^"'7/       the  rcfpeftive  occupiers  of  the  faid  marflies  on  the  fir  ft  iX  ^uguft 
xIVtw  •      yc^'^^y*  ^'^  ^y*^>  ^^^  ^*^"  ^^  ^^^  tithes  anfing  therefrom,  to  -wit, 
«  tf  C««rtfl      the  marflies  formerly  called  Lammas  Marjb^  three  fhilKngs  and 
fourpence ;  &'i/b  Marfb^    or    &tj]e    'Marjb  Hill^  ten    fhillnigs  ; 
Hithekoimes   and  Najhes  Hithelbolme,  three  fhillings  ;  that    the 
reflors  had  al.ways  receive  fuch  feveral  fums  for  and  in  lieu  of 
the  tithes  thereof;  that  no  tithes  in  kind,  or  compofition  for  the 
fame,  had  ever  been  p^id  to  the  redor  befides  thofe  fums,  except 
what  had  been  paid  to  the  plaintiff  iince  he  became  reflor 
thereof;  and  that  he  had  always  been  ready  and  willing  to  pay 
the  plaintifiFthe  feveral  fums  before- mentioned,  in  lieu  of  the 
tithes  of  the  faid  marflies,  for  fuch  part  as  were  occupied  by 
him  for  1.764  ;  but  that  he  had  refufed  to  accept  the  fame  ;  and 
he  iniifled,  that  he  was  not  obliged  to  make  the  plainttflF  any 
other  compenfation  for  the  fame  ;  for  that  although  he   had 
compounded  for  Oxteen  fliillings  and  fourpence  with  the  plaintiff 
lor  the  fame,  which  the  plaintiff  had  alfo  refufed  to  accept, 
that  ought  not  to  deprive  him  of  the  benefit  of  the  faid  modufts 
pr  cuftomary  payments  as  before  mentioned. 

The  defendant  'Jary  faid,  that  in  the  faid  year  he  occupied 
a  farm  and  lands  and  a  mill  \  that  he  held  feveral  clofes  and 
pieces  of  land,  marflies,  and  carr  grounds,  and  alfo  the  glebe 
lands  belonging  to  the  plaintiff:  and  he  fet  forth  the  titheable 
matters  and  things  which  he  had  thereon,  and  the  value  of  the 
tithes,  Eajler  offerings,  and  hearth  money  \  and  fet  up  the  feveral 
modufes  for  the  marfhes  as  the  other  defendant  had  done,  and 
the  agreement  for  the  tithes  of  the  othiir  lands  in  his  occupa-  • 
tion  ;  and  hoped  that  he  fliould  not  be  deprived  of  the  benefit 
of  the  faid  modufes. 

Both  the  defendants  faid,  that  they  believed  that  the  Pari  Carr^ 
Pound  Park  Clojey  Lower  Park^  Great  Park^  Park  Carr^  and  Park 
CiofeSy  were  formerly  one  clofe  or  parcel  of  ground  inclofed  with 
pales,  and  called  a  park  ;  that,  from  time  immemorial,  there 
had  been  due  and  payable  from  the  occupiers  thereof,  whilft 
they  were  pne  parcel  of  ground,  and  fince  they  had  been  divided, 
a  modus  or  cuftomary  paymejit  of  five  ihillings,  in  lieu  of  all  tithes 
arifing  thereon,  on  the  firfl  of  Auguji  yearly,  old  ftyle  5  that  the 
reftors  had  always,  from  time  immemorial,  before  and  fince  the 
divifion  of  the  faid  clofes  until  the  plaintifl^  became  reAor 
thereof,  accepted  of  the  fame  in  full  fatisfadion  and  difckarge 
of  fuch  tithes  ;  and  that  fince  the  plaintiff  became  reAor,  no 
tithes  in  kind  had  ever  been  paid  to  him  for  the  fame,  the 
plaintiff  having  always  accepted  the  faid  fum  until  the  year  1761 
for  the  faid  lands  ;  that  he  then  threatened  theisn  with  fuits,  and 
they  compounded  w;ith  him  for  the  faid  laods  ;  but  that  fuch 
^ompofitions  ought  not  to  deprive  them  of  the  fitid  tffodus. 

A  crofe 
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A  crofs  bill  was  filed,  ftating,  that  the  plaintiff  C.  LeatbeSf       Whit* 
daring  the  year  1764,  and  long  before,  was  feifed  in  fee  of  and         H«*i*fi 
in  the  fcvcn  marihes  in  the  bill  defcribed ;  and  thjit  for  time      ^*.  c,^^^ 
immenoorial,  and  until  the  defendant  became  reAor  of  the  faid 
pariih,  the  Teveral  modufes^  as  in  the  bill  are  mentioned^  had  been, 
and  of  right  ought  to  be  paid,  on  the  firft  day  of  Auguft  yearly 
according  to  old  ftyle,  or  as  foon  after  as  demanded,  to  the 
rectors  of  Reedham  for  the  time  being,  by  the  refpeftive  occu- 
piers of  the  faid  marfhes*  for  and  in  lieu  of  all  tithes  arifing 
thereon  \  that  the  plaintiff  was  alfo  feifed  in  fee  oithe  Park  Clofes^ 
as  named  aforefaid ;   and  tlie  faid  modus  of  five  fhillings  payable 
for  the  fame   was  fee  up.     The  bill  alfo  ftated,  that  the  faid 
Leatbes  had  let  the  aforefaid  marihes  and  lands  to  the  other 
defendants  ;  and  infided,  that  the  faid  feveral  tnodufes  had  always 
been  accepted  by  the  former  reAors,  and  that  the  defendant  had 
received  the  fame  :  and  they  fet  forth  former  fuits  in  this  court  ; 
and  infiftedy  that  tithes  in  kind  had  never  been  paid  for  the  faid 
marflies  and  lands.    The  crofs  bill  therefore  prayed,  that  the 
feveral  modufes  might  be  eftabliflied. 

The  defendant  WTytte^  by  his  anfwer,  faid,  that  he  believed  that 

the  ^\2Lint\S  Leaibes  was  feifed  in  fee  of  the  feveral  marfhes  in 

Rtedbam  as  aforefaid,  whereof  the  defendant  was  then  re£l:or, 

and  entitled  to  the  tithes  arifing  therein  ;  that  he  knew  not  that 

for  time  immemorial  until  he  became  redlor  thereof  the  feveral 

modufes  or  cuftomary  payments  aforefaid  had  been,  and  of  right 

ought  to  be  paid  on  the  firft  of  Augujl  yearly,  according  to  old 

ftyle,  or  fo  foon  after  as  demanded,  to  the  re£lor  there  for  the 

time  being,  'by  the  occupiers  of  the  faid  marfhes,  in  lieu  of  tithes 

thereof,  as  in  the  faid  anfwer  is  mentioned  \  that  he  believed 

the  faid  plaintiff  was  alfo  feifed  of  ibe  Park  Clofes  ;  but  denied, 

that  he  knew  that  the  faid  modus  of  five  (hillings  was  payable 

yearly  for  the  fame  in  lieu  of  tithes.     He  alfo  faid,  that  he  did 

not  believe  that  the  faid  modufes  had  been  received  by  the  redlors 

of  the  faid  parifh  his  predeceflbrs  as  all  that  was  due  to  them  for 

the  tithes  of  the  faid  marfhes  or  clofes  of  land  ;  or  that  no  tithes 

in  kind   had  ever  been  paid  to  any  reftor  thereof  before  the 

defendant  came  to  fuch  reftory  by  the  prefcntation  of  the  faid 

plaintiff  :  and  he  infifted,  that  no  ^nodus  or  cuftomary  payment 

whatever  was  or  could  be  fet  up  in  difcharge  of  tithes  of  the 

aforefaid  marflies  and  lands. 

The  defendant  NoHb  faid,  that  he  believed  that  the  plaintiff 
laatbes  was  feifed  in  fee  of  the  faid  marfhes  and  clofes  *,  that 
the  other  plaintiffs  rented  the  fame  of  him  5  that  the  de- 
fendant WUte  became  reftor  thereof  in  1758;  that  he  did 
not  bdieve  that  from  that  time  to  1764  he  had  received 
^  the  plaintiff  Layton  fixteen  fliillings  and  fourpence  as  a 
modus  pretended  to  be  due  for  the  marihes  ;  that  he  did 
believe  that  be  bad  received  of  the  plaintiff  Jary  five  fhillings 
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WwfT«      Ilea  and  difcharge  of  the  tith^  of  Pmrh  Chfo  m  i*f6Cf  and  Hk^ 

^m^        of  the  phuntiff  Lajim  fbmteen  fhDIings,  in  lien  of  tithes  o^ 

^lomlX     Le^sMarfi\  bnt  knew  not  that  the  defendant  Wiitt  was  fatiC- 

fied  with  luch  payments,  or  that  the  fame  had  been  legally  efta- 

bliflied  in  the  faidparifli  firom  ttmeinuocxiiofialas  moditfes  inliea 

and  difcharge  of  tithes  thereof. 

The  plaintiffs  replied  in  both  caufes ;  the  defendants  rejoined  a 
and  witnefles  were  examined  on  both  fides  in  the  original  caufe. 
By  an  order,  both  caufes  were  ordered  to  be  heard  together, 
«nd  the  depoiitions  in  the  original  caufe  read  in  the  crofs  caufe,, 
faving  juft  exceptions  ;  and  upon  hearing  counfel  for  all 
parties  ;  and  reading  feveral  depoficions  and  receipts  ^  and 
upon  full  debate  of  the  matter  \ 

The  Court  ordered  the  defendants  in  the  original  caufe  ta 
account  for  all  and  every  the  tithcable  matters  demanded  by  the 
bill  (except  as  to  the  marfh  called  BrotherholmiSi  for  which  a 
modus  of  one  (hilling  per  annum  was  proved  to  be  payable  in 
lieu  of  the  tithes  thereof  )|  with  cofts  of  this  fuit  to  be  taxed. 

Thb  Court  further  ordered  and  decreed  the  crofs  bill,  (o  hr 
as  the  fame  related  to  the  modus  of  one  fhilling  for  the  maHh' 
called  BrciherMmeSt  to  be  eftabliflied  with  cofts  ;  and  as  to  all 
other  matters  difmifled  with  cof^s,  but  without  prejudice  V^ 
any  remedy  the  plaintiffs  in  that  fuit  might  have  or  take  againft 
the  faid  JIf.  White^  clerk,  touching  all  or  any  of  the  oMttexv 
therein  mentioned. 


XAtTBaTt»at  White  agatnfl  Read. 

%  Cxo  3. 

Norfdky  2^th  May  l^6^• 

The  "wkKT  of  'T'HE  plaintiff^,  as  vicar  of  Freethorpe^  in  the  county  of  NorfM^ 
freabtrptf  10  A  (lated,  that  by  virtue  of  fome  ancient  endowment,  ufage,  or 
Ifmjoik,  is  enti-  prefcription,  the  vicars  of  the  faid  vicarage  for  the  time  being 
^JZir^tal^l  ^^^»  ^'™^  immcmorially,  been  entitled  to  have  and  receive,  and 
tifing  in  the  pa-  until  the  interruption  after-mentioned  had  conffantly  received, 
fUh.  amongft  other  tithes  belonging  to  the  faid  vicarage,  the  tithes 

See  Emmetc  v.  of  hay  yearly  arifing  therein,  in  as  large  and  ample  a  manner 
F^bjlf'  ^i'^^  ^  former  vicars  had  enjoyed  the  fame  5  that  the  defendant  Read 
Hilary  Term'  ^^  ^°  occupier  of  arable  lands  within  the  pari(h,and  had  reaped 
9.  Oeo.  3.         therefrom  large  quantities  of  clover  hay  fince  the  plaintiff^'s 

inftitution  thereto  ;  that  the  faid  Read,  combining  with  the 
other  defendant^  the  impropriate  re£tor  of  the  great  tithes,- 
had  abfolutely  refufed  to  fet  out  the  tithes  of  clover  hay, 
or  to  pay  him  any  compofition  for  the  /aniey  and  pretended, 
that  he,  as  vicar,  was  not  entitled  thereto,  or  to  any  compoiitioQ . 
for  the  fame,  and  denied  that  he,  or  any  former  vicar^ 
had  ever  enjoyed  the  fame,  except  by  the  confent  and  agreement 

of* 
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of  the  we&ors  thereof ;  that  the  defendant  LeaAts  being  the       ^^*^ 

reftor impropriate  of  the  faid  reAory,  and  entitled  to  the  redorud        ^^a. 

tithes  arifing  therein,  had  demifed  to  ifeoJ  the  iaid  redory 

impropriate^  and  the  tithes  thereof,  and  all  other  tithes  great  and 

fmall  \  that  hj  virtue  thereof,  the  faid  Read  pretended  that 

he  was  entitled  to  the  tithe  of  clover  hay,  and  had  therefore,  in 

the  year  1765,  refiifed  to  fet  out  the  fame  for  the  plaintiflT,  or  to 

pay  him  any  compofition  for  the  fame.  The  bill  therefore  prayed, 

that  an  account  might  be  taken  of  the  quantity  of  the  tithe  of 

clover  hay  which  had  grown  upon  the  lands  in  Re4id*s  occupation 

in  the  year  1765  ;  that   what   fhould  appear   coming  to   the 

plaintiff  upon  fuch  account  might  be  paid  to  him  by  the  faid 

defendant  ;  and  that  the  plaintiff's  right  to  the  faid  tithe  might 

be  eftablifliedy  and  he  be  quieted  in  the  enjoyment  thereof  for 

the  future. 

The  defendants  admitted,  that  White  was  vicar  of  the  pariffa^ 

and  th^t  he  wzs  entitled  to  all  fuch  tithes  as  belonged  to  his 

predecefibrs  ;  but  denied,   that  either  he  or  his  predeceflbrs 

had  ever  been  entitled  to  tithes  of  clover  hay  growing  in  the 

faid  parifhy  for  that  clover  hay  was  within  the  parifli  titheableas 

a  great  tithe,  and  as  fuch  belonged  to  Read,  as  the  lefiee  of 

Lmibes  ;  and  ini^led,  that  the  vicarage  was  not  endowed  with 

the  tithes  of  hay,  much  lefs  of  clover  hay,  which  was  little  known 

0r  cultivated  in   England  in  thofe  early  times  in  which  moft 

vicarages  were  endowed ;  and  that  clover  hay  being  a  modem 

production,  the  vicar  could  not  be  emitled  to  the  tithes  thereof 

by  prefcripcion. 

The  defendant  Read  faid,  in  the  year  1765  he  reaped 
clover  hay  on  his  clofes,  and  fet  forth  the  quantities  and  values 
thereof^  and  admitted,  that  he  had  refiifed  the  plainclffthe  tithje 
thereof,  as  he  conceived  the  fame  belonged  to  him  as  leiTee^ 
it  being  a  rectorial  tithe  ;  that  fince  he  had  been  leflee  of  the 
redory,  he  had,  in  compounding  for. the  tithes,  not  infifted  on 
any  thing  being  paid  to  him  for  the  tithes  of  clover  hay  \  and 
that  he  had  confined  his  demand  to  the  tithes  of  corn,  as  being 
the  principal  tithe  \  and  that  he  had  paid  the  tithes  of  clover 
hay  in  his  own  wrong  to  the  vicar  till  the  year  1765. 

The  defendant  Leathes  faid,  he  did  not  know,  until  the  year 
^7^54  that  his  tenant  had  paid  or  compounded  for  the  tithes  of 
clover  hay  \  but  that  as  foon  as  he  was  fo  informed,  he  ordered 
his  tenant  not  to  do  it  for  the  future,  apprehending  that  it  was  a 
great  tit^e,  and  therefore  not  due  to  the  vicar  >  and  he  iniided 
on  a  right  to  the  tithes  of  clover  hay,  as  being  a  great  tithe. 

The  plaintiff  replied  ;  the  defendants-rejoined  ;  and  witneiles 

^cre  examined  on  both  fides  ^  and  now  upon  hearing  counfel  ; 

%nd  reading  feveral  depoiitions  j,  and  on  £uU  debate.  o£  the  mat- 
ter J 

Tiifi 
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Whits  The  Court  ordered  the  defendants  to  account  wieH  the 

H^^'fi        plaintiff  for  all  the  tithe  of  clover  hav  as  demanded  by  the  bill^ 
'^^        they  confenting  to  eftablifli  his^right  to  fuch  tithes^  and  ta  pay 
him  his  cofts» 


Tiiir.  T«RM,  Lloyd  azainft  BtrtCHEft. 

7.  Ceo.  ^. 

J)inbigbjhirey  6th  ^uiy  l^6^• 

Thcl€fl*€ofth5  ^HE  bill  ftated,  that  the  Bj/bop  of  Saint  jifi^htorthc  time 
tithes  of  Jiod"    X    {j^ing  was  feifed  of  and  well  entitled  to  the  great  and  fmali 
iZ]^r!\  cndl  ^**'^^  ^f  ^^^  townlhip  .of  yi^rwieelery  in  the  parifli  of  Bodfarrjy 
liedcoihe tithes  >"  the county of 2)M%i& i  that  the  plaintiff  Lloyd%  under  one  or 
fd  the  townftiip  more  leafes  thereof  made  and  executed  by  the  bifhop,  became 
•£  Jh$nfiUtkr^    entitled  to  fuch  tithes  in  the  jrear  1 762,  and  had  continued  fo  en- 
titled ever  fince  -;  that  he  had  demifed  the  faid  tithes,  except  the 
tithes  of  Lleweny  Deme/ire  to  the  other  plaintiSs  from  Candlemas 
1763  for  three  years  5  that  in  the  years  1763  and  1764  the 
defendant   farmed  Salujbury  Plain  MeaJo^v,  within  the   faid 
townfhip,  and  no  part  of  LUwfney  Deme/ire^  and  mowed  feveral 
acres  thereof  \  thstt  he  alfo  fowed  grain  on  fome  part,  and  fed 
oxen,  COWS;  and  unprofitable  cattle,  fheep  and  lambs  on  the 
remainder ;  that  he  had  paid  the  tithe$  in  kind  for  the  hay  and 
the  arable  land,  but  had  paid  nothing  for  tithe  herbage  ;  that 
he  alfo  occupied  a  field  of  clover  therein,  whereon  he  had  fed 
wether  fheep  and  other  unprofitable  cattle,  for  which  he  ought 
to  have  paid  the  tithe  of  agidment,  but  had  refufed  fo  to  do  ; 
that  in  the  faid  years  he  had  feveral  calves  dropped  on  the  faid 
lands,  but  had  refufed  to  pay  the  plaintiffs  tithes  for  the  fame» 
or  for  his  lambs  or  wool  \  that  he  not  only  refufed  to  account 
with  the  plaintiffs  touching  the  faid  tithes  fo  fubtradled,  but  had 
Jikewife  refufed  to  give  them  any  account  of  the  number  of  cows, 
fheep,  lambs,  calves,  and  unprofitable  cattle  he  fo  fed  on  the  faid 
lands.    The  bill  therefore  prayed^  that  the  defendant  might 
account. 

I 

The  defendant  faid,  that  he  had  heard  th^t  the  Bi/bop  of  Saint 
Afaph  for  the  time  being  was  feifed  of  the  great  and  fmall  tithes 
of  the  faid  townfhip  \  that  Lloyd,  had  become  entitled  to  the 
fame  under  a  leafe  thereof  from  the  faid  bifhop  for  three  years  ; 
that  being  entitled  to  fuch  tithes,  he  had  let  part  thereof  to  the 
inhabitants,  and  coUeQed  other  part  thereof  in  kind  ;  that  in 
the  faid  years  he  occupied  Salufbury  Plain  Mead^nvy  within  the 
•faid  townfliip^  and  no  part  oi Llevteney  Demefire ;  and  ho  fet  forth 
the  quantities,  qualities  and  values  of  his  titheable  matters  and 
things  he  had  renewing  on  bis  faid  lands. 

The  Court,  by  confent,  ordered  the  defendant  to  pay  eleven 
pounds,  feven  fhillings,tn  full  fatisfa^ion  of  the  tithes  demanded 
by  the  bill^  with  coils^ 
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LiD0iLL  asahji  Hancock^  ^^Y-h^^'i' 

Yori/^'r^t  14/A  Jalf  1767. 

^IpHE  bai  ftatcd,  that  the  plaintiff  Liddeil  was  lately,  and  The  reaor  of 
_^     until  the  iale  the^of,  h^fufly  and  rightfiiHy  fcifcd  in  JI^'j^^  J" 
fcc^  of  and  in  tlte  manor  ef  Walkin^on^  Provofl  Fee^  and  of  e,^uc  no  w^ 
dii^rs  meSiiageSi  cottage^  lipids,  tenements,  and  particntarly  a  year  Mt  £4!/9«r, 
of  and  IB  the  Pr9v$ft  Fee  manor  hot^fe,  ftanding  in  Hall  Garth  in  lieu    ot   all 
Ctofi^  containing  eight  acres  \  that  he  was  aHb  Icifed  in  fee  of  [J^^^'Jj^j,^^^ 
divers  other  papcels  of  ataMe,  meadow,  and  pafturc  ground,  Q^tl^ ^yk  BU^ 
called  fbe  Manor   Lartdt^  lying  in  flatis  and   difperfed  in  the  ,,0^  Lands^  the 
fisveral  fields  of  Walkingt&n^  containing  foof teen  oxgangs  •,  that  Eafi  ifW,  and 
he  was  alfo  fcifed  of  federal  parcels  of  woodlands,  called  the  '^  ^^fi  ^^* 
l^efi  Wtfod^  or  Prv^Jl  Fee  Wood^  then  in   the  poffeflion  of 
P.  Fenbjy  as  tenant  thereof  ^  that  he  was  alfo  feifed  of  other 
parcels  of  woodlands,  called  the  Eajl  Wloodf  or  Provofi  Wood^ 
including  Swine  Kell^  now  in  the  poSeffion  of  the  plaintiff 
JBMero,  his.  tenants  or  a£Bgns ;  that  tithes  in  kind  had  imme^ 
moriatty  been  paid  to  the  reAor  of  fFalkington^  in  the  county 
of  Tork,  for  and  in  re<peA  of  divers  lands,  underwoods,  and 
other  titheable  matters  within  the  faid  pariih ;  but  that,  for 
time  whereof  the  memory  df.  man  was  not  to  the  contrary,  a 
certain  ancient  corapofitioki  or  modus  had  been  conftantly  paid 
to  and  accepted  by  thereAors  for  the  tithes  in  kind,  both  great 
and  fmaU|  for  difers  other  parts  and  parcels  of  the  faid  ma^ 
nor  and  pariih ;   that  particularly  all  occupiers   and    propri* 
etors  of  the  Hall  Garth^  of  the  faid  woods,  and  of  the  fourteen 
oxgangs,  had  immemorially  been  accultomed  to  pay  to  the 
reAor  of  Walkingtan  yearly  at  Eaftery  or  whenfoever  after  that 
feaft   it  fliDuld  t^  required  by   the  faid  reAor,  the  fum  of 
two  fhillings  and  fixpence,  in  lien  of  all  tithes  whatfoerer  of 
tb€  Hall  Garthy  the  fourteen  oxgangs  of  land,  and  the  woods 
aAirefaid,  in  each  refpe£tive  year  ;  and  that  the  reAor  for  th^ 
time  being  had  conftantly  and  invariably  accepted  thereof  as 
a  compofition  or  modus  in  lieu  of  all  the  faid  tithes ;  that  the 
defendant  was  induced  into  the  faid  reAory  in  the  year  \^^^t 
and  had>  contrary  to  fnch   ancient   ufage  and  prefcription, 
lately  clsdmed  tithes  in  kmd  for  and  in  refpefl  of  the  Hall 
Garth,  the  fourteen  oxgangs,  and  the  woods }  although  it  ap^ 
pcared,  by  a  terrier  fnbfcribed  by  himfelf,  and  by  an  ancient 
book  in  his  own  poffeffion,  and  from  which  he  had  himfell 
made  an  extrad,  that  the  faid  annual  fum  of  two  (hillings  and 
fixpence  had  immemorially  been  paid  and  accepted  of  as  a  ' 
modus  or  compofition  for  the  tithes  in  kind  for  the  preinifes 
aforefaid,  in  manner  aforefaid.    The  bill  then  averred,  that  the 
plaintiffs  were  readv  to  make  the  faid  payment,  but  that  the 
defendant  had  remfed  to  accept  the  fame$    and  therefore 
prayed,  that  the  plaintiff  Liddeil  might  be  at  liberty  to  examine 
Vol.  m.  M  his 
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his  witndTes  in  perpetuam  ret  memoriam^  touching  the  matters 
aforefaid;  that  the  plaintiffs  and  thofc  claiming  under  them 
might  have  the  benefit  of  fuch  teftimony  i  ana  that  the  laid 
modus  might  be  declared  to  be  well  proved^  and  decreed  to 
be  eftabliihed. 

The  defendant  admitted,  that  JAdddl  then  was,  or  lately 
had  been  feifed  in  his  dtnufm  as  of  fte^  or  of  fbme  other  good 
eflate  of  inheritance,  of  and  in  the  manor  of  Walkingtost^ 
Provoft  jRrr,  the  manor  houfe  clofe,  the  feveral  ozgangs  of 
land,  and  the  parcels  of  wood  ground  in  faid  bill  mentioned  ; 
but  denied  that  for  time  immemorial  a  certain  modus  or  com- 
pofition  had  been  conftantly  or  ever  paid  to  or  accepted  by  the 
reAors  of  Walkington  for  the  tithes  in  kind  of  divers  or  any 
parts  or  parcels  of  the  faid  manor  of  Walkington^  or  of  any 
houfe,  clofe,  oxgangs  of  land,  or  woods  within  the  faid 
parifh  ;  or.  that  all  or  any  of  the  occupiers  or  proprietors  of 
the  faid  manor-honfe  and  clofe,  and  the  faid  oxgangs  of  land 
and  woods,  or  any  part  thereof  for  the  time  being*,  had  been 
ufed  or  accuflomed,  during  all  the  time  aforefaid,  to  pay  to 
the  reftor  of  the  faid  reftory  and  parifli  church  of  Walkington 
for  the  time  being,  his  farmers  or  tenants  thereof,  or  to  any 
of  them,  yearly,  or  at  any  time  of  the  year,  the  fuin  of  two 
{hillings  and  fixpence,  or  any  other  fum  of  money,  in  full 
compenfation  of,  for,  and  inftead  of  all  or  any  tithes  what- 
foever  arifing  out  of  or  from  the  faid  manor- houfe.  Hall  Garthf 
oxgangs  of  land,  and  the  woods,  or  any  of  them,  or  that  the 
fame  was  ever  paid  or  faid  to  be  paid  as  a  tithe  penny,  or  a 
compofition  for  any  tithe  whatfoever,  or  that  the  reftor  did 
ever  accept  the  fame  in  lieu  of  tithes  in  kind  for  the  fame  ;  but 
that,  on  the  contrary,  fuch  annual  fum  of  two  fhillings  and  fix- 
pence  had  always  conftantly  and  invariably  been  called  and 
reputed  to  be  an  ohii  rent  or  obit  money^  and  had  always  been  paid 
and  tendered  as  fuch,  as  by  receipts  in  the  plaintiff's  poSeffion 
would  appear.  He  alfo  denied,  that  the  faid  annual  rent  of 
two  (hillings  and  fixpence  had  ever  been  paid  or  ofiered  to 
him  iince  he  had  been  reAor,  or  to  any  of  his  predecef- 
fors,  a)i  and  for  a  modus  or  compofition  in  lieu  as  afbt^efaid,  or 
anyotherwife  than  as  or  in  the  name  xA  an  obit  rent  or  M 
tnoney  only.  He  alfo  faid,  that  ever  fince  he  had  been  redor 
the  plaintiffs  had  pretended  exemption  from  tithes  for  and  in 
refpeA  of  the  faid  manor*houfe  clofe,  &c. ;  that  he  believed  it 
had  no  legal  foundation ;  and  that  they  bad  tendered  the  faid 
modufesy  which  he  had  refufed :  be  admitted  that  the  fame  per- 
fbns  had  never  paid  any  tithes  to  him,  nor,  as  he  ever  heard,  to* 
his  predeceffors.  He  further  faid,  that  by  an  a^  of  parliament, 
of  the  firft  year  q£  Edward  tie  Sixths  ail  ekt  rents  were  not  anni« 
hilated,  but  only  the  fuperftitious  ufes  to  which  they  were  ori<- 
giuaily  appropriated  i  and  that  all  rents  which  had  been  ap- 
pointed 
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pointed  tot  any  iuch  pnrpofts  were  thereby  vefted  in  the 
XXM6 ;  that  there  were  other  lands  in  the  parifh  out  of  which  a 
rent  called  an  oik  rent  was  paid^  and  whieh  alfo  paid  tithes  in 
kind.  He  admitted)  that  he  had  figned  fuch  terrier  as  in  the 
>ill  is  mentioned  ;  and  he  fet  forth  the  terriers  and  fuch  of  the 
€ld  books  as  he  had  found. 

The  plaintiffs  replied  \  the  defendants  rejoined ;  and  wit- 
neSes  were  examined  on  both^des ;  and  upon  hearing  counfel^ 
and  after  debate  thereof,  the  defendants'  counfel  propofed  and 
defired  the  court  to  direct  an  iiTue  to  try  the  modta  laid  and 
let  up  in  and  by  the.  bill  j  and  the  following  iffiie  was  dire£led : 
o  Whether  that,  for  and  during  the  time  whereof  the  memory 
<*  of  man  is  not  to  the  contraryi  the  fum  of  two  fhiilings  and 
«  ilxpence,  or  any  other  Turn  of  money,  had  ufed  and  been  ac- 
«<  cuftomed  to  be  yearly  paid  by  the  fiirmcrs,  occupiers, 
<<  or  proprietors,  for  the  time  being,  of  the  faid  Pravf/i  Fet 
<^  manor-houfe  and  dole,  together  called  and  known  by  the 
ff  name  of  tie  Hall  Garth,  »the  faid  fourteen  oxgangs  of  land, 
<v  and  the  faid  r^o  woods  of  the  plaintiffs,  or  one  of  them,  in 
«  the  pleadings  in  this  caufe  mentioned  and  defcribed,  to  the 
**  re£h>r  of  the  faid  pariih  church  and  reftory  of  JfaliiftgUny  in 
*<  the  county  of  Tori,  in  the  pleadings  in  this  caufe  mentioned^ 
■<  for  the  time  being,  or  to  his  coUeAors,  tenants,  farmers^ 
<<  fervants,  or  agents,  as  a  modus  or  compofition  for  or  in  fatijf- 
**  faction,  lieu,  place,  and  ftead,  of  all  and  all  manner  of  tithes 
<*  in  kind  whatfocver,  yearly  iffuing  out  of  and  for  the  faid 
*<  manor-houfe  and  clofe,  called  and  known  together  by  the 
<>  name  of  the  Hall  Garth,  fourteen  oxgangs  of  land  and 
«  woods  above  mentioned,  or  any  and  which  of  them ;"  the 
plaintiffs  in  equity  to  be  plaintiff's  at  law ;  to  be  tried  by  a 
fpecial  jury ;  the  judge  to  indorfe,  6cc. ;  and  further  directions 
to  be  referred  till  after  trial* 

A  trial  was  accordingly  had,  when  a  verdiA  was  given  for 
the  plaintiffs,  vh.  and  the  jurors  fay  upon  their  oath,  «  That, 
^  for  and  during,  the  time  whereof  the  memory  of  man  is  not 
<<  to  the  contrary,  the  fum  of  two  fhiilings  and  fixpence  has 
^  ufed  and  been  accuftomed  to  be  yearly  paid  by  the  farmers, 
<c  occupiers;  or  proprietors  for  the  time  being,  of  the  within* 
«  mentioned  Provoji  Fee  manor  houfe  and  clofe,  together 
<*  called  and  known  by  the  name  of  the  Hall  Garth,  the  within- 
«  mentioned  fourteen  oxgangs  of  land,  and  tbe  witbin-men* 
**  tioned  woods  of  the  faid  plaintiffs,  or  one\>f  them,  to  the 
^  re&OT  of  the  within-mentioned  parifh  church  and  re£lory  of 
<<  Walhinglon  within  fpecifled,  for  the  time  being,  or  to  his 
<*  coUeAors,  tenants,  brmers,  fervants,  or  agents,  due  or  pay- 
«<  able  to  and  accepted  of,  and  received  by  the  faid  redtor  for 
<*  the  time  being,  or  his  coUeAors,  tenants,  farmers,  fervants^  . 
«  or  agents,  as  a  modus  or  compofition  for  and  in  fatisfafbion, 
^'  lieu,  place,  and  ftead,  of  all-and  all  manner  of  tithes  in  kind 

JAt,  <<  whatfocver, 
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LiDoitt      €t  wbatlbever,  yearly  ifluing  ont  of  and  for  the  f«d  ^^imda^ 

agartrft        gj  written  manop-hovire  and  clofc,  callod  and  known  together 

Hancock.      ^^  ^^^  ^^  ^^^^  ^^  ^^  ^^^  g^^^^  foilrt«€ii»  oSCgangs  rf  kind» 

€t  and  iwoodsy  and  every  of  fhein>  in  oiffiner  and  forari  as  the 
<<  faid  pUinti&  have  fo»  t{idmrdTes  ^«bia  in  tkn:  behalf  aU 
«*  Icdged.*' 

The  caufe  now  coming  on  for  fuFther  direAioftt^   ccntfjel 
were  heard  on  both  fidesj  and  the  decree  zndf^ta  read  v  sumI* 

The  CoCAt  decreed,  that  the  (aid  tfiodus,  compofltion,  or  cii(^ 
ternary  payment  of  two  fliillings  and  fixpencei  paid  yearly  9t 
Eajkry  for  and-  in  refpeft  of  the  Provoft  Pee^  manor-houfc^aad 
clofcy  together  called  and  known^6y  the  name  of  the  Halt  Gartb^ 
the  faid  fourteen  ox-gangs  of  land,  and  the  faid  two  woods 
in  the  pleadings  of  this  canfb'  mentioned  attd  defcrited,  to  the 
re&or  of  WMin^nn^  in  lieU  of^  all  manner  of  tithes  in  kind 
"^atfoever,  both  great  and  finall,  of  the  faid  premifes  and  every 
of  them,  with  their  appurtenances^  be  abfolutely  confirmed  and 
eftabliihed  ^  that  the  defendant  db  pay  to  the  faid  plaintifis, 
or  to  one  of  them,  all  their  coibf  both  at  law  and  in  this  coort^ 
of  and  in  this  caufe,  to  be  taxed  by  the  deputy  remembrancer  of 
thii  eourt  $  and  that  the  bill  filed  by  the  defendant  be  difmifled 
by  c6n(ent  without  cofts» 

T.Parker. 

S.  S.  Smtthi. 

Rich.  Adaus. 

Geo.  PfiRRcfrf* 


Tmi*-  Ttiu,  Shutz  azahijl  GuT. 

Buclinghamjbire^  ij^h  July  1 767. 

Tht  reftor  of  /-pHE  bill  ftated,  that  the  plaintiff  was  lawfully  inftitoted,  feven 
Jti^^l^rl;  y^^"  ^S^'i  '^^^^  t^^^c  reftory  of  Marjb  Gibhn,  in  the  couBty 

benddcd  to  the  °^  Bucks  ;  that  he  ftill  continued  rcftor,  and,  as  fuch,  was  cnti* 
tithes  of  the  pa.  tied  to  all  tJthes,  f^7rr  Offerings,  obIations>  obventions»  dutiesj 
riih  in  kind.       and  profits  arifing  therein  ;  that  the  defendants  had^  for  feteral 

years  pad,  occupied  large  farms  there ;.  that  they,  with  the 
parifliioners,  had  agreed  to  pay  him  certain  pecuniary  compoii- 
tions  in  lieu  of  their  tithes  in  kind  ;  that  the  (aid  agreement 
fubfifted  till  Michoelmas  Day  laft  \  that  before  Mk^lmas  he 
^  had  given  notice  in  writing  to  the  parilhioners  feverally  to 
determine  their  feveral  compofitions,  and  that  for  the  future 
they  fhould  fet  out  their  tithes  in  kind  j  that  they  accordingly* 
for  a  few  weeks  afterwards,  fet  out  their  tithes  inkind  ;.  that 
lince  that  time  they  had  fed  and  depaftured  on  their  f  efpeftive 
farms  divers  cattle,  (heep,  and  lambs,  of  their  own  and  others^ 
and  had  alfo  agifted  dry  and  unprofitable  cattle,and  alfo  profited 
themfelves  by  fale  thereof  when  fattened  and  weaned  \  that  they 
had  alfo  fold  calves  and  other  young  cattle  fallen  on  the  faid 

farms, 
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firmsyand  had  flieared  great  qnantsties  of  wool,  and  had  great  Shvtz 
quarBtities  of  milk  and  other  tithcable  matters  on  their  fjfid  ^V^fi 
lai:ms>  the  tithes  of  all  whkh  ought  to  have  been  duly  paid 
.to  hlaa^  together  with  Et^er  odferings  and  other  duties 
^or  tben^lvei  and  families  during  the  times  they  were 
jrcfident  in  the  faid  parHh  ;  ^  but  that  they  had  fubtraAed 
and  withheld  irom  him  all  fuck  their  fmall  tithes,  and 
refufcd  to  fet  out  or  pay  the  fame  in  kind,  fS^inc  up  various 
pretences,  modt^es^  or  compofitions  in  lieu  thereof,  and  alfo  a 
$Aitiou6  terrier  fraudulently  obtained  about  the  year  1707  } 
£>r  that  by  two  ancient  terriers,  dated  in  1621;  and  1706^ 
AvXj  reginered.,  and  now  in  the  pofleffion  of  the  Btfbop  of 
Lincoln^  it  did  not  appear  by  either  of  them  that  there  ever 
was  any  tnodus  or  cQmpofition  in  the  faid  parifh>  The  bill 
Aerefore  prayed,  that  they  might  account  for  all  the  faid  tithc»» 
»ble  matters  fo  fubtrafted  for  the  timic  aforefaid. 

The  defeadantfi  admitted,  that  the  plaintiff  was  re£h>r  of  the 
pariib,  a^d  entitled  to  all  the  tithes  mentioned  in  the  bill, 
except  to\the  tithes  in  kind  of  fuch  titheable  matters  within  the 
.whole  of  the  r^dory,  or  on  or  from  any  particular  lands  within 
Xhe  iame^  in  lieu  whereof  ancient  cuftomary  payments  had  been 
foade  by  way  of  modufes.  They  alfo  admitted,  that  they  occupied 
lands  theicein  ;  and  faid,  that  the  whole  of  the  lands  in  the 
defendant  Qv// occupation  did  jiot  contain  more  than  five  acres 
of  meadow  and  pafture  ground,  called  Holmes  Clofn  i  that  he 
had  occupied  them  fince  i7<$4$  and  that  he  did  not  occupy 
any  other  lands^  except  a  garden  or  orchard  to  his  houfe. 

The  other  defendsmts  fet  forth  the  quantity  of  land  they  occu^ 
pied,  which  they  faid  was  commonable  land,  &c.  \  and  thatac* 
cording  to  ancient  cuftom  and  ufage  within  the  parifh,  the  follow* 
ing  fnms,  and  no  more,  were  due  and  payable  to  the  redh>r»  afi 
4nodufes,  in  lieu  of  tithes  of  the  feveral  matters  and  things  arifing 
on  their  refpe^ve  lands  in  the  parifh,  or  on  the  commonable 
grounds  whereon  they  had  a  right  of  common  in  refpeA  thereof 
THAT  IS  TO  SAT,  oue  (hilling  and  fourpence  for  and  in  lieu  of 
every  tenth  lamb  within  the  year,  payable  on  the  twenty-iifth  of 
.^prtlvti  each  year  \  and  that  when  any  occupier  of  lands  had  not 
had  in  one  year  ten  lambs,  then  one  penny  halfpenny  for  every 
lamb  ;  the  left  {houlder  of  every  calf  which  each  occupier  did^ 
firom  jbime  to  time,  kill,  in  lieu  of  all  tithe  of  calves  fo  killed ; 
the  tenth  fhilliog  for  every  calf  fallen  in  the  iaid  parifh  and 
lold  \  one  ihilling  yearly,  on  the  firft  of  Auguft^  for  every  milch 
cow  kept  by  fuch  occupier,  in  lieu  of  tithe  milk  of  fuch  cow  $ 
two  eggs  yearly,  on  Saturday  in  Eajier  Week^  for  every  hen,  and 
three  eggs  yearly,  on  the  fame  day,  for  every  cock,  in  lieu  of 
tithe  eggs  of  fuch  hens ;  that  the  ufual  or  cuftomary  way  of 
making  iatisfaAion  for  tithes  of  wool  was,  and  had  been  beyond 
memory,  to  pay  every  tenth  fleece  ofwoolof  the  iheep  that  were 
kept  all  the  year  in  the  field,  by  the  owner's  laying  down  ten 

M  3  fleeces 
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SuvTw  fleeces  at  a  t imc»  and  the  owner  taking  t^o«  then  the  titSiin^rJInait 
H^  one,  and  then  the  owner  the  remaining  fev^n  $  and  for  flicep 
^^^*  that  were  brought  into  the  pariih  after  Ladjf  Dof  in  each  year, 
to  pay  every  thirtieth  fleece,  in  lieu  of  the  tithe  of  wool  of  (ucK 
fheep  i  that  fuch  modufes  were,  and  had  been  eonftantly  paid 
and  taken  in  lieu  of  tithes  of  wool  fhom  within  the  faid  parifli  ; 
that  the  ufual  way  of  paying  tithe  for  pigs  was,  and  always  had 
been,  for  time  out  of  mind,  to  pay  every  tenth  pig,  vix.  the 
owner  to  chufe  flrft  two  pigs,  then  the  tithing-man  one,  and  the 
owner  the  remaimng  feven  :  and  they  admitted,  that  they  had 
from  time  to  time,  fince  A£cbailmas  1764,  refpe£Kvely  had  on 
the  lands  occupied  by  them  within  tho  faid  re£tory  and  parxfh 
titheable  matters. 

The  defendants  Rderts  and  Templar  faid^  that  by  indenture^ 
dated  the  thirty  fir  ft  of  i7^r^i»3^  1 761,  the  plaintiff  had  demiled  to 
them  and  others,  occupiers  of  land  within  the  re£lory,  all  manner 
of  tithes,  moiufisy  or  compofitions  of  tithes  whatibever  within  or 
out  of  the  townfhip  or  parifh  of  Marjh  Gibbon  and  the  fields? 
thereof,  which  belonged  to  him  as  redor  thereof  (excepting 
Bafter  offerings,  the  glebe  lands,  the  rectory  houfe  and 
the  appurtenances,  the  two  glebe  clofes,  the  tithe  of  the 
faid  clofes,  the  church-yard,  and  the  tithe  of  corn  of  the  incfofed 
grounds  of  A.  Croke),  to  hold  from  Afithaelmas  Daf  then  hft 
paft  for  three  yearsj  but  which  leaie  c^Kpired  at  AticbaelmM 
1764- 

The  defendants  iniifted,  that  the  terrier  in  1707  was  ao 
evidence  ofv  fuch  modufes  \  but  they  admitted,  that  the  fame 
.was  not  figned  by  the  redor^  but  only  by  the  curate  and  church- 
wardens* 

*    They  alfo  infifted,  that  the  plaintiff  was  not  entitled  to  tithe 

hay  on  all  the  clofes  and  meadow  grounds  within  the  reOory, 

but  that  fome  modus  or  other  re(;ompence  was   due  in  lieu 

thereof  \  but  that  as  the  plaintiff  had  not  by  his  bill  required 

any  fatisfaQion  for  fuch  tithe  hay,  they  were  not  bound  to 

difcover  the  fame  \  and  they  iniifted  on  the  aforefaid  feveral 

modufes  In  bar  to  the  t  itheable  matters  in  the  bill ;  and  hoped 

they  fliould  have  the  like  benefit  as  if  they  had  pleaded  the 

fame. 
• 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  wit- 

neffes   were  examined  on  both  fides  ;  and  now  upon  hearing 

counfel  on  both  fides  5  and  reading  the  depofition  of  J.  Cater 

only  ;  and  on  full  debate  of  the  matter  ; 

The  Court  ordered,  that  it  be  referred  to  the  deputy 
remembrancer  to  take  an  account  of,  and  report  to  this  court 
what  was  refpeftivcly  due  to  the  plaintiff  from  the  defendants 
for  all  the  feveral  fpecies  of  tithes  demanded  by  the  bill,  with 

cofts 
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cefts  oF  foit  to  this  time  to  be  taxed.  The  deputy  made  his  s»vrt 
xscport  accordingly;. and  on  the  fixth  o£  Jufy  1768,  the  fame  ^^>^ 
was  ratified  and  confirmed. 

The  CdORT  Full. 

Hill  apainff  Maton.  '^■«-  Tt»M, 

.  7-  c»o.  3. 

Ham^/bire,  I'Jth  July  1 767. 

'TPHE  bill  fiated,  that  the  plaintiff  was,  in  April  1762,  law-  The  manner  m 
-*    fiilly  inftitutedand  induced  into  the  vicarage  of  the  parifh  *'*"c^  ^^  ^»car 
Of  Nftber  Wallop,  in  the  county  of  Hants,  and  as  fuch  was,  f^^^^J^^ 
by  endowment  or  ancient  ufage,  entitled  to  all  fmall  tithes  cnti«kd  to'*hii 
yearly  arifing  within  the  parifli ;  that  the  defendant  was,  and  tkhct.. 
for  icveral  years  paft  had  been,   occupier  of  lands  therein,  see  the  cafe  of 
from  which  he  had  yearly  feveral  titheable  matters  and  things  ;  Hayes  «.  Coar, 
that  particularly  in  the  year  1763  he  had  fed  and  depaftured  ^«1  »•  m>^H^ 
therecm  divers  barren  and  unprofitable  cattle  ;  that  he  had 
alfo  (heep,from  which  he  had  lambs  and  wool,  and  had  alfo  milch 
cows,  from  which  he  had  calves  and  milk  $  that  he  alfo  had 
feveral  fows,  from  whence  he  had  large  farrows  of  pigs,  and 
divers    other   titheable    matters    and    things,    for  which    he 
ought  to  have  made  the  plaintiff  fome  fatisfadlion  \  but  that  he 
pretended    there  was  fome   fmall    modus   or  cuitomary  fum 
payable  in  lieu  of  tithes  in  kind  within  the  faid  parifli ;  but  re* 
fufed  to  difcover  the  fame*    The  bill  therefore  prayed  a  difco- 
very  and  account. 

The  defendant  admitted,  that  the  plaintiff  was  vicar,  and» 
as  fuch,  entitled  to  all  fmall  tithes  arifing  in  the  parifh, 
or  to  {omt  modus  in  lieu  thereof.  He  alfo  admitted,  that  he  was, 
and  for  feveral  years  paft  had  been,  occupier  of  Garlick  Hilt 
Farmy  and  Coniger  Field,  part  of  Place  Farm  \  and  faid, 
that  there  were  five  capital  farms,  callad  Berry  Court  Farm^ 
Garlick  Farm,  Place  Farm,  PyUs  Farm,  and  Middle  flailed 
Farm ;  that  it  had  been  a  cuftom  time  immemorial  for  the 
faid  five  firms  to  pay  a  modus  to  the  vicar  in  lieu  of  tithes  in  kind 
for  the  following  fmall  titheable  things,  viz.  threepence 
for  every  Iamb,  in  lieu  of  the  tithes  in  kind  of  lambs  and 
lambs  wool  \  eightpence  for  every  calf}  twopence  for  every 
milch  cow,  in  lieu  of  the  tithe  of  milk  ;  and  one  fliilling  for 
every  tenth  pig  \  that  he,  the  defendant,  paid  only  eightpence 
in  lieu  of  the  tithes  in  kind  for  the  garden  and  eggs ;  but  that  he 
had  heard,  and  believed,  that  three,  if  not  the  four  other  of  the 
faid  five  farms,  paid  one  ihiUing  in  lieu  of  the  tithes  in  kind  for 
gardens  and  eggs.  He  alfo  iaid,  that  it  had  been  the  cuftom 
for  the  vicar  to  take  the  tithe  of  wool  and  apples  in  kind  ;  that 

ever  fince  he  had  occupied  Garlick  HiJ  Farm,  the  vicar  of  the  

Eud  pariib,  the  plaintiff's  predeceflbrs,  had  accepted  of  him 

M  4  annually 
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MatcC.  Ivnb's  wool,  calves,  pigs,  milch  cows,  ggrdcQSj  n^  eggs  }  tfaat 
at  Whitfuntide  1763  he  had  fettled  an  account  with  the  plainriiF 
for  the  money  th^t  was  due  to  him  in  lieu  of  fmall  tithes, 
according  to  the  faid  madufis^  for  one  year  ;  that  the  plaintiiET 
gave  him  a  receipt  in  full  for  the  fame  to  that  time  \  and  that 
.  for  the  year  following  he  did  not  (lepafture  on  his  lands  any 
barrep  or  unprofitable  cattle,  except  one  bull  and  two  co^rs^ 
which  he  fold  and  killed  ;  and  he  iniifted,  that  he  ought  not  to 
.  pay  any  tithe  for  the  fame :  be  (et  fcirth  an  account  of  the 
fpecies,  quantities,  qualities,  and  values  of  the  (everal  titheablc 
matters  and  things  which  had  arifen  on  the  premifes  in  the  year 
1764 ;  and  averred,  that  he  had  tendered  tbe  i^intiff  three 
pounds,  one  {hilling,  apd  fevenpence,  being  the  full  yi^lue  of 
fuch  fmall  tithes  for  that  y^ar.  He  alio  inMed,  that  atchougb 
tlie  madiifes  might  be  of  \^k  value  than  the  tithes  in  kind,  yet 
tjiat  the  plaintiff  wa^  bound  to  accept  the  fame  9$  they  had  beei% 
ufually  and  invariably  paid  to  the  vicars  of  the  faid  parifliipr 
time  ima>emorial,  efpecialiy  as  they  were  near  the  fuU  value  oC 
what  the  tithjes  thereof  were  worth  forty  years  ago. 

The  plaintiff  replied  ;  the  defendant  rejoined ;  and  wit- 
neiTes  -were  examined  on  both  fides  \  and  now  upoQ  Ijiearing 
counfel ;  and  reading  feveral  proofs  in  the  caufe  \ 

The  Court  ordered  the  deputy  ir<€jsie«^braiicer  to  t^  ai^ 
account  of  what  was  due  to  the  plaintiff  ^pm  the  defendant  firom 
Whitfuntide  1 763  for  th^  tithes  of  calves,  pigs,  wool  of  J^gfl^te^ 
garden  ftuff,  and  egg$>  and  of  the  number  of  milch  cows  fed 
and  depaftured  by  the  defendant  en  the  lands  in  the  plea^dings 
IMntioned  from  Wbkfuntide  1763. 

It  was  At$o  oRDEkED,  by  confent,  that  the  defendant  da 
pay  to  the  plaintiir  iwupience  for  e^^ch  milch  cow  by  him  fed  and 
depaflujed  as  afpref^iU  froi^  the  fame  U9ic,  in  lieu  of  tithe 
•    milk. 

The  bill  as  to  all  other  maitters  ^as  d^miflled. 

7he, deputy  remeinbrancer  made  l^is  report,  dated  t.hefU^r 
teentbof  Difmber  1769;  and  on  the  twenty-thirdpf /v^rx/^^ 
177Q1  it  was  ratified  and  confirmed^  and  the  defendant  ordered 
t<>  pay  to  the  plain):i^hine  pounds^  one  fiiiUii:^  and  fo^rpepce 
}>alfpenBy  reported  due,  together  with  the  cpA$  of  ibis  fuit  as 
to  all  the  oaatters  for  Which  thie  acccHint  was  directed  and  tak^sn^ 
to  be  taxed  ^  and  the  plaintiff  to  pay  to  the  defeiKlant  the 
cpfts  to  he  taxed  of  41  th^  matters  for  which  the  bill  vjras  dif- 
mii|ed. 

IpARSiEftt  Chiif  Baron. 
Apams,  Bfifon* 

't^"R«L0XT,\Parc/f. 

.- ,       .  .  ■      •  ■ 

Tf   '  Salmon 
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Salmon  a^ainfl  The  Bishop  of  Ely,  Wwh.  tmm, 

Nsffdk^  2otb  Ifavemlrr  l^6'J. 

•TPHE  plaintiff,   as  vicar  of  the  parlfh  of  fT^ur/loft,  in  the  The  Bi/b9p  tf 
^    county  of  Norfriky  ftatcd,  by  his  bill,  that  by  virtue  of  ^*'  *»  ^^^^ 
Ibme  ancient  endowment,  cuftom,  ufage,  prefcription,  or  other  •  5o»  Tn*ivbr/i// 
wife,  the  vicars  of  the  laid  vicarage  had  immemorially  been  and  not  the  vi' 
CBtifikd  to  have  and  rqceive,    and   of   right  conftantly   had  c^r,   ia  entitUd 
rcxesvedi  amongft  other  tithes  belonging  to  the  faid  vicarage,  ^^  ^^^  ^"*^***^ 
^1  the  tithes  of  hay  yearly  arifing  in  the  parifh,  or  fome  com*  ^  ^hepaqflu 
pofition  or  iatisfailion  for  the  fame  \  that  in  the  year  1762  he 
i^s  preiemted  to  the  fame,  and  thereby  became  entitled  to  the 
tithes  of  hay  ;  that  the  defendants  had  occupied  arable  and 
meadow  grounds  therein,  and  had  feverally  cut  coniiderable 
l|Qantities  jof  hay  therefrom  fince  he  became  vicar  thereof,  but 
had  abfolutdy  refufed  to  fet  out  the  tithe  thereof,  or  to  fatisfy 
him  for  the  fame,  on  a  pretence  that  it  belonged  to  the  bifhop 
^  bis  lefiee,  and  that  they  had  let  out  the  fame  to  the  leflee, 
who  had  carried  it  away.    The  bill  therefore  prayed,  that  th^ 
defendants,  the  Bi/hp  §f  Ely  and  his  lefiee,  might  fet  forth  what 
right  or  intereft  they  claimed  to  the  tithe  hay  within  the  faid 
jttrifh  or  the  titheaUe  places  thereof,  and  how  they  made  ouk 
the  fiune  \  that  an  account  might  be  taken  of  the  quantity  and 
ipalue  of  the  faid  tithe  hav'  which  had  arifen  on  the  lands  of  the 
defendants  fince  the  plsiintiff's  inftitution  and  indudlion ;  that 
^at  fliould  appear  due  to  the  plaintiffupon  fuch  account  might 
be  paid  to  him  accordingly,  either  by  the  occupiers  or  the  lefiee  t 
9uad  that  hb  right  to  the  faid  tithes  might  be  eflabUfhed^  and  he 
quieted  in  the  enjoyment  thereof  for  the  future. 

The  BiJb<fof  Ek  admitted,  that  the  plaintiff*  was  vicar  of  the 
pariih  $  but  he  iaid,  that  he  had  never  heard  that  the  vicars 
thereof,  by  any  ancient  or  other  cuftom,  endowment,  or  other«^ 
wife,  had  been,  time  out  of  mind,  entitled  to  all  tithes  of  ha^ 
therein }  that  he,  by  indenture  of  leafe  dated  the  twentyn^int^ 
of  September  1763,  had  demifed  to  the  defendant  Ciarke  all 
that  the  reAory  and  parfonage  of  Thurfton^  with  the  rights^ 
members,  and  appurtenances,  &c.  with  the  tithes  of  corn> 
^rain,  and  hayi  and  all  other  tithes  whatfoever,  as  well  great 
as  fmall,  obventions,  fruits,  profits,  commodities,  &c.  (except  the  , 
fdvowfon  of  the  vicarage  of  Tburftouy  and  all  timber  trees^ 
^roodfi,  and  underwoods),  to  hold  to  him,  &c.  for  twenty  one 
years,  at  nine  pounds,  thirteen  (hillings,  and  fourpence  a^year  % 
that  he  had  caufed  diligent  feairch  to  be  made  into  feveral  booka 
for  one  hundred  and  fifty  years  paft  in  his  cuflody,  wherein  the 
ieveral  leafcs  granted  by  his  predeceflbrs  of  the  faid  redtory  had 
been  duly  regiftered,  and  that  it  appeared  from  every  fuch 
isegifiry  &a|  the  tithes  ofhay  had  been  by  all  fuch  leafes  granted 

-  and 
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Salmon  and  demiicd  ;  that  he  had  feen  a  leafe,  dated  the  tenth  of  OShter^ 
^^^  in  the  twenty-fccond  year  of  Jamu  the  Fir/l^  to  the  effcA  of  the 
ill?'*'  leafc  granted  by  him,  and  in  which  tithes  of  corn  and  hay  were 
ezprefsly  mentioned  to  be  demifed  }  that  he  believed  all  the 
leafes  ever  granted  of  the  faid  re£h>ry  by  any  of  his  predecefibrs 
contained  the  like  demife ;  that  the  tithes  of  hay  were  always 
inferted  therein  ^  and  that  the  faid  leafe  to  the  defendant  ClarJtg 
was  prepared  agreeable  thereto. 

Tlie  defendant  C/arie  denied,  that  by  virtue  of  any  ancient  en* 
dowcnent,  ufage,  prefcription,  or  otherwife,  the  vicars  of  Thtr/fen 
had  immemorially  been  entitled  to  the  tithes  of  hay  in  the  parifh^ 
or  to  any  compofition  for  the  fame  }  and  faid,  that  on  the  con. 
trary  the  tithes  of  hay  ariiing  therein  had  always  been  confidered 
a  rectorial  tithe,  and  not  a  vicarial  tithe  ;  and  that  the  fame  had 
never  been  enjoyed  by  the  plaintiff,  or  by  any  of  the  former  vicars 
of  the  faid  pari(h,  as  vicars  thereof,  but  only  by  the  improprutors 
of  the  faid  redtory  for  the  time  being,  or  their  lefTee,  except  that 
the  plaintifiF  had  enjoyed  the  faid  tithes  for  two  years  by  Impofi- 
tion  on  the  defendant :  and  he  infifted,  that  by  virtue  of  his  faid 
leafe  he  was  entitled  to  the  faid  tithe  hay.  He  alfo  faid,  thai 
upon  fearching  the  bilhop's  books  it  appeared,  that  the  tithes  of 
corn,  grain,  and  hay  were  exprefsly  granted  from  ^uam 
Elizabeth^  in  the  forty-fecond  year  of  her  reign,  to  the  then 
Bi/bop  of  Ely  and  his  fuccefTors  ;  and  that  the  bifhop  fer 
the  time  being  had,  in  all  the  leafes  of  the  faid  reAory,  ezprefsly 
granted  the  tithes  of  corn  and  bay:  and  he  fubmitted  to  account 
tor  tithe  hay  receivedj  in  cafe  the  plaintiff  fhould  appear  to  bo 
entitled  thereto. 

The  defendant  Hart  and  others,  the  occupiers,  faid,  that  they 
had  always  underflood  and  believed,  that  the  tithe  of  hay  in  the 
faid  parifli  was  a  rectorial  tithe.  They  admitted,  that  they 
occupied  farms  therein  ;  and  averred,  that  they  had  fet  out 
their  tithe  hay  ari(ing  thereon  ;  that  they  had  given  notice 
thereof  both  to  the  plaintiff  and  the  leflec  ;  and  that  they  had 
j>aid  their  tithe  hay,  or  a  compofition  for  the  fame,  fometimcs 
to  the  plaintiff,  and  at  other  timesto  the  defendant  CUrhe. 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and  wit« 
neffes  were  examined  on  the  part  of  the  plaintiff  and  the 
defendant  Clarke  only  \  and  upon  hearing  counfel  for  all 
parties  ;  and  reading  the  feveral  proofs  taken  in  the  caule  \ 
and  reading,  by  confent,  a  true  copy  of  a  parliamentary  furvey 
from  the  records  of  the  ArcbbiftH^  of  Canterbury^  at  Lamteth^ 
dated  the  twenty-ninth  of  May  1648 ;  and  alfo  upon  reading  a 
counterpart  of  a  leafe,  dated  the  twenty-fifth  of  July  1744, 
of  the  great  tithes  of  the  faid  parifh  oiThurfion  ixooi.fyilUam 
Brevfjiir  to  J.  Bechet  and  R.  Brown  \  a  leafe  of  the  great  tithes 
from  the  then  Bi/b<^  of  Ely  to  the  faid  W.  Brevjfier^  dated  the 

thirtieth 
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thirtieth  of  April  1751  )  a  counterpart  of  a  Icafc  to  Thomas      Saimow  . 
Tburhwj  clerk,  of  the  great  tithes  from  the  tlefondant  the        ^^^ 
prefent  Bifi^p  of  Elf  \  other  proofs  taken  in  the  caufe  5  a  letter  T«*BnMo»^ 
£rom  the  plaintiff  to  the  defendant  Clarke,  figned  by  the  plaintiff*^ 
and  dated  the  fecond  of  Jufie  1762  ;  a  grant  under  the  grbat 
SEAL  OF  EnglanDi  in  the  forty-fecond  year  of  the  reign  of 
^ueen  BJhabeth,  tranfmitted  into  the  office  of  the  lord  trca^ 
furei^s  remembrancer  of  this  court }  and  on  full  debate  of  the 
matter} 

Th£  Court  decreed  the  bill  to  be  difmifled  with  coib« 

Beaumont  agahtft  Shilcot,  HitA«TTt«« 

a.  Cfto.  1 

Suffolk^  4tk  February  1768. 

THE  bill  dated,  that  the  plaintiff^  about  November  1760,  was  The    vicar  «r 
inftituted  into  the  vicarage  and  pariih-church  of  Framden,  Trumitmt       in 
in  the  county  of  Suff^h,  and  had  thereby  become  entitled  to  all  ^"f^*  .  «!aimt 
Ticarial  tithes  arifing  therein  j  that  the  defendant  had  been,  2^"^^^'^ 
for  one  year  laft  paft,  an  inhabitant  and  occupier  of  lands  ia  the  calvct,    ihccf^ 
pariih  ;  that  he  had  had  turnips  thereon,  which  he  had  fevered  oaA  lamts, 
and  carried  away,  without  fetting  out  the  tithe  in  kind,  or 
making  the  plaintiff  any  fatisfaftion  for  the  fame  ;  that  he  had 
alfo  kept  on  his  faid  lands  cows,  which  had  yielded  milk,  and 
Ihcep,  which  had  produced  wool ;  and  that  he  had  had  feveral 
other  titheaMe  matters  of  confiderable  value,  the  tithes  of  which 
ought  to  have  been  rendered  to  the  plaintiff  in  kind,  or  fome 
fatisfaAion  made  to  him  in  lieu  thereof;*  but  that  the  defendant 
had  refufed  fo  to  do.    The  bill  therefore  prayed  payment  of 
the  faid  tithes. 

The  defendant  admitted,  that  the  plaintiff  was  vicar  of  The'  defcndM 
FramJen,  and,  as  fuch,  entitled  to  the  vicarial  thhes ;  and  that,  lkyf>teliepMi 
for  one  year  paft,  he  had  been  an  inhabitant  or  occupier  of  lands  ^  *"•  hnahLl 
therein,  and  alfo  of  certain  glebe  land,  as  tenant  to  the  plaintiff,  ^^(^1^  ^^ 
free  from  the  payment  of  tithes  ;  and  he  faid,  that  he  had  paid 
the  plafaitiff  all  his  tithes  to  the  tenth  of  Offoter  1765  ;  that  the 
plaintiff  had  agreed  to  accept,  and  was  paid  by  him^  four  pounds^ 
feventeen  {hillings,  in  lieu  of  all  tithes  from  the  tenth  of  O^Mer 
1764  to  the  tenth  of  OBober  1765,  and  had  given  him  a  receipt 
for  the  fame  ;  that  from  the  faid  tenth  of  QBober  1 765  he  had  tfnt  he  fct  out 
growing  on  his  faid  lands  fome  tumips,which  he  fevered  and  gave  the  tithes  of  tor* 
to  his  cattle,  the  tithes  of  which  were  firft  fet  out  for  the  plain-  *"!*•  ^y  ^^ 
tiff  by  throwing  out  the  tenth  turnip,  but  which  the  plaintiff  *«*««^Pi 
refufed  to  take  away,  they  not  being  fet  in  heaps  j  and » that 
he  fuffered  greatly  thereby  in  his  crop  of  barley  whicl&fucceeded 
his  turnips.    He  alfo  faid,  that  during  the  faid  time  he  had  fed 
and  depaftured  upon  his  lands  cows,  but  what  particular  quantity 
of  milk  fuch  cows  had  yielded  he  could  not  tcli>  the  faid  cows 

frequently 
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Bbavmokt  frequently  cdvingi  and  be  hav.iag  kept  no  acGOunt  thereof^ 

^^V  conceiving  that  the  plaiatiS' would  have  accepted  a  <:ompofitioix 

SiixL^oT-  for  the iame  as  he  had  done  before  ;  and  he  denied  that  he  iiail 
cyer  refui<d  to  fet  out  the  tithes  thereof  in  kind^  pr  to  make  tHo 

thit  he  ha-i  fed  p1ainti(F  a  fausfa£tion  for  the  fame.     He  alfo  fakl«  that  during 

his  cows  on  tur.  that  tUoc  he  iiad  kept  on  hU  lands  and  grounds  feveral  co^evs^ 

^'P'»  ^^^> .  *"^  the  <khcs  whereof  he  had  rendered  to  the  plaintiff  in  kind  un^Jl 

€rf°^  which  *  tild  ^^^  ^^  ^**^  ^^^  ^^  ^^  turnips,  hay,  and  ftpver,  for  all  whicta 
b^n  paid }        tithes  had  before  been, paid.    He  alfo  faid,  tliat  he  had  given  thp 

plaintiff  notice,  wh^O  he  turned  his  cows  out  to  grafs,  to  fend  fox* 
his  tithe  milk  i  that  he  did  not  (end  for  U,  and  therefore  he 
that  he  had  no  thought  he  meant  to  accept  a  compofition  for  the  fame.   He  aMo 
Aepp  ;  tha*  his  f^jj    ^^^^  during  the  faid  time  he  had  not  kept  on  his  (aid  hrok 
on*  lltA^^Undi  ^"7  ^^^ep ;  but  that  about  the  month  of  Auguft  he  bought  in 
rented    of  the  fome  lambs,  and  put  theoi.on  his  glebe  lands  to  feed,  where  they 
plaintiff     tithe  continued  until  the  tenth  of  O^ober,  when  they  were  removed 
^^  s  to  his  other  lands ;  and  that  about  fcyir  days  after  be  had  bought 

fhR    be     had  fp^.]^  lambs,  he  eaufed  them  to  be  fiiorn,  and  fold  the  wool  for 
^cni  his  iambi  I  ^^^  {hrtlings  and^xpcnce;  and  bc<knied  tliat  he  had  fed  or 

kept  on  his  fatd  lands  any  other  Oieep  or  iambs.  He  alio  iaid,| 
t}iat  as  to  all  other  tiiheable  matters  and  things  which  he  had  on 
his  faid  farm  and  lands  <iuring  the  faid  time  (except  the 
l^nds),  he  had  p^id  to  the  plaintiff  the  tithes  tfaeroof  in 
He  admitted,  that  ihe  plaintiff  had  applied  to  him  for  hb£ud 
tfthes,  and  that  diey  had  been  in  treaty  to  compouifed  for  the 
fame,  l>ut  that  the  plaintiff's  demands  were  fo  exopbitaot  and 
unr^fonabjie,  he  cpiild  not  prudently  comply  therewith* 

The  pjiAiiUiiff  replied  ;  tJt^  defendant  rejoined  %  and  witneflea 
ire^e  ^jiswHned  on  both  £des  \  a^d  now  upon  heari|D|;  counlel  | 
and  reading  the  depoHtions  of  feveral  witneffes  ;  and  on  debate 

f^f  the  matter  \ 

« 

The  tjdits  of  TuE  CouKT  ^^ered  ^he  dcfcuodant  to  pay  to  the  plaintiff 
imUc  and  lambs  the  AifO  M  tihree  pounds  for  the  tithe  of  hU  milk  for  all  fuch 
l^iivi  biu**'*'*  ^^^  ^^  ^^  ^^  refufed  to  render  aa  account  thereof,  or  pay  the 
I  he  «nirr  iJfau  ^^®^  *°  ^^^  whilft  fefs  cpws  fed  upoo  hay,  ftover,  and  turnips 
us  s  diiAiiircd.     iMwfen  t^e  tenth  4af  $»(  O^w  1765  and  the  tenth  <]ay  of 

QSoi^r  1 7^^ ;  and  Ahso  one  ihiIling!jor  the  tithe  of  his  wool 
£or  the  year ;  -togenber  with  the  faid  plaintiff's  taxed  cofts  of  thia 
fliit,  fo  far  ^sftelmfid  tp  thofe  matti:r9 ;  and  that  the  bill  ais  to  all 
other  mattery  (^except  mik  an4  wool)  be  difmiffed  with  cofts. 

Parker,  Chief  Baretu 
Smythe,  Baron. 
Adams,  fiarw. 


fiikift 
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Gale  againfi  Carpenter,  Ttrv.  Tr»ir, 

8.  Cxo.  3. 

Wilt/bire^  6th  June  l^6Z. 

•^HEbill  ftatcd,  that  J.  Melhuijh  b«ing  fcifed  of  and  cntitkd  The  leiTee    of 
'^'   to  the  tithes  of  corn,  grain)  ha^^^and  all  other  great  and  the  tithes  of  the 
rcftorial  tithes  yearly  arifing  witRin  the  villages,  fields,  prccinfts,  P^J^*  ^!  *«« 
smd  tithings  of  Corjlon  and  RoSorn,  parcel  of  and  within  the  ^^*  of MWWr. 
re^ory  of  Saini  Paulf  in  MalmefhurVi  in  the  conn^  of  M^iiis^  bury,  in  iFuu 
<fid,  t^  indenture  dated  t?ie  firft  of  January  1766,  dcmifc  to  the  P^'>  cbimt  the 
jdaintiflT  all  the  tithes  and  profits  of  corn  and  grain  growing  fj^***?    ®'    ^^ 
witkiv  Ike  ftit&mg^  and  THlages  oSC^Jbn  and  J&^/S^r/f^to^holdto  ^^  ^^; 
bisB,  &c«  for  one  yeav  ^  and  that,  by  virtue  of  the  faid  leafe,  he  la  kiod. 
had  becOmo  entitled  to  the  faid  tithes  during  the  faid  term' ; 
diat  the  defendants  living  within  the  (akd  villages  and  tithings 
lud,  during  the  faad  year,  occupied  dmnrs  fields  and  arable  land 
10  the  &id  tithings,  from  which  they  had  cut  and  reaped  wheat, 
barley,  oats,  and  peafe,the  tithes  in  kind  of  which  they  ought  tot 
have  regularly  fet  out,  or  made  a  reafonable  compenfation  for ; 
but  that  they  had  refufed  fo  to  do.    The  bill  therefore  prayed 
an  account  and  payment. 

The  defendant  C^ujl^/^  denied  that   he  knew  that  John  xhe  defendjin 
Melbuijb  was  feifed  of  and  entitled  to  the  tithes  as  mentioned  in  fays,  there  u  a 
the  biU,  or  that  the  plaintifi^  had  become  entitled  thereto  by  "w^^  in  the  fakl 
Virtue  of  the  leafe.  He  faid,  that  he  was  informed  that  the  pariih  J^*|jJjiVHcif^f 
oi  Saint  Paui  was  divided  into  or  confifted  of  three  feparate  i^^  (i^)^  ^^  ^ 
tithings,  v/z,  Malmejburj^  Corjion^  and  Rodhrn.     He  admitted,  i^nin      reapc'd 
that  he  lived  within  the  village  or  tithing  of  Corjlon  ;  that  ^om  the  iMchjfd 
in  the  year  1766  be  occupied  the  fcveral  fields  as  ftatcd  in  the  Jj^^'f^  J^'^l 
hill  \  and  that  he  had  cut  and  reaped  therefrom  wheat,  barley,  ^^^^^  ^cre  for 
and  oats,  the  cpanttties  and  values  of  which  he  fet  forth,  and  the  tithes  of  the 
acknowledged  that  he  had  refufed  to  pay  the  tithes  thereof,  for  s^in  reaped  oa 
that  there  was,  and  for  time  immemorial  had  been,  a  modus  or  ****/'""/[|^^"*' 
certain  cuftomary  payment  of  two  fhillings  paid  and  payable  by  ^' 
the  occupiers  of  tnclofed  arable  lands  lying  within   Cor/Ion  Tithing 
to  the  owners  or  impropriators  of  the  great  titfies  of  the  faid 
tithing,  their  farmers  or  leflees,  in  lieu  of  the  tithes  of  every 
acre  of  fuch  arable  land  when  fown  with  corn  or  grain  ;  and 
that  fuch  modus  was^,  and  of  right  ought  to  be  paid  and  payable 
on  the  tenth  day  of  Oiiober  in  each  year,  when  fuch  inciofed 
arable  lands  were  fo  fown  with  corn  or  grain.     He  aifo  infifled, 
that  there  was,  and  for  time  immeifiorial  had  been,  a  modus  or 
certain  cuftomary  payment  of  one  fliiiling  and  fixpence  paid  and 
payable  by  the  occupiers  of  common  field  arable  lands  lying  in 
Corfion  Tithing  to  the  owners  or  impropriators  of  the  great  tithes 
of  the  faid  tithing,  their  farmers  or  leffees,  in  lieu  of  the  tithes 
of  every  acre  of  fuch  common  field  arable  lands  when  fown  with 
corn  or  grain  \  and  that  fuch  modus  was,  and  of  right  ought  to 

be 
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GAit        be  paid  and  payable  on  the  faid  tenth  of  Offoberin  each  jrear 
a^n'mfi        £^^^  ^^^  £^  f^^j^  ^^j^  ^^^j^  ^^  grain* 
Caapxmtbb*  ** 

The  defendant  KayneSf  who  occupied  l^ds  in  the  tithing 
RMorfiy  put  in  his  anlWer  to  the  fame  efieft 

l*he  plaintitf  replied  \  the  defendants  rejoihed  ;  and  wittleSc 
Were  examined  oh  both  fides ;  and  upon  hearing  eounfel  on 
both  fides  ;  and  the  defendants  couniel  objedting  to  the  plaintiflFTfl 
title)  and  the  Cbuft  over-ruling  the  objedlion  ;  and  on  reading;  a 
leafe  from  J.  Melhttifi^  dated  the  firft  of  January  i'j66 ;  and 
the  will  of  Sttfannab  Birofnwich  \ 

The  Court  6r  0^  Thb  CouRt*  .were  of  opinion^  that  the  modufes  of  two  ihiHings 
^on,  that  the  ^^  ^^^t  forcom  on  inclofed  lands,  and  one  fhilling  and  fixpence 
""^l/"  dXare  ***  *^*'*  ^^  ^^^^  ^°  common  field  lands,  were  too  rank  \  and. 
S»c  payment  oC  thereupon  ordered  the  deputy  remembrancer  to  take  an  account 
tithes  in  kind,     of  what  was  due  from  the  defendants  refpeftively  for  the  tithes 

demanded  by  the  bill  \  the  defendants  to  pay  the  plaintiff  the 

cofts  of  this  fuit  to  be  taxed. 

Parker,  Cbuf  Barm^ 
Smtthe,  BarQtu 
Adams,  Barofu 
PerrotTj  Barotu 

Tiiw.  T«iM,  BoscAWEN,  D.  D.  ap^attt/l  Roberts* 

Cornnvall^j^b  July  1768. 

The  dein  of  ^HE  plaintiff,  as  dean  and  reftor  of  the  free  chapel  and 
i}»rMii,  in  c«r«.  1  church  of  Saint  Bofiatiy  othcTwik  Burian,  in  the  county  of 
S^«nd"7'wlu  Ci»niwii//,  ftated,  by  his  bill,  that  by  letters  patent  under  the 
tithes  or  the  pa-  'REAT  SEAL,  bearing  date  the  eighth  ofDeamber^  in  the  thirtieth 
rilbcs  of  Saint  year  of  Gf^ge  the  Second^  his  faid  majefty  did  give  and  grant  to 
UvMM  and  Saini  i^jm  ^^g  f^j^  deanery  and  reftory,  and  did  ordain  and  appoint  him 
Sddcancry  ^ia  ^^*"  ^°^  reftor  thereof}  that  by  virtue  of  the  faid  letters  patent 
loud.        '      he  took  poiTeffion  thereof,  and  thereby  became  entitled  to  the 

tithes  of  all  titheable  matters  and  things  yearly  arifing  therein, 
or  to  fome  compofition  for  the  fame ;  that  the  defendants  Hodge 
and  Roberts  had,  during  feveral  years  paft,  occupied  divers 
meffuages,  lands,  and  gardens,  within  the  parifii  of  Saint  Levan  / 
that  the  defendants  Williams  and  iV^rr  had  alfo  occupied  the  like 
within  the  pariih  of  Sixr/i^ ;  that  both  the  faid  pariihes  are  within 
and  part  of  the  faid  deanery  and  reAory  ;  that  they  had  yearfj 
fed  thereon  feveral  cows,  from  which  they  had  milk,  and  had 
growing  on  their  faid  lands  yearly  potatoes,  hemp,  turnips,  and 
garden  ftuff ;  that  they  had  alfo  agifted  a  number  of  barren 
cattle,  cows,  and  fwine,  from  which  they  had  yeariy  calves  and 
pigs  \  that  they  had  alfo  fed  feveral  iheep,  which  produced  lambs 

and 
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Bxtd  wool ;  that  they  alfo  had  poultry  and  bees^  fi'ohi  which     B»tcAwiit 
rincy  had  chickens^  eggs,  and  honey  $  that  they  alfo  had  yearly  on        "V^^ 
rhdr  laid  lands  great  quantities  of  other  titheable  matters  and     '^^**^t** 
ilijngs,  the  tithes  of  all  which  were  oif  confiderable  value  yearly, ' 
aiTid  ought  to  have  been  fet  out  to  the  plaintiiF»  or  fome  pecuniary 
recompence  made  in  lieu  thereof)  but  that  the  defendants  had  feve« 
rally  fubtraded  the  faid  tithes,  and  refiifed  to^iay  or  make  any 
fatisfaftion  for  the  fame.    The  bill  further  (Vated,  that  the  de- 
fendants had  paid  the  plaintiff  their  great  tithes,  but  had  refufcd 
io  fet  out  their  fmall  tithes  j  and  prayed  a  difcovery,  an  account, 
and  payment. 

The  defendants  Roierts  and  HoJge  admitted  the  plaintifTs  The  defendants 
title,  and  that  they  were  inhabitants  in  Saint  In/j/r,  within  the  ^y,thatiheyiuid 
laid  deanery  and  reftory  ;  and  averred,  that  they  had  duly  paid  ^^  I***  .*?^ 
fcr  or  fet  out  their  great  tithes  ever  fince  the  plaintiff  became  ,,  to*fmS  iJibes 
entitled  thereto  ;  but  that,  as  to  fmall  tithes,  that  there  was,  there  are  the  foi- 
and  for  time  out  of  mind  had  be^n,  a  certain  cuftomary  yearly  lowing  modujet  .• 
payment  of  one  {hilling  at  Miebaelmae  in  every  year,  by  every  it  a-yearfof  «• 
occnpier  of  lands  within  the  faid  parifh  of  Saint  Levan  to  the  faid  ^«fy*«/'«f^»gii»- 
dean  or  reftor  for  the  time  being,  for  tvery  fat  bullock  agifted  "^i^^  ^,^ 
within  the  faid  pariOi,  in  lieu  of  the  tithes  of  agiflment  of  barren  o[  all  karren  and 
and  unprofitable  cattle  agifted  upon  lands  within  the  faid  parifh  ;  nnfrsfoaUt  eat* 
another  cuftomary  yearly  payment  of  fixpence  for  every  cow  '^' » 
depaftured  within  the  faid  parifh,  at  Michaelmas  yearly,  to  the  ^*  X^^y  ^ore« 
faid  dean  and  reAor,  for  and  in  lieu  of  tithes  of  milk  and  calves  j  ^f'?  cow,  in  lieu 
and  the.  feveral  ancient  cuftomary  yearly  payments  for  and  in  caivet^*"^ 
lieu  of  the.  feveral  titheable  matters  following,  that  is  to  fay, 
for  every  lamb  yeaned  within  the  faid  parifli,  tWopence,  in  lieu  ^d.  a  lamb;  id. 
of  the  tithe  thereof  j  one  penny  for  ev^ry  fleece  of  wool  fhorn  *  ^^**  >  *^"  • 
fipom  every  fheep  fed  and  depaftured  therein,  foi:  and  in  lieu  of  dcn/4d**ior"^- 
the  tithe  of  fuch  wool  yearly  renewing  therein  ;  twopence  for  utoes  hd^eu  fat 
every  colt  foaled  ;  fourpence  for  ievery  garden,  in  lieu  of  garden  private  ufe  i 
fhiff;   fptnrpence  for  potatoes  tilled^  in   a  ridge  in  the  field 
for  family  ufe  and  not  for  fale;  one  penny  for  any  fmall  id.  foranyfinail 
quantity  of  hemp  fown  every  year  by  every  occupier  of  lands  ^"""^^y   ^ 
within  the  faid  parifh  ;  which  feveral  cuftomary  payments  were      ""'*  * 
due  and  payable  at  il^i^^Wmtf/ in  every  year ;  and  aJfo  that,  for  ^^-  for  EajUr 
time  beyond  memory,  twopence  was  due  and  payable,  at  Eafter  ®^*™^8*  # 
in  every  year,  for  every  inhabitant  of  the  age  of  fixtecn  years 
and  upwards.    They  alfo  faid,  that  they  knew  not  that  any  tithes  nochinj^forpoal- 
had  ever  been  paid  for  hens,  ducks,  ducklings,  chickens,  tur-  ^^  i 
nips,  o^  any  kind  of  garden  ftuff^  or  any  other  tithes,  except  honey,  pigt,  and 
for  honey;  pigs,  and  gccfe,  which  had  been  taken  aqd  paid  in  ^^*  '"  ^^^* 
kind  for  the  moft  part  whch  they  amounted  to  a  titheable  num.  i^"^*,nd  "ih!m 
bcr,  but  that  when  they  fell  (hort  of  that  there  was  a  cuftomary  j^  a  pjg  a^d 
payment  *  of  one  penn/  fbr    every    pig  and  three  halfpence  i^d.  a^oiifc. 
for  every  goofc  paid  and  payable  at  Michaelmas  yearly  within  the 
faid  parifh,  for  and  in  lieu  of  the  tithe  of  pigs  and  geefe  which 
did  not  amouQt  ^o  fuch  titheable  number  as  aforefaid. 

The 
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fetcAWKN         The  defendants  WtHiams  and  Frtre  riib  adnStted  the  (jbhitiff^^ 

^ir^''^'         right  tinder  the  ftid  letters  patent  to  the  faid  deanery  and  rcftoryv 

KoEifcTf.      ^^^  ^^  ^ji  ^^^^  ^^^  ^traSX  tithes  atcuftomed  to  be  paid^  or  t<^ 

The  fa  «e  «9    fu^h  ancienc  cttftomarjr  payments  as  had  beeii  paid  time  out  of 

w'ihe"^,arim^<rf  mhid  %  and  affcr  dating  that  th<-y  had  .paid  all  their  great  tithc» 

Si.  Sametfi         ^^^  ^^^7  ^^^  ^^^  inhabitamts  6f  Sinmrtf  they  inflfted  on  the 

faid  modi^ts  as  ftated  in  the  othet  defendants  arrfwer^  and  put  ia 
the  like  anfwer; 

The  caufe  '  The  plaintiff  replied ;  the  defendants  rejoined  }  and  vntneSDt^ 
^^'^  trere  examined  on  b6th  fides  ;  and  upon  hearing  counfel ;  and 

reading  the  proofs  taken  in  the  caufe  }  and  on  debate  of  tht 

matter  \ 

The  modtifes  as  The  Coort  declared^  that  the  modut  of  ewe  ikMiig.  fiir 
J^"^^J^j^  every  fat  bullock  agifted  within  the  faid  fcvcrai  psiiri flies,  in  ISca 
10  be  ilkgal  and  ^^^^^  tithcs  of  agiftment  of  all  barren  and  unprofitable  catd^ 
^(L  agifted  upon  lands  within  the  flid  parifh  \  and  the  modus  of  one 

penny  for  any  fmall  quantity  of  hemp  (own  within  the  fadd  fevers^ 
H^es  d^rededT  P^'^*^'  ^^^  fc veraiiy  bad  in  point  of  law  j  and  ordered  the  depoty 
^  receivcit  ^  remembrancer  to  take  an  account  of  what  was  due  to  the  pUmnJa 

from  the  defendants  refpjftively  for  the  tithe  of  agifhnc^nt  of  all. 
barren  and  unprofitable  cattle  fed  and  agifted  by  the  defimdants 
on*  the  lands  by  them  refpeftively  occupied  withiorthe  faldfeverai 
pariihes  ;  and  alfo  for  the  tithe  of  hemp  which  had  grown  on 
their  faid  lands  refpeAively  from  the  commencement  of  thetioitf 
in  the  bill  mentioned  ;  and  alio  to  take  an  account  of  what  was 
due  to  the  plaintiff  firom  the  defendants  refpeAirely  for  the 
•  feveral  other  modufes  in  their  faid  federal  anfwers  mentkmedj 
according  to  the  faid  tnodufes^  during  the  time  aforelaid  ^ 
and  that  the  faid  feveral  accounts  fhould  be  taken  with  cofts  of 
this  fuit  to  the  tiipe  of  filing  the  replication  \  the  faid  cofts 
to  be  taxed  by  the  faid  deputy  remembrancer :  and  to  be  paid 
by  the  defendants  to  the  plaintiff. 

Coftt^  But  as  the  plaintiff  had  proceeded  to  the  examination  of  wU-» 

neffes  upon  the  whole  of  his  cafe  without  accepting  the  modufes 
laft  above  mentioned,  which  were  tendered  to  him  by  the 
defendants  in  their  anfwers,  and  which  had  been  by  them  proved 
in  evidence  in  this  caufe  in  their  favour,  it  Ivas  o^derbd, 
that  there  (hould  be  no  cofts  received  or  paid  on  either  fide 
in  refped  to  fuch  examination,  and  the  depofitionS  of  witnefles 
taken  thereupon,  and  to  every  other  expence  incurred  in  confe-> 
^uence  of  fuchexamination* 

Parker,  Chuf  Barw^ 
Smtthe,  Baron ^ 
Adams,  Baron. 
Perrott,  Baron* 


BooT9 
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Lanc^rty  ^b  Jidj  1 768. 

'♦T'HE  plaintiff,  as  fcaor  of  tljc  poriih  of  Ajbtm  UnJerSm,  The  rca^  of 
*  m  ihc  county  of  Ldneager^  Kilakricd  the  tithes  of  com,  ^i^^^J"'^ 
grain,  hay,  potatoes,  apples,  "eggs,  miHc,  herbage,  s^iftment,  ^,  tic'd  ^r'thl 
"^nd  all  other  titheable  matters,  oblations,  obveutions,  Eafi^  gat  an-^  fmaii 
^fieHngi,  profits,  and  hdVantages  thereto  belonging,  from  t.ch«toftheiHi* 
Mtchdil0ias  Ddj  1^58.  nihinkuid. 

The  defendant  admitted,  that  the  •plaintiff  was  reAor  of  ^v  Booth  nf. 
jf/bton  Underline,  znd  that,  from  Michaelmas  1758  to  the  prcfcnt  ^'jfju^,'**^ 
time,  he  had  occupied  a  tenement  and  lands  therein  ;  that  he  Tririty "Veim! 
alfo  owned  other  meffuages  and  lands,  which  were  in  the  10:  Geo.  3. 
occupation  of  his  undertenants  ;  that  the  plaintiff,  as  refior, 
was  entitled  to  the  tithe  of  corn  and  grain  in  kind,  and  to  the 
tithe  of  hay  in  kind  on  certain  parts  of  a  tenement  called  tie 
OidbaU^  or  the  Deme/ne  of  AJbton.  But  he  denied,  that  he  had 
any  right  to  take  the  tithes  of  the  feyeral  other  articles  men- 
^tioned  in  the  bill  in  kind,  for  that  the  federal  Turns  of 
-money  following  were  yearly  payable  at  Eafier  as  modufes 
fat  the  faid  (everal  other  titheable  matters,  t«s.  for  every  coi% 
and  caif  under  five,  three  halfjpence,  that  is  to  fay,  one  penny 
for  each  cow,  and  for  each  calf  one  halfpenny  ;  for  five  cows 
and  five  calves,  five  (hillings }  and  the  fame  fum  till  the  number 
of  cows  and  calves  amounted  to  feven  \  for  feven  cows  and  feven 
calves,  and  for  any  greater  number,  ten  (hillings  ;  and  that  the 
faid  feveral  fums  of  five  (hillings  and  ten  (hillings  feverally  ex- 
tended to  cover  the  tithe  agiftment  for  all  barren  and  unprofit- 
able neat  cattle  kept  and  depa(^ured  by  any  occupier  of  lands 
within  the  faid  pari(h.  For  every  houfe  and  garden,  one  penny : 
for  tithe  bay,  one  penny  :  for  every  farm  and  cottage,  and  for 
every  man  above  the  age  of  twentyoone  years,  whether  bachelor, 
hu(band,  or  widower,  twopence ;  for  every  married  or  widow 
woman,  twopence  (  for  every  child  above  the  age  of  fixteen, 
one  halfpenny,  as  and  for  Eajier  ofierings.  llxe  defendant 
further  (hited,  that  in  the  faid  years  he  had  reaped  a  quantity 
of  com  and  had  had  other  titheable  matters  from  the  tenement 
'in  his  own  occupation ;  tliat  heliad  carried.the  fame  away,  without 
fettingout  the  tithe  thereof  in  kind,  he  having  paid  the  plain* 
tiff,  during  the  firft  feven  years  of  his  incumbency,  a  compo- 
fition  for  the  fame  and  Eafier  offerings  t^nco  pounds,  ten  (hil- 
Jings,  and  which  fum  he  had  paid  the  former  re^rs  ;  that* 
he  agreed  t<f  pay  the  plaintiff  afterwards  two  pounds,  five  (hil- 
lings annually,  for  feven  years,  in  lieu  of  his  tithes  of  corn  ami 
{rain  \  and  that  the  faid  feven  years  did  not  expire  until  the 
Ihirty-firft  of  December  in(bnt.  He  further  faid,  that  ever  fince 
the  plaintiff^s  incumbency  he  had  paid  him  the  jfeveral  fums  of 

Vol.  III.  •  N  money 


178  DECREES  I«  TITHE  CAUSES 

B«oTH  money  before  mentioned^  accordl^ig  to  the  rates  aforeiaid, 
aitmfi  j^  11^^  ^f  {it|;|^3^  2Lnd  as  z.modus  decintan£  \,  which  fums  were,  and 
had  been  immemorially,  received  and  accepted  of  by  all  foroier 
reAors  for  and  in  refpeA  thereof.  He  alfo  fatd,  that  he  had 
not  in  any  of  the  faid  years  any  potatoes  or  apples,  excepting 
thofe  which  grew  in  his  garden  and  were  ufed  in  his  family,  and 
therefore  could  not  fet  forth  the  quantities  theceof,  no  tithe 
having  ever  been  demanded  for  the  fame  t  and  he  fet  forth  h^ 
other  citheable  mattersy  but  not  the  quantities.  He  admitted^ 
that  the  plaintiff  had  applied  to  him  to  fet  out  the  tithe  hay,  but 
of  no  other  tithes  whatfoever,  fave  by  the  bill  \  and  that  he  tc* 
ftiied  the  fame  for  the  reafonS  and  grounds  afor^faid* 

After  the  coming  in  of  the  ^bove  anfwer,  on  the  twenty-eighth 
oi  February  1 768,  the  defendant  obtained  an  order  for  his 
paying  into  court  two  pounds,  (ix  (hillings,  being  the  amount 
or  value  of  the  tithes  demanded  by  the  bill,  with  the  faxd 
plaintiff's  cofls  to  that  time  \  and  that  in  cafe  the  plaintiff  did 
not  accept  thereof,  he  was  to  proceed  in  the  caufe  on  peril  of 
cods*. 

The  plaintiff  replied  \  the  defendant  rejoined  j  and  witnefics 
were  examined  on  both  fides ;  and  now  upon  hearing  coun- 
fel ;  and  reading  the  proofs  in  the  caufe  } 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  all  the  titheable  matters  and  things  demanded  by  the 
bill,  except  Etijler  offerings  only  ;  and  the  defendants  to  pay 
the  plaintiff  the  values  thereof,  together  with  cofts  of  this  fuit, 
.  except  as  to  Enjler  offerings  5  and  that  the  bill  as  to  Eafter 
offerings  be  difmiffed  with  cofts. 

The  Court  full. 


Micif.    Term,  BERBER    agahljl   ElLIOT. 

9.  Gto.  3. 

DorfetJIArey  14/A  November  1768. 

T!»c  ««or  of  ^HE  plaintiff,  as  rector  of  ^i^w<w^,  in  the  county  of  jEfcf^, 
u4i/b»Mrr,'ir\ Dot^  1  claimed  all  the  rcftorial  and  vicarial  tithes  which  had  arifen 
fif/tire,  nifiit.on  ihereiu  fincc  the  year  1 734. 

tithes  m  kind.  j  i^-j 

The  defendant  The  d^pfendant  faid,  that  in  September  1 765  he  entered  upon 
lays,  chat  he  the  meffuage,  farm, and  demefne  lands,  as  in  the  bill  mentioned  ; 
purchaf€dh.»c--  that  thcy  had  been  before  in  the  occupation  of  the  plaintiff**- 
liT ntjff^<  bro!  brother  5  and  he  fet  forth  and  defcribcd  the  lands,  as  alfo  the 
thrr.whohada  quantiiies,  qualities,  and  values  of  the  titheable  matters  which 
Icafe  of  Che  had  arifen  thereon  !  and  he  infifted,  that  every  inhabitant 
^ti.ei  ihcreof  annually  paid  one  penny  in  lieu  of  the  tithes  of  gardens,  accord- 
^7i^e*ilt!  '"g  ^^  cuftom  from  time  immemorial  ufcd  ;  that  the  plaintiff  or 
quitabjy  entitled  his  leffee  had  received  the  tithes  for  the  underwood  growing  on 

^fkte  i>^nefit  Pf  th   faid  leafei  although  it  had  not  been  alfigHBd  po  him  j 

the 
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jtH^  fiiid  brm  ;  and  that  lie  had  nq  other  titheable  matters  fhaa      Baibm 
.  tlnoTe  in  his  anfwer  fet  forth.  The  anfwer  further  ftated»  that  kf      £^f^ 
indenture  of  leafe,  dated  the  deventh  of  Novtmbir  I734»  the  .    .* 

plaintiff  demifed  to  lits  brother  all  the  tithes  of  his  (aid  farm^ 
erzcept  the  tithes  of  wood,  to  hold  for  their  joint  lives,  at  thirtjr 
pounds  a-year,  fuhjeft  to  the  payment  of  a  quaiter's  tithes  for 
-everf  acre  cftbi  Dtyivns  which  (hould  be  broke  up  or  ibwn  more 
^han  were  ulually  broke  tip  or  fown  1  that  fince  the  granthig  of 
luch  leafe,  he,  the  defendant,  had  pUrchaTed  the  faid  farm,  but 
that  the  faid  leafe  was  not  afligned  to  him  ;  and  he  admitted^ 
that  he  had  not  at  any  time  tendered  anyfuch  fnmof  money  as 
in -the  (aid  leafe  is  tnent  toned  to  the  faid  plaintiff  in  lieu  of  tithes  ; 
•and  that  the  plaintiff  had  applied  to  him  to  fet  out  the  tithes 
JA.  kind,  but  that  he  did  not  fet  them  out,  becaufe  he  was  tfait  1m  !t  om  of 
religioufly  perfuaded  in  his  judgment,  that  it  was  not  lawful  for  *«P«opJ«««l'«d 
him  to  pay  tithes,  feeing  that  the  Lord  Jefus  Chri/f  by  his  coming  ^^  ^^  rJ^ 
in  theflefli  and  the  facrifice  of  himfelt  had  put  an  end  to  tithes  why  lie  did  not 
and  the  levetical  priefthood,  and  when  he  fent  forth  his  difciples  p»y  the  plbiniiff 
to  preach  the  gofpcl  he  faid  unto  them,-  Freely  ^ye  have  received^  f*^  iSfc  •'^il^ 
freely  mn  :  and  he  affirmed^  that  he  had  refufed  to  anfwer  the  ^  tkhw^waj* 
ieveru  tithes  which  in  the  faid  two  years  had  arifen  on  the'flld'DuitHewiisrefi' 
iarmand  lands  fo  occupied  by  him,  or- to  give  the  plaintiff  ^y  ^fly  perfuad. 
fatisfafBon  for  the  fame.    He  further  aflfrmed,  that  he  did  not  ^^^^mhS  h 
fet  up  or  pretend  to  {^  Hip  any  nudut  or  exemption  from  the  ,cpQ.^ttotbs 
payment  of  fuch  tithes  1  and  that  he  had  not  tendered  any  doariMt       of 
OTMhr  or  compofition,  nor  fet  up  any  agreement  for  that  pnrpofe;  chrMiMiiy  \ 
and  he  fet  forth  the  Jeafe  verbatim.    He  alfo  faid,  that  lieing 
one  of  the  people  called  qaakers,  he  had  a  confcientious'  fcropks 
againfl  paying  of  tithe,  or  any  compofition  or  rent  in  lieu  thereof^ 
and  that  for  that  reafon  only  he  had  refufed  to  permit  the  plain- 
.  tiff's  brother  to  execute  an  afGgnment  of  the  faid  leafe,   which 
he  propofed  to  do  at  the  time  he  executed  the  conveyance.    He 
adfo  faid,that  by  the  faid  leafe  it  appeared  that  the  faid  tithes  were 
demifed  not  only  to  the  plaintiff's  brother,  but  to  his  executors, 
&c*and  that  therefore  he  did  not  believe  it^was  intended  between 
them  that   the  faid  leafe  (hould  not   be  affigned  ;   and  be  and  that  as  hs 
admitted,  that  he  did  not  tender   to  the   plaintiff  the.  faid  cannot  payUthta 
annual  fum  of  thirty  pounds  ;  but  he  faid,  that  he  had  a  legal  J^lJJJ^^l 
right  to    the  benefit    of  the .  faid  leafe,  but   that  forafmuch  biig^d '  id   rt- 
as  he  could  not,  for  confcience  (ake,  pay  the  faid  rent  to  the  nonnee  the  Im« 
plaintiff,  he  did  not  fet  up'  the  faid  Ijafe,  but  did  renounce  nebuof  die  laui 
and  difclaim  any  benefit  which  c6uld  accrue  to  him  by  virtue  '*'^' 
thereof,  .  .    . 

The  plaintiff  replied }  the  defendant  r.ejoined ;  but  no  witneUes 
'  were  examined  on   either  fide ;   and  upon  hearing  counfel ; 
and, reading   the  aafwer ^  and  upon  full  confideration  luid 
thereon  ; 

Ma  Thb 


/~       »  *    ^ 
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'tAR>»  TtiK 'Court  ordered  tlie  deputy  retiiemWancer  to  take  all 

H9»li       ^cebutit  of  Vh  the  iltheable  matters  and  things  demanded  dftl^ 

iit'»T.      -d^endadt  by  the  bilU  ahd  report  the  %nc  to  the  court  •,  tihi! 

The  tkhct  de-  tfhat  the  defendant  do  pay  to  the  plaintiff  his  t^xed  cbRs  etihk 

^*^-  Tuir/&c.  y:  ^ 

♦  « 

•       * 

'J  In  (niRTQaiice  of  the  (M  decreet  the  deputy  made  his  rtpott^ 
'^ated  the  twciity-eighth  of  February  1 769  ;  and  iipon  reading 
the  did  decree  and  report,  !rHE  CopRr,  on  the  tw^btiech  t? 
Mfyril.  1 7^9^  ordered  ibhc  faid  report  to  .be  ratified  and  coofirmel^ 
.with  fubfequent'coftsu  and  that  the  defendant  do  fdrtbwich  pay 
to  the  plaintiff,  diie  hundred  land  'forty-nine  pounds,. itin^eeli 
*ibiling$i  and  fevenpence  halfpenny  for  his  tithes,  ted  <hfrty^ 
mie  pouridf,  oh^  (hilling,  and  fourptnce  for  his  cofts  abtad|r 
•laQc^»  ^getber  with  Us  fubfequent  cOfts  When  taxed* 

• 

**"■;  '^*»"«»  TdDDTNtJTON  agaihfi  Young. 

9*  Cio.  s. .  '^ 

JLincolnJhiri^  li^tt  November  1768. 

.The  red^  V  ^HE  bill  ftated,  that  the  plaintiff,  ever  fince  the  Itftli  tk 
TbmrmonUMmtr,  X  JanOttry  1 765,  had  been  lawful  rcflor  of  ThmUan  ieMmt^ 
Z^^'^'al  ^  *^  county  of  Lincahh  »nd  entitled  to  the  grdtt  and  fmsfll 
,'ireai  «nd  fmaU  tfthes  ariiing  therein,  particularly  to  the  tithtis  of  com,  -grain, 
[fithti  or  the  pa-  bay,Hrool,  hmbs,  milli,  calves,  pigs«  turkies,  geefe,  poultry,  eggs, 
fiftinkM,       agiftment  of  unprofitable  cattle,  and  all  dues,  offerings,  ddticit 

oblations,  and  obventions  arifing  therein  }  tlut  tKe  dtfcndimtt 
refpeAively,  during  all  the  laid  tiihe,  had  occupied  knds,  -and 
liad  arifing  thereon  the  feveral  (jpecies  of  tith^  afMlaid, 
wMch  they  ought  to  have  paid  to  the  plaintiff  in  'kfnd,nr 
fbmething  in  Ueu  thereof,  but  ^trhich  tbey  had  refdfed  to  do^ 
<i|i  pretence  thiiu  the  faid  lands  were  exempt  from  the  paymcdt 
of  litbes,  or  thftt  foibe  woJas  was  pHayable  in  lieu  thereof-; 
bolii  which  the  jphunt  iff  denied,  and  prayed,  that  the  ddendants 
might  iMpeAivefy  account  for  tht Jhigte  wJue^iHl  (ucfa  titfaeaUe 
matteri'  aforeiaid^  akd  ^pay  him  what  iholild  appeir  to  -fae^ 
diie. 

The  defendants  adoiitfed,  tliat  (he jpTairititt'  Was '  ri^'6r  <^  tbe 
parifli  i  but  dcniied,  fKft  he  wjs  erititKd  th  tlie  tithes  fn  kind  of 
any  titbcible  matters  arSing  tV*^rein ',  for  *  tUar  acMain  compofiliSn 
liad  been  cbnftantly  {i^|i^  ^ccepled  by  the  re^r  thdre  inttcb 
Ofthe  tithes  in  kind.^i]);gfelit  Wd  ^fVn^lI,  for  \iU  the  lands 
within  the  faid  re^Qi^ ;  and  that  for  time  immemorial  lihdl 
within  forty  years  Iai$4»iift,  the  occupiers  of  the  faid  lands  had 
been  accuftomed  to  pa^  {he  t^or yearly,  kt  Lady  Day^  one  eighth 
in  the  pound  rent,  as  a  compenfation  for  and  in  lieu  of  all  tithes 
Whatfoever  arifihg  lit  6f  yipon  tbe  faid  Itodis  $  that  tlie  re^ 
.lor  the  time  being  had  cbnftantly  accepted  of  the  faid  con^ifiiin 
wr6a^  iatis£iftion  pf  all  fueh  tithes ;  but  that  fince  that  time 
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It  fad  been  changed  to  two  (hillings  in  the  pound  by  (pn^e  cpn*   ToDoircToii 
trmnce  of  a  former  reftor  ;   that  the   plaintiff  had  received       ^g^fi 
the  fame  until  the  thirteenth  of  Febri{qry  1765  ;  and  therefore       »<>«*^*» 
they  in n (led)  that  fuch  yearly  payment  ought  to  be  accepted  of 
as  a  full  difchar^e  from  the  payment  of  all  manner  of  tithes-what- 
ever arifing  on  the  lands  and  tenements  by  them  h^ld  and  en- 
joyed in  the  parifh. 

The  plaintifE  replied  ;  the  defendants  rejoined  ;  but  no  wit«. 
nefies  were  examined  on  either  lide  i  and  upon  bearing  coiuiXqI 
for.  the  plaintifft  no  couniel  appearing  for  the  defjcndants  $ 
and  upon  reading  an  order,  dated  the  twen^y-fecond  pf  7»nr 
lail,  whereby  they  undertook  to  appear  ^tf/Af;  aiid  the  biUand 
aniwer  \ 

Tif  F  Court  ordered  the  feveral  defendants  to  account  for 
a}l  and  (ingular  the  feveral  titheable  matters  and  things  den)anded 
by  the  faid  bill,  unlefs  caufe  were  (hewn  to  the  contrary  ;  and 
on  the  twenty  fixth  of  January  1 769,  upon  reading  the  faid 
decree,,  and  no  counfel  appearing  for  the  defendants,  the  faid 
4ccreta.l  orde^  w:as  made  ab^lute. 

The  Court  full#' 


Sawrey  againjl  Collins,  Mich.  Tmk, 

Suffardftwre  and  Warwckflnn^  24tbN0vemifr  1768. 

^T^UH  biH  ftated,  that  before  the  aft  of  parliament  after-men*  The  fain  fbted^ 
-*•    tioned  there  was  founded  in  the  pariih  church  of  Tam^uortlk^  |*y    '^^*?" 
ip  thf^  cpunty  of  Stafford^  A  COLLEGIATE  CHURCH,  confiftingof  ^  thTcSfSw!. 
pne  dean,  five  prebends,  and  one  lay  vicar  choral ;  that  the  faid  chmtbol  rmm* 
dean  and  prebendaries  were  parfon  of  the  whole  .parifh   of  <Mr'^wcf»^* 
Ttmu^b  i  that  by  an  aft  of  parliament  made  in  the  firft  year  ^rli!!!..^'^ 
oiEd»tt*ard  the.  Sixths  all  colleges,  with  their  lands  and  pofieffionSy  ^  o^T^Uo  P 
iirere  veiled,  in  thi:  crown,  and  the  faid  king  thereby  em*  ({  ^^ 
poifered  to  iilue  a  commiflion  to  enquire  into  their  pofie£Elons,  ^|^  ^  ^^  ^^^ 
to   make   vicars,    and    to    endow  vicarages  in  every  parifl)i  i^  ,  ^^^  ^ 
f  h.urch,which  were  to  continue  for  ever }  that  by  the  faid  ftatute  c   14*  tKt  ibid 
the  college  of  Tanrwortb,  and  the  right  of  patronage  of  the  faid  chawhrnat  veft# 
church,  became  vefted  in  the  crown  ;  that  the  commiffionerSy  •^'"•'*«<'^"^l 
named  in  the  commiflion  iflued  in  purfuance  of  the  faid  aft,  ^^  «p«rpetMl 
apppinted  a  falary  of  twenty  pounds  a  year  to  the  vicar  of  ^te5!«rfaQL 
Xamwortbf  and  another  of  fixteeu  pounds  a*year  to  two  priefts  «  ytar'aOo^td 
to  afiift  the  vicar  or  curate  of  Tamtuorti,  to  be  paid  out  of  the  ^  (He  vicar,  to- 
poflcflions  of  the  faid  college  ;  and  that  a  manfion->houfe  arid  8***^  ^11^2* 
garden  in  Tawwortb,  part  oi  fuch  poffeflions,  were  affigned  for  ][J[^J|*  j|  y^^ 
the  habitation  and  as  part  of  the  endowment  of  fuch  vicar  $  to  mochapiaint 
that  the  faid  college,  deanery,  and  right  of  patronage,  and  the  toaffiilhimi 
pqj&fiions  of  the  laid  college,  except  the  faid  houfe  and  garden 
fo  aSgned  for  the  habitation  of  the  vicar  of  the  f^d  oiurch 
\.  ^  '         N3  •  *       '1$    '        «       . 
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Sawixt       as  aforcfaid,  dcfccnded  to  ^einElizabeth  in  fight  of  bcr  croi 

Colf^s,      ^***^  ^^  Elizabeth,  by  letters  patent  dated  the  twcnty-fcvcntlx 

of  OBober^  in  the  twenty-third  year  of  her  reign,  granted  the 

that  %M  Ell'  fjimc^  vi^h  all  the  tithes  in  Tamworth  great  and  fmall,  except  as 

th^'&idSk«*I  ^^^^^^  excepted,  to  E.  Downing  and  P.  AJbeton^znA  their  hcir» 

right  of  patron^  ^^^  affigns  for  ever,  under  the  rcfervation,  amongft  other  things^ 

ase,Mdtitbetiio  of  the  fum  of  twenty  pounds  payable  thereout  yearly  to  the  vicar 

J>9tomiti  5  of  Tamwarth,  and  of  fixteen  pounds  payable  thereout  yearly  to 

ouuiw  La's!!  ^^^  curates  there  5  that  by  indenture,  dated  the  twenty-firft  of 

,j^  J  '  February^  in  the  twenty-fifth  year  of  the  faid  queen,  they  gramtcd 

that     Dowmn£  the  faid    premifes,  except  as  aforefaid,  to   John  A&rliy  and 

conveyed     the  Ji,  Grafit  in  fee  J  that  they,  by  indenture  cfated  the  tenth  of 

thir^^^wv'         y  following,  granted  the  fame  to  Thwnas  Reping^nm  fee,. 

Vantedtbe  fanie  whereby  he  became  feifed  in  fee  iimple  of  the  faid  college, 

to  HtmM  Mi    prebends,    deanery,    advowlbn,    and    right  ^  of    patronage  \ 

fi»t^  5  that  Thcmas  Repington^  by  indenture  of  fcttlemcnt,  dated  the 

tlT'ediTto  rJhi  ^^^°°^    ^^    Novembir,   in    the  firft  year  of    James  tie  Ftrfi^ 

jSLrrLir,  wi.o*  covenanted    to  ftand  and   be  feifed  thereof    to  the   ufe    of 

on  ihc  refigna.  John  Repington  his  fon  and  Margaret  his  wife,  and  their  heirs 

tion  of  the  vicar,  male,  in  fpecial  tail,  remainder  to  Humphrey  his   fecond  fon 

^idS!T^^^^^    in   tail    male,    with   divers   remainders  over;    that    the   faid 

'  J°^^^  R^pingiony  by  deed  dated  the  twenty-eighth  of  Atigufi^ 

m  the  feventh  year  of  James  the  Firfl.  nominated  &.  Hodgkinfon 

:       .  to  be  vicar  of  Tamwcrihy  on   the  refignation  of  Roger  Moide, 

who  had  been  appointed  by  ^een  Elizabeth  in  the  twentieth 

year  of  her  reign  ;  that  the  faid  John  Repington  dying  in  1625, 

HcdgkM^    re.  Sir  John  Repit7gton  his  fon  and  heir,  on  the  ccflion  of  the  faid 

agnf,   and  Rm-  Samuel. Hodgkinfon.  by  indenture  dated  the  twelfth  of  November 

u^ikx^Biaie^      1 6^9,  nominated  37jow/jj  J?/ji&/  to  the  faid  vicarage  j  that  by 

X«i^/«;tppoioc-  indenture,  dated  the  feventeenth  of  December  i66j,  Seabrigbt 

f^  5  Repington,  fon  and  heir  of  the  faid  Sir  John  Repington,  who  was 

Miiu  4p|>oint*  ^jj^jj  dead,  nominated  Samuel  Langley  to  the  faid  vicarage,  and 

' '  ^      on  jiis  death,  by  indenture  dated  the  nineteenth  of  June  1694, 

nominated  Samuel  Collins  to  the  faid  vicarage,  who  dying  in 

^  1710,    Edward  Repington,   eldeft   fon  and   heir   of  the   faid 

Jfntfohus    .  ap-  Seabright  Repington,  who  was  then  dead,  by  indenture  dated  the 

pointed  J  eighth  of  y^wttflry  1710,  nominated  G^^r^^  ^/;/r^^  to  the  faid 

'  vicarage,  who  during  his  life  received  the  faid  iilary  of  twenty 

.  pounds  a- year  referved   and  payable  to  the    faid  vicar,  and 

alfo  the  faid  falary  of  fixteen  pounds  referved  and  payable  yearly 

to  the  faid  two  prieAs  or  curates  under  the  denomination  of 

*«  the  falary  of  the  curate  oi  Tamworih^  with  all  other  ftipends 

and  benefaAions  given  from  time  to  time  to  the  minifters  and 

curates  of  the  faid  church  ;  that  he,  in  right  of  the  faid  vicarage, 

^'  '  alfo  occupied  the  faid  mantion-hpufe«garJen,and  appurtenances, 

.,     .    ^      till  l^is  clcat'h,  asali  bis  predeceflbrs  h^d  regularly  done  from 

the.coUege,  9tc.  the  ti(peof  the.  faid  ^ndo\vment  ^  xhzt  xhzfzxd  Edward  Repistgtm^ 

cornea  into  ihe  hy  another  indenture  dated  the  twenty-ninth  q{  December  1724, 

j?S?if  ^  Aomiriated  Ribert  Wiljon  to  the  faid  vicarage,  'theri  void  by  the 

ap^ointa       |h«  uCath 

I  Untiff« 
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d.eath  of  the  faid  George  Antrobus ;  'that  the  faid  Wtlfin  conftantly  ^     Sawi»t 
rccfivcd  the  faid  falaries  and  bene£iiftions  ;  that  Edward  Reping*         ^i*^^ 
/i?f»,  nephew  and  heir  of  the  faid  Ednoardy  being  entitled,  under  •    ^*'*'***' 
divers  family  fettlementSi  to  the  right  of  patronage  of  the  faid  vi- 
carage, hj  an  iniVrument  under  his  hand  and  feal,  dated  the  iirft 
€>F  November  I758,addreflred  to  the  then  B^bop  of  Litchfield  and 
Coventry^  reciting,  that  the  parifli  church  of  Tamworth^  with  the 
]>erpctual  curacy,  was  then  void  by  the  faid  Robert   WilfoWs 
death,  did  certify,  that  he  had  nominated  th£  plaintiff  to  the 
laid  perpetual  curacy,  and  prayed  the  faid  bi(bop  to  grant  him 
Iws  licence  to  o'flSciate  in  the  faid  church.    The  bill  then  ftated,  'The    gtia  diint 
that  the  defendants  the  guardians  and  governors  of  Tamwortb  ^J      Tumwnb 
School  having,  on  the  faid  Robert  JVilfon's  death,  pretended  a  right  '^  lo^Ztu 
to  nominate  to  the  faid  vicarage,  the  faid  Edward  Repington  nace  to  the  faid 
entered  a  caveat  with  ihc  bifhop  againft  granting  a  licence  vicarage. 
to  any  one  nominated  by  them  ;  that  the  faid  Edward  Repington 
died  in  1759,  leaving  Charles  Repingtofty  his  brother  and  heir  at 
law,  he  having  firft  made  his  will,  and  appointed  the  faid  Charles 
^i^A^on  executor  thereof,  who  proved  theiame;  that  the  faid   Charles RefingtM 
Charles  Repington  executed  an  indenture,  dated  the  fifth  of  Afay  8™"^  tbevicar- 
1 75>,  whereby,  recitingthat  the  faid  vicarage,  with  the  perpetual  "i^  ^  ***  P***"* 
curacy,  was  void  by  the  faid  Robert  Wilfon^s  death,  he  did  grant      * 
the  fame  to  the  plaintiff,  and  nominated  him  to  be  vicar  and 
curate  thereof  \  that  he  at  the  fame  time  executed  another  deed 
of  the  fame  date, reciting  fuch  vacancy  in  the  life-time  of  the  faid 
Edward  Repington^  and  that  he,  the  faid  Edward^  had  appointed  the 
faid  Charles  executor  of  his  will,  who  had  proved  it;  that  it  then 
belonged  to  him  the  faid  Charles  Repington  to  prefent  a  proper 
clerk  in  the  room  of  the  faid  Wilfon^  by  which  other  deed  he  gave 
and  granted  the  faid  pariih  church  and  curacy  to  the  plaintiff  ; 
that  on  the  fame  fifth  ol  May  1759,  the  faid  Charles  Repington  and  giveiootioe 
being  informed  by  the  defendant  Collins  th^t  he  claimed  to  be  thereof  to  Ca/. 
incumbent   on    the   nomination    of  the  faid   governors    and  '»*'»  ^^  had 
guardians,  gave  notice  to  them  and  to  the  faid  Collins  that  he  had  Jy*S»gu^!S^ 
nominated  the  plaintifi^,  and  required  the  faid  Collins  to  deliver  of  ^amwonb 
up  pofleffion  to  him,  which  being  refufed,  he  the  faid  Charles  School, 
Repington,  in  Eafier  Term  1759,  fued  out  "a  quare  tmpedit  Igamft  cbarleslUphgtoB 
the  faid  guardians  and  governors  and  the  faid  5.  Collins^  and  fan  a  m^I*. 
three  feveral  iflues  were  tried  at  Stafford  affizes,  in  Augiifl  176I1  /«^,and  obtaint 
and  a  verdiA  on  all  found  for  the  plaintifiT;  that  aft;erwards  *  verdid, 
the  faid  plaintiff,  with  the  confent  of  his  faid  patron,  entered 
into  pofiTeffion  of  the  faid  church,  and  preached  therein.on  the 
twenty-fifth  day  ai  October  1761,  and  by  himfelf  and  his  curates 
duly  licenfed  by  the  bifhop  had  from  that  time  hitherto  performed 
divine  fervice  in  the  faid  churek  and  in  fVilnecote  Chapel  in  the  faid 
parifli  according  to  the  rubric  and  canons^  for  .part  of  wbicb 
fervice  the  plaintiff  had  paid  his. curates  &om  time  to  time 
Ht  the  rate  of  forty  pounds  a  year  from  his  faid  «ntry*  on  the  fiud 
•     •'-  -•"  N  ^  ...  .church 
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Sawpct  dwrek  until  the  Mkhnlmat  176};  that  the  defeaibat  CoUm 
^v^  beiog  in.poflciSpa  of  the  vicarage  houfet  and  refuiiDg  to  deliver 
C«i.LiMt.  ^p ^^^  fame,  the  plaiatiflFi  in  JUiciat/mar  Term  i,7i$i>  commenced 
f'^^*"p»»»»  «•  a»  aA;on  of  ejefiment  againft  him  on  hi«  own  den^ife  to  recover 
O/Z/Mcoi^por  pt-'^cffion  of  the.faid  ho^fei  and  that  the  fame  w.a  tried  at  H^^* 
fcOi  n  of  the  wi^i^  aflix^  when  a  verdiA  waafottod  for  the  defendant  CoUhft 
vicjrasr  houfc  $  wJio  now.  preteods  that  the  (aid  church  11^  lapfeci  to  the  bilbop  ; 
^l  2  7^fc j'  ^^^^  ^^  obviate  any  pretence  of  lapfei  the  faid  CinfrUr  Repingtm 
^     "^      '  had|  fince.  the.  faid  trial,  executed  feveral  deeds,  whereby  he 

nominated  the  plaintiff  to  the  fajd  otiiacy  as  a  perpetuaj  coracj. ; 
^idkereupon  the  plaintiff  had.  attended  the  biQiop  and  prayed  hisi^ 
licence  as  fuch.    The.  plaintiff  then  infifted  on  the  gram  in 
.prior  letters  patent  of  the  twenty- third  year  of  ^teft  £J$zaia/i 
to  the  defef)dant*s  grant  of  the  thirtieth  year  o£  the  faid  queen^ 
which  they  iet  up  thctr^l aim  upon  ;  and  that  after  fuch  grant 
fo  mauc,  no  rikht  ot  patronage  remained  in  the  crow^  fo  as  to 
enable  tlie  faicT queen  to, make  fuch  pretended  fubfequent  grani;. 
The  bill  aUb  charged,  that  tbiey  had  neyer  received  iuich  fiipends 
and  that  no  prcacaer  or  curate  non)ina|ed  by  them  ever  enjoyed^ 
the  iaidhoufe  anu  garden  i  and  thar,  on  the  contrary,  the  perions 
nominated  by  the  RepingUnhmlybail  been  fuch  vicars,preacherB» 
and  curate,  and.  had  received,  the  faid  (^ipends,  and  eDJoyed; 
the.  faid  houfc  and  garden  i  wd  tha^  thpje  under,  ii^^om  the. 
ReptngUfis  claimed  were  real  purchafors  of  the  fajd  premifiS) 
from  the  crown  for  a  valuable  con fiderat ion  ;  and  that  their  grants 
and  title  was  prior  to  the  pretended  title  of  the  defendants,  whole  . 
gcant  was  merely  voluntary,without  any  confideratiQn.paid  fqr  the 
nn^e.     It  alfo  charged,  that  no  augfnents^tipo  of  the  iaid  vicarage 
had  been  made,  nor  any  con  fen  t  of  the  faid  Edwifrd  Rtfingti^f 
or  other  true  patron  given  thereto  ;  and  th^t  the  value  o^ 
the  preacherihip  and  curacy  amoutited   to  thirty-fix^  poundi^ 
fer  ant^unt  \  that  the  fame  were  not  capable  of  one  joint  augmen* 
^ion  \  and  that  no  augmentation  of  the  curacy  of  ualeen 
pounds  a^year,  with  or  without  thr  paeon's  eonfei<t,  could  aitec 
the  nature  of  the  faid  donative  vicarage,  or  fubje£t  it  to  epilcopal 
jurifJidiion,  or  in  ai^y  m^nqr  a&d  the  laid  Charlff9,t^m0ofii 
claim  to.  the  right  of  the  patronage  of  the  faid  vicarage  zs^  curai;|; 
The  plaintiff  alio  diarged,  that,  the  na^e  Qf  vicax;  or  cufaf,^  hafl 
been  promifcuouOy  uicd  from  the  tixpe  of  the  dii}bh|tlQn  oftliq 
college^  that  the  defrndan^  CMxni  h^d  refufpd  to.qom^to  aa 
account  with  the  plaintiff*  touching  the  moi)iea.  fo  received 
by  him,  or  to  deliver  up  pofie^npf  the  faid  houli^  ai)d  garden} 
that  the  deiendant  Cbarks  S^ngUfi  reiufed  to  joifi  with,  tb^ 
phintift  in  eiiabliihiBg  his  faid.rj^bt  o(  p^rpnage^.  ^^4i  that  thiQ 
biihop  had  refiiied.  toTicence  the  laid  plaiotift»  %^  biU  thpre£9ti9 
^ayad,  that  the.dcf^ndant  6W/r/i/  might  be  d^cr/(()d  t9  t^me-to 
an  account  with,  the  plaintiff  for  all  the  mot)i|tt.i^ei^e4  by  hio^ 
l|ftaforefaid|  and  foiL  thejents^andiff  Q^tliO^ctfaefaitf  W^^^fiiai}^ 
«nd  other  bcnefaAibns  whicli  had  been  pai4  to  or  received  by 

hiO} 
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lym,  ftfttlto  p^y  mhsLt  OxoM  airpeax:  doe  on  C^^h.  afcount;      SA!Wft,tx 

thai  fae  inigkt  deliver  ap  tlie  pofleffioii  of  the  faid  vicarage.     ^  ^^^ 

Eoulcand  lands;  tbs^t  the  pbintiff  might  be  quieted  in  the 

podeffipn  thereof;  that  the  parifh  regilienand  other  papers. 

bf  the  cuftpdy  of  the  faid  Collins  might  be  by.  him  delivered; 

i&p  to  thc^laid  plaintiff;  thaf  the  right  of  patronage  and  nomi* 

nation  to  thie  faid  vitarageand  curacy   in  cafe  the  laid  gua/dians 

and  governors  Ciall  pretend  title  thereto)  may  be  tried  ia  proper 

iffoes  to  be  direfted  by  the  court ;  that  on  fuch  trial  thcdcfcnd- 

s^  Charles  Repwgton  might  be  decreed  to  produce  the  (aid  let-. 

tecs  patentj  and  all  other  deeds  and  papers  v^hich  manifeit 

hif  right  to  fuch  patronage*  and  to  fupport  the  plaintiff's  nomi<» 

nsitton  to  the  faid  vicarage  and  curacy ;  that  in  the  mean  time 

fuitil  fuch  trial  could  be  had,  a  receiver  might  be  appointed  bj;. 

the    Court  to    receive  the  faid    feveral  itipends,  rents,  and, 

other  profits  p£  the  faid  church  for  the  bene^^  of  the  part]( 

vho  fball  appear  legally  entitled  thereto ;  that  the  faid  bi«, 

^op,  if  the  lame  be  neceilary,  be  decreed  to  grant  his  licence. 

to  the  plaintiff,  or  to  admit  him  to  preach  and  perform  divine 

fervipe  in  the  faid  church  ;  thai;  if  he  had  alreacly  Ucenfed  tha 

defendant  Collhs^  he  might  be  decreed  to  recal  the  fame';  andl 

diat  he  might  be  reftrained  froin  licenfing  or  admitting  any;. 

other  perfon  except  the  plsdntiff* 


defendant  Collifts  demurred  to  (uch  parts  of  the  biU 
afr  prayed  an  account  from  him  of  the  ftipcnds  s^nd  rents  and 
other  profits  received  by  himt  or  that  prayed  him  to  deliver  up  <» 
poflleffion  to  the  plaintiff,'  and  that  the  plaintiff  ihould  be  quieted 
in  fuch  poffefiion ;  or  that  prayed  iffues  to  try  the  right  oJF 
patronage ;  for  that  the  plaiatififs  right,  if  any  he  had,  was  triable 
only  at  law.  But  the  (aid  demurrer  was^  on  the  arguing 
thereof^  over -ruled  by  the  Court* 

The  defendant  Colli$is^  by  his  anfvirer,  admitted,  that  the  Tbe  deicodim^ 
el^moch  of  Tamvjcrib  was  formerly  a  college  founded  by  King  Ol*m  iays, 
J^4tlV^y  con^fting  of  a  dean,  five  prebends,  and  one  lay  vicar 
clun^  ;  tbaf  the  dean  and  prebendaries  were  jointly  parfoa 
iff  the  pa;i(h,  and  as  fuch  entitled  to  a  certain  old  houfe  now; 
40WII9  and  to  all  the  tithes  of  the  pariih ;  that  at  the  time 
1^  the  diffolution  of  the  faid  college,  there  wa$  a  manfion-houie 
and  g^den  for  the  prieifts  and  their  fucceffors.  to  reGde  in  ;  t^ut 
be  denied,  that  there  was  any  vicarage  there,  as  pretended  by 
the  ball ;  or  that  there  ever  was  any  vicar  properly  fo  called^ 
bafving  cure  of  fouls,  ^ith  etulowment  of  any  of  the  pofiefiions 
of  the  faid  college  either  before  or  fince  its  diffolution.     He  that  isitovicar. 
^dmittcd  the  ^St  of  parliament  of  the  firft  year  of  £^«t;ar// /ibe- age  prcexiikd^ 
Ssfiti  ;  butfubmitted,  th;^t  neither  under  that  ^A  or  other  wife,  ^  >  ^^'  ^ 
apy  tight  to  thjc  advowfon  of  a  vicarage  properly  fo  called,  l\(^^^^^ 
-.i.u  ^A --.-.  gjjj  ^^^  q£  {q^Is^  ^jyja^  tQ  ^^  crown,  a3  no  jn  tiic uowT 

fuch 
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Sawrzt       fuch  vicarage  exifled  before.    He  alio  admirtecl»  that  fuch  com* 

'^^j^ainfl         miflibn  iHucd  purfuant  to  the  laid  aft,  and  that  fuch  certificate 

0LLiv9»      ^^g  made  thereon  as  is  defcribed  in  the  bill  ;  but  denied  that, 

to  his  knowledge,  any  falary  was  thereby  appointed  for  a  vicar 

tiiat  the  collese  oJF  the  faid  church  or  fuch  officer.    He  faid,  that  he  believed 

neverhadar.ght  that'no  nomination  of  a  preacher  or  curates  was  ever  any  part 

to    appoini    a  ^jp  f^^i^  college,  but  that  it  took  its  rife  from  the  commiffioners 

prcacixr  j  aflignment  belonging  to  the  crown,  ^ut  of  whofe  eftates  their 

flipends  were  to  be  paid  ;  and  that  the  commifiioners  had  no 

power  to  appoint  who  ihould  nominate  to  the  faid  places,  or  to 

that  there  was  take  fuch  appointment  out  of  the  hands  of  the  crown.    He 

no      vicarage-  farther  faid,  that  he  believed  that  the  'houfe  in  the  bill  mcn- 

*>o«*p »  tioned  was  never,  till  lately,  called  the  Vicarage  Houfe  ;  that  it 

was  no  part  of  the  ancient  college,  but  was  for  the  ufc  of  the 
vicar  choral  or  ftipendiary  priefts  ;  and  that  it  paid  a  modus 
thatthefo^ntby  in  licu  of  tithes.  He  admitted  the  letters  patent  of  the  twcnty- 
^uetn  U^h4^  ^Yive^  year  of  ^teen  Elizabeth  to  l>owmng  and  AJbettm  ;  but 
J^^ncTri'hr  of  infifte^>  ^^^^  ^^-^^  ^^i^  letters  patent  did  not  pafs  more  than  the 
Itatfx)iiage  ;        deanery    and   prebends    and  the  pofleilions  of  the   college  ; 

and  that  no  right  of  patronage  or  advowfon  of  a  vicarage  pafled 
thereby,  becaufe  there  was  never  any  fuch  ;  nor  did  the  faid 
houfe  pafs  thereby,  as  not  being  part  of  the  faid  ancient  college, 
that  nothing  He  admitted,  that  under  the  faid  deeds  in  the  bill  mentioned  the 
paifcd  to  R9  Jlepington  family  were  entitled  to  the  deanery  of  Tamvuorti  ; 
/j^/wboiwhat  ^y^  ^^  infifted,  that  nothipg  pafled  by.  fuch  deeds  but  what 
belonged  to  the  ^^^^^^^^^  ^^^^^  f^jj  diflblved  college.     He  alfo  admitted,  that. 

Roger  Mdde  was  made  preacher  of  the  faid  church  by  ^ueen 
Elizabeth  \  but  faid,  that  he  had  never  coniidered  himfelf  as  vi- 
car, but  always  as  a  preacher  ;  that  John  Read  fucceeded  him, 
and  fo  continued   till  the  ytM  1630  ;  and  that  John  Oldacres 
fucceeded  Richard  Walker  as  curate,  who  continued  till  1624  ^^. 
that  the ap'-oirt-  ^^^5>  a"d  received  the  falary  of  fixteen  pounds  a-year.    He 
mcnt  of  fyiiiktr  faid,  that  he  did  not  know  by  whom  they  were  appointed,  but 
wrd  hii  prcde-  believed  that  they  were  not  appointed  by  any  perfons  claiming 
<rflbr5  was  con-  under   the   faid    grant    to  Downing   and  Ajbetm  ;  that    their 
ant*  va\am'  ^ppointment  was  coniiftent  with  the  grant  mtide  to  the  cbrpora- 
vnrth  School ;      tiou  of  Tamworth  ;  and  that  Thomas  Blake  fucceeded  the  faid 

Read  as  preacher,  but  not  by  any  appointment  of  the  Repington 
that  the appoinN  family.  He  faid,  that  he  believed  that  Seabright  Rtptttgtoft' 
ntvot  of  Langfry  appointed  Samuel  Langley  vicar  of  Tamworth  in  the  year  1663  ; 
was  collulivc ;    ^^^  ^y^^^  f^^,^  appointment  was  collulive,  becaufe  the  faid  Langley 

bad  been  in  pofleffion  of  the  faid  church  as  preacher  or  curate 
tinder  the  appointment  of  the  corporation  from  November  1657  ; 
thMt  iho  plain-  and  he  Oated  the  other  appointment  under  the  Repington  Bmitf 
tiff's  appomt.  to  the  plaintiff,  as  in  the  bill  \  but  being  collufive,  he  hoped  that 
uc'nt  was  ooUa.  ^y^^  right  of  the  corporation  would  not  be  prejudiced  thereby.' 
*  .^  The  anfwer.furthcr  ftated,  that  the  faid  church  was  augmented 
aaglft^t^  the  ^T  ^^^  bouuty  of-'^een  jlnne^   with  the  confent  of  thefsdd 

church  and  thereby  changed  it  fVvMn  a  doHotive  vicarage  into  a  ^r£ttMai  €uracj  i 

guardians 
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guardians  and  governors  as  he  believed  ;  and  he  apprehended       SAicirxr 
that  Edward  Repington  confidered  it  as  legalty  augmented  ;  and        ^ain/t 
that  the  pretended  right  of  his  family  therein  ^as  thereby  con-      ^oLtmi, 
verted  from  a  donative  vicarage  to  a  perpetual  curacy^  and  fubjcft 
to  the  ordinary.     He  admitted  the  quare  impedit^  and  alfo  the 
ejeAment,  and  all  the  proceedings  thereon^  as  mentioned  in  his 
aofwer.     The  defendant  then  ftatcd  the  letters  patent  of  ^neen  t^^thertntof 
EtiziAetb^  dated  the  eleventh  of  OBober,  in  the  thirtieth  year  of  ^  rl2^!b 
her  reign  ;  and  averred,  that  Charles  the  Second^  by  his  letters  Stbooi  was  con- 
patent  the  fevcnteenth  of  February y  in  the  fixteenth  year  of  his  firnficd,  and  that 
reign,  had   confirmed  the  faid  former  grant  refpefting  the  ap-  ^  Dowtrng  was 
pointment  of  fuch  minifters  or  oifiates  and  the  faid  houfe  4hd  "***  * 
garden  ;  aiid  infixed  on  the  aft  of  the  forty-third'year  of  ^een 
EVrzaheth^  by   which  all  grants  made  by  the  crown  fince  the 
eighth  of  Fehruaryy  in  the  twenty-fifth  year  of  her  reign,  fhould 
be  good  and  available  in  law ;  by  which  aft  the  letters  patent  of 
the  thirtieth  year  of  the  faid  queen,  under  which  the  corporation 
claimed,  were  confirmed,  and-  thofe  under  which  the  plaintiff 
claimed  were  not  confirmed.    He  alfo  faid,  that  there  never  Was 
a  vicar  in  the  faid  church  with  cure  of  fouls  ;  and  that  therefore 
no  patronage  of  fuch  could  exlft.     He  admitted,  that  he  had  that  Iw  had  re- 
regularly  received  the  faid  ftipends  of  twenty  pounds  and  fixteen  oehred  the  faia- 
pounds  yearly  until  OBober  1764  }  but  faid,  that  the  fame  being  "••^  *^'-  »"^ 
fubjcft  to   taxes  and  fees,  he  had  never  received  more  than  jSifc^i^el-** 
twenty-Gx  pounds,  ten  (hillings,  and  eight  pence  a-year  for  fuch  * 

ftipends.     He  alfo  faid,  that  the  guardians  and  governors,  by  an  that    Tamwmh 
inftrument  under  their  common  feal,  dated  the  fifth  of  January  Selml    granted 
1759,  granted  the  faid  church  to  him  as  to  a  perpetual  curacy  \  ****  church  to 
and  that  thereupon  he  was  liccnfed  by  the  bifliop,  and  had  en-  "'"^Ll'T  ^'*^ 
tcred  on  the  faid  church  on  the  eighth  of  ^nV  following,  and  ijfi^'^^ 
did  the  duty  till  OBober- i']6ij  when  he  was  forcibly  difpoflefled,  ^1^^  ^c  was  dif. 
during  all  which  time  he  paid  forty  pounds  a  year  to  a  curate  poflVfled  fordl 
for  alHding   him   in  his  duty.    He  then   ftated  the  feveral  biy  in  2761 5 
benefaftions  which  had  been  given   to  the  faid  church,  and 
what  monies  he  had  received  on  account  thereof  \  and  hoped 
the  court  would  liot  entertain  the  faid  bill,  beicaufe  the  feveral 
matters  therein  were  triable  at  law.    He  infixed,  that  it  was  jj^    j|^    j^l 
necefiary  for  the  plaintiff,  before  he  was  entitled  to  tlie  relief  ooght  not  to  be 
prayed   by  the  bill,    to   have   eflabllOied    his  right  at    law,  retained     untU 
in  which  point  he  had  failed  \  and  alfo  infifted,  that  the  church  ^^Pj^J^^^*^ 
was  full ;  and  on  the  length  of  time  lapfcd  |  and  that  it  was  a  Jjj^taiLw, 
matter  merely  triable  at  law  \  and  claimed  the  benefit  thereof 
in  as   ample  manner    as  if  he  had  infifted  thereon  by  plea 
or  demurrer.'    He  alfo  infifted,  that  upon  the  conftruftion  of 
the  faid  feveral  grants  of  the  crown  under  which  the  Repington 
family  and  the  faid  corporation  claimed  the*  right  of  nominatibn^ 
the  undoubted  right  thereof  belonged  to  the  corporation,  and 
the  rather  as  th^re  had  been -no  enjoyment  inconfiftcnt  with 
fuch  right :  be  therefore  hoped,  that  his  right  under  their 

nomination 
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^^^f.*^-      njomiiution  fhqaii  be  cjfta^ibf  d  ta  him,  and  that,  he  /hooUt 
^^^'"^^       rfceivc  the  confeq^  ntial  beneiits  ariflng  therefiromy  withoot 


.i 


a&y  fjature  intorrupdon  £rQO)  the  piainti£ 


a     r.flr:ti^rifr      Thfi  gpTivdhp^.  2»d  govcmors,  &c  by  their  plea  to  part  of  the 
SdM  plead  in  bill^  (lat<:J  thie  f4^^nf.  ir^di^  brought  by  Charts  RApmgtoa  agaip^ 
hf^i   iHit  the  them  and  the  dcfeo<lanc  S.  CoUtn/j  their  clerH*  apd  the  proceed*. 
j^  IS  o«fiy-  jjj^g^  j^^  tliereupoa,  ami  tbe^fajd  verdict  for  the  plaint iflf  therein  j,^ 

but  faid»  that  th.ey  b^ing  advifcd  that  fu^i  verdiA  could  tio(  b^; 

fupportod  by  law,  for  wajit  of  s^  &/Scient  title  in  the  fiiid  CbarUs- 

Rjfpingt^nf  applied'  to  the  court,  and  obtained  a  ftay  of  judgment. 

thereof.    They  aUb  ftated  iht*J4&tmH$  broagjit  by  the  plaintift. 

toi^coTer  the  po^flion  of  the  faid  houfe  and  garden,  and 

the  proceedings,  bad;  thereon,  and  the  verd)£t  obtained  l^  thc^ 

dcf^n^^K^  Cgllins^  upon  which  fina)  judgment  had  fii^ce  becR 

eptered  vp.  afidi  oomr  remamed  in.  force  %  and  fajd,  chat  th^. 

^er,9«  advUed,  tha.c  the  plaintiff's  right,  if  he  had  any,  waS;; 

mer.dy^  trial^le  at  la^r,  and  ought  npt  now,  after  this  length  o£ 

tiqiCf  ta  be  re- e3i;3inined  in  this.coyrt^  all  which  roauers.  the 

df:fendaf)fs.  pleaded;  ia  bar  to  fuch  part  of  tji^  faid  bill  as  before* 

ziu;ntipped  \  ai9d  for  apfwer  t.o  th^  refiduc  of  the  f^d  bill,  they, 

a^j»i^f?d  that  the  plaintiff,  after  obtaining  the  faid  verdiA,  had 

emeced  on  the  iq^un^beccy  of  the  chfjrcb,  and  contiqped  therein  \ 

buf  denied,  thai  hie  did  the  fame  with  theii;  confent  or  s^pproba* 

4on«    But  by  an  order  mad<^  in  this  ca^fe,  the  faid.  plea  w^ 

QD.the  arguifig  thereof»  over-ruled  by  the  (;ourt* 

.        ♦ 

The   VifM^  <      The^  deAm}ant  the  Bj/bfip.  of  I^iuhfitld  and  Cnfentfjf  by  Mt 

^^'^eJI^  an&HCTA  adiniM«d»  that  £dt$:ard  Repington  caufed  lo  be  delivered 

jJ^TTw    pifc.  ^^  ^^^  ao.inftnwiew,. dated  the  firftof  J3^r/wf^  1758,  whereby 

tf^iucd  to  him  he  noniiaated  tJb^.  plaintiff  tQ.  the  pppet^ual  curacy  of  Ttfffifiw/i^, 

ti)c.  poa  »  aijon  thcQ  vQj4  by  the  death  of  Rohrt,  U^HJiti,  clerk^  and  prayed  hia 

«l  t^  ^lajntif  licence  tQ  preach  i^:perforin  divine  oftce^  in  the  pariib  churda 

Sr?u?acr^  of  Tamiui9r/ki    that  00,  the  nineteenth  of  ilfny    1759,  thi^ 

rarnnvrk,  and  plaintiff  a;tfi)d^d   bim»  and  prx>dtu;ed  ^ch  infiruinent,   an4 

fcqueacd    i\m  lec^i^cftcd  luch.  licci^ce^  >yhich  he  refufed  to  grant,  becaule» 

KwcuWWcrnce  \ieloT^  fu(iik  pxoclu^pQ,  the  guardians,  and  governors  Jjtq.  (uppi| 

I^pr«d>7itar  ^'^*V  death)  entered  a«iW/M!:ith  him  againft  his  grantmga 

that  he  reftiM  Hcepce  to  any  onte.  npn)in»ited  by  the  faid  Eduard  RepiugUn-i 

^rodo»t>ccauie  that  ti\e  faid  Bdsvardf  when  he  delivered  to  thi;  defendant  liAf 

tb«  gu»id.ans  of  {ji^tonpenj; ofj nominal iOH,  entered. alfo  «ravr#/  with  him  aga^nft 

MrTnlmd^  the  gi;anting,a.lictnce  to  any  one  nominated  by  tb^rfald  guardians 

<,*^*ii/  to  pre.  3M»d  goverupr^    He  believed,  that  the  faid  Ed%ar4  died,  an4 

^pt  AuA) }        rhat<  the  defendant  Cokim  applied  to  him  for  fuch  licence  qaa 

Xiftmination  tohim  made  by  the  faid  guardians,  ^.  who  claimed 
Alight  tQ  nominate  to  fuch  vicarage  pr  curacy ;  b^tthefai4 
jdefend^Dt  did  then,  and  during  the  (aid  JBtiffi;/iri^V. life- time, 
fe&fe  fiich.  licencci  by  leafoo  ot.  tl«e  cavftUhfi  him  entojed  as 

'        .   afoccfrid-; 


DURING  rUt  RHON  OF  '<&ECR<3E  THE  THIRD.  ftj 

.tforeraid;  but  that  \tpon  K!s  d'cdfh,  the  faid  «rwA  bccbnii^  ^aZ^^^ 
l^old,  the  d'efencfant  'CoHitis  agAin  applied  for  fudh  licence  ^  and  Cott^i, 
ho  fireth  caiftaih^xng  eiiteried  by  the  r^!  or  perfonal  rcprefcntfetive  thai  the  ujj  cm^ 
of  the  faid  £tfiviin/  or*by  any  other  perfon  claiming  under  hirti,  ^'^^  biijomii^ 
he,  on  the  thirtieth  ^iMarS  17^59,  granted  his  licence  to  the  ^^^^^Z^lt 
d^endam  C^IRm  to^officiate  in  the  ftid  chufcb,  as  hvcdn^ived  fhigtj^  ^  j' 
he'haA  aright  to  do  ;  but  in  cafe  the  CoUrt  (lioald  bcof  optnioh  ccnfvd  the  ^ie-. 
that  the  defendartt  Coliins  was  not  etititted  to  fuch  *oea«.^^^n«  c^iin, 
dnder  fuch  nomhiation  is  aforcfaid,  he  wis  ready  and  ^iU*»g  to  ^^'*"**  ***• 
'recal  fuch  lic'ehcc,  andto  grant  a  licence  to  the  plaintiff  astbc  to  tiic«i«cy*^ 

court  (hOutd  diredl.  >    *  the  gumians  of 

BeforeaiQiy  further  proceedings,  inrere  liad  in  the  cauTe,  the  ^^,   jpjL,^^ 
defendant  Cbarks  R^ingtm  died  j  and  thereupon  the  .plaintiff  dkT^  J^t^ 
'filed  his  Utt 0f  reifiyor  ^miii  C  E.  Repingtpn^^ix^  eldeil Ton  ahci  proceedi  gs  be. 
hofar^  to  have  the  former, proceedings  revived  ;  to  which  bill  he,  ios^e^'vcdt 
being  an  infant^  appeared,  and  put  in  his  anfWer  by  guardiaq,L 
afMHuboifttcd  to  have  the  fame  revived  ;  and  boped  ihe  Couf t 
would  take  care  of  his  intereft.    '^he  proceedings  being  dul^. the ^anlURk^r 
fevivedi  purfuant  to  order  dated  tfa.e  ieventeehth  of  Jufy  1767,  ^^^  t^^i^oQi  m^    . 
thic  gjuardians  and  governors  filed  their  arifwcr,  and  ftated  anci  th!«  thT**"^*' 
4nfifted  «pon  the  fcvcral  matters  and  things  which  were  .men-  namnau^  w« 
iiened  and  infifted  on  by  the  defendant  CoJlws  in  his  anfwer,  «< 
and  pariiculariy  that  the  right  of  nominatitig  and  appointing  tlie 
'prdacher  and  minifter  or  curates  In  the  faid  church  of  Ta'mnvorih 
mwB -m  4b0uaive  Hgii  in  them. and  their  predeceflbrs  untifthe  time 
4>f  the  augmentation  thereof  by  the  Wter^<t^en*j  bounty  *,  and  that 
fitch  augmentation  was  properly  made  with  the  confeiit  of  the 
]Mltron.  They  alfo  infidedithat  all  the  nominations  made'Uy  the  bot    tk$tt    et» 
R^ingtm  £imU)r.wcrecoliufive,  and  without  any  legal  authority ;  church    htntog 
ami  that'fince  iuch  augmcnfatioa  made  as  aforcfaid,  the  iaid  ^^*"*™?2* 
church  liad  become  a  pei^aal  Gttracy,and  fubjefl  to  lapfe  and  all'  b^mv^bibe! 
other  confequences  «f  psefentative  livings.     They  alfo  iufifled  gooic    ft^jmm* 
on  the  fame  matters  as  the  defendant  CMim  had  beforedone'  *^<\  and  Um 
in  bar  of  the  relief  {>rayed  by  the  bill  ;  .and  claimed  the  fame  *J*^  P^«n««i^ 
benefit  tlMTcfrpm  as  if  they  had  ipeeially  pleaded  the  fame.     '[.  i>uufi!^*"'^** 


plaintiff  replied  \  '  the  defendants  rejoined ;  and  div^  The 
witnefles  werie  examined  on  the  j[>ah  of  the  defendailt  CUims  read. 
only  ;  when  upon  hearing  the  counfel  feveral  izfs  hr  ail 
parties;  and  on  reading  ttvo  fevir.il  orderis  of  this  court  for 
proving  the  feveral  exhibits  therein  mentioned  t;iW  voce 
at  the  heaiin'g  \  the  aA  of  parliament  of  the  firft  year' of 
Edward  the  Sixth  /  a  certificate  from  the  augmentation  office 
imade  in  piirfiiance  of  the  laid  aft,  dated  the  thirtieth  b{  May^ 
in  the  fecond  year  of  the  faid  kmg's  reign  ;  the  feV^ral  entries 
therein  touching  the  collegiate  church  o^  %annt>ortfy  s  copies  of 
enrolments  of  certain  declarations/  fighed  Richard  Forfh, 
dated  the  laft  day  of  Jum^  in  tlic  fame  year ';  'fcver^il  entrKfes 
tbeh;ih  toQciiin^  tih'e  faid  church",  'a  xopf  of  ^the  accounts  bf 
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AwticY       Warmm   SheUon^  of  chantry    lands,   from    Muhaetmas   Dtg^ 
iiTini.      "*   '^^  fccond   year,  to  Afi^ioi/mas   Day^  in    the  third  year 
of  the  faid  king's  reign  i  another  of  the  account  of  Fronds 
Savage^  of  the  like  form  i  the  grant  or,  letters  patent  of  ^m 
£/hsaiaby  dsited  the  twenty-feventh  of  OSoter^  in  the  twenty- 
third  year  of  the  faid  queen»  to  Downing  and  JJbeton\  tkc 
indenture,  dated  the  tw^pty»firft  oi  February^  in  the  twenty- fifUi 
year  of  the  faid  queen^  from  them  io  John  Morley  znd  Roger 
Rata  i,  th)e  indenture^  dated  the  tenth  ol  Maj^  in  the  fame  yeari 
from  them  to  Thomas  Repington  \  counterparts  of  feveral  deed 
polls  and  indentures  following,  viz.  a  deed  poll,  dated  the 
twenty  eighth  of  Augrift^  in  the  ieventh  year  of  the  reign  of 
James  the  Firjl^    figned  Samuel  Hsdghif^  \     an   indenture, 
dated   the  twelfth  of  November  16291  ugned   Tk^mas  Blakif\ 
another,    dated   the    feventeenth  of  December   16639   figoed 
Samuel  Langlej  ;  another,  dated  the  nineteenth  of  June  16941 
figned  Samuel  Collins  ;  another,  dated  the  eighth  of  Jamutrj 
1710,  and  figned  George  Antrobus ;  an  inrolment  from  the  office 
of  one  of  the  auditors  of  the   land  re^venues  of  the  ctewa, 
dated  the   twenty^-ninth    of   Decewher   1724,  figned  Edward 
Repington  ;  copies  of  debentures  from  the  fame  office,  vo* 
a  debenture  for  one  year  to  the  tenth  of  Offober  1 758  for  twenty 
pounds,  figned  by  the  defendant  Collins  ;  the  like  for  one  year, 
to  the  tenth  of  OSolrer  1759^  for  twenty  pounds ;  the  Ulee 
for  the  fame  year  for  fixteen  pounds,  and  both  figned  by 
the  faid  defendant ;  a  deed  poll,  dated  the  firft  of  Deeembir 
1758,  timtA  Etbujard  Repington  \  another  indenture,  dated  the 
fifth  of  ^j;  1 659,  figned  Cbnrles  Repington ;  the  exemplification 
of  a  decree  of  this  court,  dated  the  twentieth  of  November^ 
in  the  nineteenth  year  of  the  reign  of  ^ueen  Elizabeth ;  copies 
of  two  frveral  debentures  from  the  auditor's  ofiSce  for  twenty 
pounds  and  fixteen  pounds,  for  one  year,  to  Michaelmas  Ik} 
172^,  figned  Robert  WV/bn  ;  and  on  reading,  for  the  defendants, 
two  feveral  orders,   to   prove  exhibits,    &c.  j    the  grant  of 
the  incorporation  of  the  town  of  Tamwortb  under  the  gr^at 
SSAL,  dated  the  tenth  of  0^9^^,  in  the  thirtieth  year  of  ^wen 
EBzobitbi    the   fi^tute  of   the    forty-third   year   of   $i^ 
EHsabetb  j  the  Copy  of  a  grant  from  the  grown  to  the  faid 
corporation,dated  the  fcventcenthdayof /v*r«j;7,in  thefixtecnth 
ytnr  of  Charles  the  Second  ^  feveral  copies  from  the  parifli  regiftcr 
of  the  town  of  Tamwrth  ;  the  copy  of  the  account  ofWilltam 
Boynbam  from  the  faid  auditor's  ofiice  from  Michaelmas  Dojf 
in  the  nineteenth  year,  to  Michaelmas  Day^  in'thc  twentieth  year 
of  the  faid  queen  (  and  another  account  of  William  Bajnham 
jfrom  the  thirty,  firft  year  to  Michaelmas  Day^  in  the  thirty- third 
Jrear  of  the  faid  queen  %  the  copy  of  the  account  of  Giles  Forjtrt 
Itom  the  augmenution  office,  from  Michaelmas  Day^  in  ^^^^^^ 
year,  to  A£cbadmas  Day,  in  the  Ieventh  year  of  James  the  Ftrfl  i 
fcvml  cxhibia  mentioned  ia  the  depofitions  of  James  /^  j 
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913d  iipQ9  the  defendantsoffering  to  ircad  the  depofition  p£the:fa!d       ^^^"5 
^J.  VaU  to  prove  an  ancient  book  taken  from  the  corporation  ^    ^1      .. 
cheft  in   the  town  hall  of  Tamwortby  marked   S,  objection 
^pras   made  by   the    plaintiff's   counrel,    whereupon   the   faid 
depofition  was  refufed  to  be  read  ;  and  on  reading  two  entriea 
in    the    corporation    book   of  Tamnvortb^    marked    Y,     and 
•proved  by  the  faid  J,  Valei  the  cme  dated  the  firft  of  Anguft .    - 
:i^l>4f  3°d  the  other  the  twenty- ninth  of  3fi9rri&  1 7  j  5  ;  two 
,ieveral  deed  polls  under  the  common  seal  of  the  corporation, 
the  one  dated  the  fifth  of  July  171  J,  and  the  other,  the  thirty- 
firfl  of  December  1725  \  and  two  entries  in  the  faid  corporation 
book,  dated  the  fifth  of  July  1 7 1 1  and  fhe  firft  of  April  1 725  ; 
the  licence  to  Robert  Wtlfon^  dated  the  feventh  of  June  1725  \ 
*riin  indenture,  under  the  feal  of  the  corporation  of  ^een  Ann/s 
\£ounty^  dated  the  twcnty-fixth  of  OBober  I734r;  other  exhibit, 
pitrfuaotto  order}  alfo  another  entry  in  the  faid  corporation 
book,  dated  the  tenth  of  February  1723  ;  and  the  nomination 
-of  the  defendant  CoUins  by  the  faid  corporation,  dated  the  fifth 
of  January  17^9  \  the  licence  granted  to  the  defendant  Collins  .    . 
by  the  faid  bifhop,   dated  the  thirtieth  of  March  I759  ;  the 
relaxation  of  the  faid  biihop;  dated  the  fourth  of  Afril  1759; 
a  certificate  from  the  augmentation  office,  dated  the .  thirtieth 
of  May^  in  the  ftcond  jC2r  of  Edward  the  Sixth  ;  a  declaration 
jfrom  the  faid  office,  dat(^d  the  thirtieth  of  June^  in  the  feeond  '        . 
year  of  Edward  the  Sixth  ;  the  copy  of  a  rule  of  the^mirt  of  ' 

irommoa  pleas,  dated  the  fixteenth  of  May^  in  the  third  yegif  of  . 
the  reign  of  his   prefent  majefty  }   an  indenture,  dated  the  •  , 

twenty-fixtfai  of  Qclober  1734,  under  the  fe;il  of  the  faid  corpora- 
tion of  ^ueen  Annis  Bounty^  and  Signed  James  flenderfon  \  and 
'  on  full  debate  of  the  matter  1 

The  Court  took  time  to  confider  thereof,  and  ordered  the  The  Court  di# 
caufe  to  be  continued  in  the  paper  for  their  opinion  thereupon  ;  ^^  i^o«*    to 
.  9nd  .the  caufe  qow  cpming  on  accordingly  fpr  jhe  opinipn  of  the  ^^* 
.  court,  it  was  this  day  ordered,  that  ic  be  referred  to  a  trial  at 
law  to  be  had  between  the  parties  in  a  feigned  aflion  to  be  for 
jtfaat  purpofe  brought  to  try  the  feveral  ifTues  following,  vizv 

First,  «' Whether  C^iirZf/ i?^/;»g/o«,J^»V^,  in  the  pleadings  ift,     Whether 
««  of  this  caufe  named,  brother  and   heir  at  law  of  Edward  ^^p^     ^** 
'*  tUpingtWy  Efquire^  therein  alfo  named,  or  any  perfon  claiming  2vo!«^?  *** 
«•  by,  from,  or  under  them,  or  either  of  them,  was,  before  aqd 
«<  on  the  fifth  day  of  May  1 7  59,  feifed  of,  or  entitled  unto  tho 
,  .«<  advowfon  of  the  vicarage  and  church  of  Tamworth,  in  the  faid 
«•  pleadings  mentioned  f** 

SscOKHLT,  <*  Whether  the  complainant  William  S^fwrey  was,  adly.  Whether 
'<  before  and  at  the  time  of  his  exhibiting  his  faid  bill  in  tiys  Smwreywnitw^ 
^«  cauTc,  lawfully  appointed  vicar  of  Jamworth  r'  ^""^  ai»fo.niid. 

X  TpiRCLT, 


SiAwtir  ^PMieteL*t,  «< Whether  the  iaid  co^atniMt  IfakKMr  Srt^iy 

..  4rf^.       '<«  tras  ehthled'to  the  hbafe  forinerly  bdongmg tothfe  Tican'chV 
CotL  iKf .     .ic  rad  of  SUmmrtf  r  tod, 

3dlf»    Wlietber 

lie  was  cDUikd  «b*^  -VMM^-hMilc. 

4thl/,.  Whether  Fo9RrHLT,  «  l^^Theth^r  fhe.iatd  WHtiam  Avivi^'Ti^  «i1tilh!l 
*»«  T['f5"^  «*  to  the  ftipends  or  falarics  of  twenty  pounds,  and  eigit 
«» the  Olarkt.     ^  pounds,  %nd  eight  pounds,  of  ^the  curatea  of  Tdmvfettb^  or  t« 

<<  any,  -or  ^hin*,  <fr  which  oTthem  ?" 

The  plaintiff  in  equity  to  be  the  pUrintii^at  law,  tec.  $  and  is 
cafe  any  fpecial  matters  ihaU  arife  on  fuch  trial,  the  fdfp 
who  (hall  tvy  the  iame  is  at  liberty  to  order  the  fame  to  be 
indoried  oh  tht^pa^^a  as  he  ihail  think  fit,  &c.  ^E^  coniGderi* 
tion  of  cofts  and  inrther  direAions  to  be  referred  until  after  trial 
fhallbehad. 

CWSif  wppmh  to  The  defendatit  S.  OllmiVAhg  diflatisffed  Vith  the  faid  dectced 
Che  bouli  of  order  appealed  'therdfirdhi  to  thb  house  09  horiHi  ;  ^nB  Afe 
**^*  -appead  Was  heard  at  the  bar  of  the  houfc  on  the  fdVenth  and  tenth 

Jlli***^  ^'  *T»  of  "Piirudrj  1 771,  6n  the  hft  df  which  days  thcir^ordfli^ 
■""^  %cre  pleafcd  to  affirm  thfc  find  order. 

Tht  feigned  if.  ^he  Aid  feigned  aAion  came  00  to  "be  tried  on  die  ihktierii 
IVict  tried,  a>^d  day  of  Mardb  \  77a  ^  'when  k  was  found, 

Ibond  in  frvoar 

of  ihe  ptatoutf  ««  As  Vo  rBE  TimT  ^ssuB,  that  the  faid  <}bdiRes  Rtpkj^ 
Ssmrf^.  M  'brdthtfr  and  heir  at   hw  of  the  laid    Ldward  R^nj^ 

'«•  dece^ied,  or  fome  perfon  claiming  by,  from,  dr  nnd^  ^hem 
^<  the  faid  Edwarii  Repingidn  'and  ^Cbarla^  or  one  of  them,  wa^ 
«<  before  and  on  the -fifth  day  of  ^^  which 'was  in  ihejdt 
««  i<;59feifed  <Kf,  Und  entitled  to  the  advowfim  of  the  vicarage 
H  .Qod  ^^httitch  4d'  ^awHtforti  aforefaid,'^ 


«  As  ^o  fkt  ntfebHo  fts0B  It  was  foilnd,  that  the  faM 
^<  'jiWntifr  fPllIunn  Sawrey^  tttforeand  at  the  timeof  clhlNtii^ 
««  hh  bill  in  this  canfe,  ht^  l>lfen  lawfully  Appointed  vicat  » 
««  Tdfnniwib  ^forefaid  " 

«  As  TO  THE  1*1]  I KD  isatTE  it  ^vtES  found,  that  the  faid  wSam 
^  Sawrey  was.  On  the  fixth  day  of  Navemiir,  m  the  year  1)631 
<<  enttfled  to  the  houfe  formerly  belonghig  to  the  vicars  choiai 
*<  of  T'^mtwr/i^aforefaid,* 

«  And  «M  TO  THE  LAST  ISSUE  k  was  found,  that  the  faki 
<(  JFiiiiam  Sanvrej^  at  the  time  of  the  exhibiting  his  faid  bOl 
«<  in  this  caufe^  to  wit,  on. the  fixth  day  of  November  ij^h 
^  was  lawfully  entitled  to  the  yearly  ftipends  or  filarics  of 
*<<  twenty  pounds,  and  ei^fht  pounds,  and  eight  pounds^  and  to 
«<  all  and  every  of  them.** 

•      *  ^      :  The 
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The*  caufe  came  on  to  be   heard  upon  tlie   return   of  the       Sawret 
poflea  on  the  twenty-fourth  of  ^/z/j'    17725  and  the  plaintiff's  *i^ainji 

counfe)  informing  the  court,  that  upon  application  made  to  the         ollkns, 
court,  on  the  twcnty-.fifth  day  of  Febr  ,an   1767,  on  behalf  of  The   defcndan* 
the    plaintitF,  ftating,  that   the  defendant   Simon    Collins   had,  ^'^^^'uZ'^'^iot 
by  his  anfwer  to  the  bill,  admitted  that  he  had  received,  from  thi  f^^  monies  hi 
time  of  his  nomination  to  the  time  of  putting  in  his  anfwer^  btid  re ccivid* 
the  feveral  fums  of   money  particularly  mentioned     therein^ 
amounting  to  four  hundred  and    twenty-nine  pounds,  twelve 
fhilling^  and  tenpence,  the  Court  orderid,  that  5.  Collin^ 
fhould,   wirhii}   the  time    thereby  limited,    give    fccurity   by 
recognizance^ ^o  the  fatisfaftion  of  the  deputy  remembrance^ 
of  this  courjT  to  anfwer  and  pay  to   fuch  perfon  or  perfons, 
and  in  fuchAnanner  as  the  court  fhould  at  any  time  thereafter     , 
order  or  direct,  the  faid  fum  fo   by  him  received  as  aforefaidi 
and   alfo  all  and  every  fuch  further  .fum  and  fums  of  money 
as  he  (hould  receive,  or   might  have  received,  of  the  yearly 
flipcnds,  penfions,  and  falaries  aforefaid,  and  of  the  rents  and 
profits  of  the  lands  belonging  to  or  occupied  by  him,   the  faid 
defendant  Collinsy  as  vicar,  curate,  preacher,  or  miniftcr  of  TIjot- 
nvorih  aforefaid,  or  by  his  tenants,  or  of  fuch  rents  atid  profits 
as   were  chargeable  on  any  lands   whatever,  and   were  payable 
to  fuch  vicar,  curate,  preacher,  or  minider  for  the  time  being. 

S.  Collins  gave  fuch  fecurity  by  recognisance  as  was  direfted 
by  the-  faid  order;  and  upon  reading  the' faid  decretal  order 
and  the  poftta  indorfed  on  the  record  ;  and  hearing  counfel 
for  all  parties ;  and  on  debate  of  the  matter  ;  and  hearing 
what  was  alledged  ow  behalf  of  all  the  faid  parties  \ 

The  Court  declared,  that  the  plaintiff  William  Sawrey  was   Sawtey  declared 
entitled  to  the  vicarage  of  Tainworth  aforefaid  before  and  at  the   *n'«'*^«*  ^o  ^^ 
lime  of  ^his  exhibiting- his  bill  of  complaint  in  this  caufe,  a^  ^*ca«««» 
having  been  lawftilly  appointed  thereunto  by  Charles  Repington, 
J^uirey  deceafed,  in  the  pleadings  of  this  caufe  named,  on  the 
fifth  day  of  May  1 759  ;  and  that  he  the  faid  William  Sawrey 
then  became,   and   Rill  was  entitled  to  the  fcveral  ftipends  of 
falaries  of  twenty  pounds,  and  eight  pounds,  and  eight  pounds, 
of  the  curares  of  Tamworth^  in   the  faid  pleadings  alfo  men- 
tioned. 

And  IT  WAS  THEREUPON  ORDERED,  &c.  that  the  defendant  ColRm    ordered 
S.  Collins  do  come  to  an  account  with  the  plaintiff  for  the  faid  ^°  ^^"^"^  ***  •" 
fcveral  ftipends  or  falaries  of  twenty  pounds,  and  eight  pounds,  *^^"'*^* 
and  eight  pounds,  of  the  curates  of  Tamworth  \  and  alfo  for  the 
fcveral  rents,  furplicc  fees,  and  fees  which  had  been  received  by 
him  the  faid  S.  Collins\   or  which,   without  his  wilful  default, 
might  have  been  received  by  him  fince  the  twenty-fifth'  day  of 
OHober  1 761.    The  deputy  remembrancer  to  take  the  faid  ac- 
count, &c. 

Vol.  III.  O  And 
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Sawtse  And  it  was  further  ordered,  that  the  defendant  the 

«^«v^  bifhop  of  Litchfield  and  .Coventry  do  grant  a  licence  to  the  faid 
The  Bifliop  oru  pJa»ntifF  fyiillam  Sawrey  to  officiate  as  vicar,  curate,  preacher^  or 
^ed  to  grant  oiiniftei  of  Tamnvorth  aforefaid. 

CMm  crdcrvd  ^"^  ^*'  ^^'^  ORDERED  and  dccrecd,  &c.  that  S.  CMni  da 
10  deUver  ]>oC  forthwith  deliver  up  to  William  Sawrey  the  poffeffion  of  the  houfe 
ffffionof  'Jie  vi>  formerly  belonging  to  the  vicars  choral  of  Tamworth  aforciaid  ; 
caragehouft  j    and  that  he  S,  Collins^  and  the  faid  guardians,  governors,  and 

capital  burgcfles,  do  forthwith  deliver  up  to  the  faid  Williaar 

Sawrey  J  upon  the  oath  of  him  the  faid  S.  Collins^  and  of  C  Oakes^ 

town -clerk  of  Tamworth^  all    books,  papers,    tmd    writings, 

ind  all  papen  belonging  to  the  vicarage  or  curacy  of  famworti  aforefaid,  and 

kcionging  to  the  that  the  afbrf faid  defendants  do  pay  to  the  faid  plaintiff  his 

vicar-gc.  ^^^^  ^£  ^j^.^  j.^.^  ^^  ^^^  ^^^^  ^^  ^^^  hearing  thereof  on  the  faid 

twenty-fourth  of  November  1768,  and  alfo  from  the  time  of  the 
affirmance  of  the  faid  decrees  by  the  houfe  of  lords,  together 
lirith  his  cods  at  law  to  this  time,  to  be  taxed  by  th>:  faid  de- 
puty remembrancer;  and  that  the  faid  plaintiff  do ^  pay  to 
the  faid  defendant,  E.  C,  Repington,  his  cofts  of  this  fuit  to  be 
alfo  taxed  ;  and  likewife  the  cofts  of  the  faid  bifhop  of  Liicb^ 
field  and  Coventry^  according  to  the  courfe  of  the  court,  forty 
fliillings,  which  lad  mentioned  cofts  the  faid  plaintiff  is  to  have 
over  again  from  the  defendants,  5.  Collins^  &c.  further  direAions 
and  fubfequent  cofts  to  be  referved  till  after  report  made  herein^ 

The      recogni.         -^^D  IT  WAS    TURTHER  ORDERED,  &C.  that  the  faid  reCOg« 

2  nee  to  Aand  nizance  entered  into  by  the  faid  defendant  6'*  Collins  and'  his 
at  r(pcur:ty.        fureties  do  ftand  and  remain  in  full  force  until  the  further  order 

of  this  court  which  lhall  be  made  touching  the  fame. 

The  Court  full. 


Mich.    Teim,  ,    FLEMING   agahlft   BrEWER. 

9*  Gjio,  1. 

Shropjhire^  6th  December  1768, 

The    vicur   of  'TTHE  bill  ftatcd,  that  the  plaintiff  bad  been,  evtr  fincc  the 

aJie^\^i^^T^  ^^^^  *7S9»  ^^^^^  ^f  f^'gh»  ^" '^c  county  of  Salcf,  and  was 

tiihc5  or«)rd-  ^'^^'^^Icd  to  all  vicarial  tithes  arifing  therein;  that  the  defendant 

wood,      c!ovcr  ^^d  ever  fince  occupied  a  farm  called  the  IFood  End  Efiate  and 

feed,  rye  grUs,  Cleverly  Lands ;  that  the  plaintiff,  being  entitled  to  the  tithes 

**"^'    *^  ^  and  ecclefiaftical  dues  thereof^  came,  on  the  fixth  of  Jyly  I7S9» 

oti"rtit»u*«aufI  *^  ?"  agreement  with  the  defendant  and  fcveral  other  inha- 

in^oT^fTcoJEtul  hitants,  by   which  he  agreed   to   fct  the  tithes  due  to  him. 

£/Ltfs  and  6Ztf-  (except  Eafler  offerings,  cordwood^  clover  feed,  rye  grafs  (eed^ 

^J^'j^/^^^'j  *****  ^^P*»  ^^^  bi^  lambs  as  were  yeaned  by  ewes  taken  to  tack  and 

o^^^  offer-  ^ijjf^rcd  in  the  parifli)  arifing  from  the  feveral  farms  thereia 

mentioned,  to  the  then  occupiers  thereof  at  fixpence  in  the 

pound,  as  follows,  vfz.  the  defendant  for  the  Wood  End  Ejiate 

iixtcenpence  ji  for  Claverly  Lands,  fourteenpcnce  i  the  iaid  agree* 

mcQt 
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ttient  to  be  in  force  fo  long  as  the  plaintiff  fliould  continue  vicaf^  tttuiivG 
ajld  the  occupiers  to  rent  or  poflefs  their  farms,  and  to  account  agMjl 
mnnually  at  Sqflfr  ;  that  the  plaintiff  was  willing  to  perform  .the  >»*w**» 
laid  agreement,  but  that  the  defendant,  ever  fiuce  1759*  had 
tiot  paid  him  the  faid  compofition  of  fixpence  in  the  pound,  ac- 
cording to  the  faid  agreement,  which  amounted  to  forty  (hit- 
iings  a  year.  The  bill  further  dated,  that  he  was  alfo  en- 
titled to  receive  yearly  at  Eafter^  from  each  parifhioner^ 
inhabitant,  and  married  man  of  the  faid  parifh,  Eafiet  offer- 
ings after  the  rate  following  \  for  a  married  man  twopence  \ 
ibr  his  wife  and  every  child  twopence;  the  faid  offerings 
not  being  comprized  in  the  faid  agreement,  and  which  the 
defendant  had  never  paid.  The  bill  further  ftated,  that  the 
defendant  had,  in  e^ch  yeais  cut  down  fruit  trees,  apple-trees^ 
and  underwood,  and  other  trees  on  the  lands  he  occupied,  and 
Uiade  cordwood  thereof)  that  he  had  alfo  grafs,  clover-feed> 
atid  rye  grafs  feed  upon  his  lands ;  that  he  alfo  had  fallen  from 
the  ewe  iheepi  which  he  had  taken  to  tack  and  wintered  on  his 
ibid  lands|  feveral  lambs,  for  which  he  had  never  paid  any 
tithes :  the  bill  therefore  prayed  an  account  and  payment. 

The  defendant  admitted,  that  the  plaintiff'was  vicar,  but  not  The  defendant 
that  he  was  endowed,  and  faid  that  the  tithes  of  the  faid  lands,  <ays>  that  he 
and  not  a  modus^  ought  to  be  paid  to  him.  He  alfo  admitted  the  ^^^  ■*^'*>*  ^^^ 
Agreement,  and  faid,  that  he  had  always  been  ready  to  account,  ^f^^^ti^  pUimifF 
but  that  the  plaintiff^  was  greatly  indebted  to  him,  and  had  for  hit  tithes» 
refufed  to  account  with  him ;  and  he  infiffed  that  the  edates  he  bot  that  the 
occupied  could  not  produce  eleven  fliillings  a  year  compofition  '^**^"^'^'  .^"J? 
for  the  tithes  thereof,  over  and  above  the  tithes  excepted  in  S^Jim  for  other 
ftich  agreement,  which  he  faid  he  was  ready  to  pay.  He  faid,  matters,  had  re« 
that  he  had  cut  down  fome  fruit  trees  and  underwood  for  fufed  to  ac* 
firewood,  but  that  he  had  never  fold  any;  that  they  were  »«ntf 
old  and  decayed,  and  fifty  years  (landing,  and  that  no  that  he  had  cut 
tithe  could  be  due  for  the  fame,  cfpecially  as  he  paid  a  maius  of  ^^^'^  "^  wood, 
one  penny  yearly,  called  ^ftnoh penny,  in  lieu  of  wood  burnt  in  ««cpnngoldde- 
his  houfe.  He  alfo  fubmitted  whether  he  ought  to  pay  tithe  of  ^^^  ^^^  l^^ 
clover  feed,  as  there  was  a  modus  for  grafs  cut  on  his  lands  \  but  was  a  finokt 
he  infifted,  that  he  had  in  every  year  (fave  the  laft)  fet  out  his  P^nny  pa>d  s 
tithes  of  clover  feed,  and  that  the  plaintiff  had  carried  them  that  there  was  a 
away.  He  alfo  faid,  that  he  had  tacked  Iheep  to  winter  grafs  "=''*f  for  8"ft» 
iincc  fuch  agreement,  and  that  the  lambs  dropped  from  liich  ^^'^^j.  ^^^  " 
ewes   fince  the  faid  agreement  were  included  therein;    and    .  ^^.     .. 

t        r  X        X  1  ex  i_        1  •        I  hat  the  lithe*  of 

therefore  that  he  ought  not  to  account  for  them  to  the  plam-  lan^bg  weie  in* 
tiff:  and  he  fet  forth  his  other  titheablef  matters,  and  faid  that  eluded  ia  the 
he  was  ready  to  account.  P^"nd  rate. 

The  plaintiff  replied  \   the  defendant  rejoined ;    and  wit-  The  ciuie 
nefles    were    examined    on    both  fides;   and   upon  hearing  h^aid. 
Aunfeli  and  reading  the  anfwer,  and  on  fiiU  debate  \ 

0%  Th» 
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^"3**  The  Court  ordered  the  bill,  fo  far  only  as  the  fame  related 

Br/wei.       *o  ^]^c  demand  of  cordwood  and  jEj/7^r  offerings,  to  be  dif- 

An  account  de-  niifled ;  and  the  deputy  remtmbrancer  to  take  an  account  of  all 

creed  cf  all  mat-  the  Other  dues   and  titheablc  matters;  and  alfo  of  all  other 

^Z*    "J'^P^*"?  dealings  and  tranfaaions  between  the  parties ;  cofts  and  further 

cordwood    'and     r     n.-  ^     i  f  ■    .,,     *-  .      *^ 

£afiir  offerings.  ^irc"ions  to  be  relcrved  till  after  the  report. 


^9."' J"."     '  Willis,  D.  D.  a^ap^fi  Harvey. 

Lincoln/hire^  ()th  December  1 768, 

The    vicar   of  nrHE  bill  dated,  that  on  the  tenth  day  of -/^nV  1750,  the 
^ctXt'cUi^n  plaintiff  was  duly  inftituted  into  the  vicarage  and  parifli 

1$.  aVwr  from  ^^^"^^^  ^^  Hoibeach  (a)y  in  the  county  oi  Lincoln  \  that  on  the 
every  perfon  twelfth  of  May  following  he  was  inducted)  and  thereby  became 
who  does  not  entitled  to  all  tithes  whatfocvcr  arifing  therein ;  that  by  ancient 
^^o  Tc^r«  tnd  ^"^^^"^^"^^  ^^  o^^^cr  lawful  means,  the  vicars  of  the  ftid  vi- 
thrcc  rood<  in  ^^^^8^  ^^^  ^^^  *  g^^^t  number  of  years  been  entitled  to  three 
lieu  of  the  hthc  acres  and  a  half  of  arable  land,  which  the  refliors  of  the  faid. 
hay  ihcrccf  church,  bcfore  the  appropriation  of  the  bifliopric  of  Lincoln^ 
H^nd^c  T^^^  *  enjoyed  as  thc'r  glebe,  and  to  all  other  fruits,  revenues, profits, 
in  kind  when  ^^^  pblations  what  foe  ver  belonging  to  the  faid  church  ;  except 
not  mow.d  j      ^^^  tithes  of  corn,  wool,  lambs,  fiax,  and  hay ;  the  tithes  in 

kind  of  all  which  lad  mentioned  articles  being  due  and  payable 
to  the  bifliop  of  Lincoln^  in  right  of  his  biflioprick,  excepting 
only  that  the  vicars  of  the  faid  church  were  entitled  to  all  cuf* 
tothary  payments  due  for  hay,  wool,  and  lambs  within  the  faid 
parifh.     The  bill  then  dated,  that  one  fliilling  a  year  had  been 
immemorially  paid  at  Eqfler  to  the  reftor  of  the  paridi  before 
fuch  appropriation  and  endowment  of  a  vicar,  and  iince  to 
the  vicar  thereof,  by  the  occupiers  of  all  fmall  parcels  of  land 
not  containing  more  than  two  acres  and  three  roods,  in  Ifeu  of 
the  tithe  of  hay  thereof  in  each  year  in  which  fuch  fmall  parcels 
had  been  mowed  for  hay,  and  that  when  they  were  not  moigred 
they  were  fubjeft  to  the  payment  of  vicarial  tithes.  The  bill  then 
further  dated,   that  the  defendant   Harvey  and   others  had, 
during  the  Taid  time,  occupied  land  in  the  parifh ;  that  they 
had  mowed  for  hay  feveral  fmall  pieces  of  meadow  land  ia  their 
refpedtive  occupations  in  the  faid  parifh,  which  did  not  contain 
the  tithes  for  the  more  than  two  acres  and  three  roods.     That  they  had  alfo, 
agiftrrent      of  from  time  to  time  in  each  of  the  faid  years,  kept  ajid  dc- 
flicep  fed   and  padured  On  their  faid  lands  fheep  which  they  fattened  and  fent 
Aearin"?  day^^  ^°  '^^  Z.o«^^«  market  or  elfewhere  to  fell  for  flaughter ;  that  * 
til  fold,  at  the  the  greater  part  of  fuch  fheep  were  kept  on  fuch  lands  for 

rate  of    id    a  fome  time  after  the  {hearing  thereof;  that  the  plaintiff  thereb]f 
month  £n-  each 

"••PI  {a)  Sec  Pcarfon  v.  Hoflccrton,  Vol.  i.      Vol  ii.  page  184 ;  aud  Willis  ip.  Fo- 

pagc    380;  Hankin  v.  Gay,  Vol.  ii.      thcringham,  poll,  2 2d  February  1771, ' 
page  94  i  Hankin  v%  Fotheringham,     lliLuy  Term,  xi.Gco.  3. 
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^becaTne  entitled  to  the  tithe  agiftment  of  all  fuch  fhcep,  from       Wilhi 
the  time  they  were  laft  fheared  until  the  time  they  were  taken       u*^     v. 
away  for  fale ;  and  that,  as  they  were  moftly  of  a  large  fize, 
their  agiftment  was  well  worth  one  penny  a  month  for  each 
ihecp  5  that  the  defendant  Mitcbelly  during  the  faid  time,  had  the  tithe  f  r  de. 
dcpafturcd  on  his  faid  lands  horfes  for  the  purpofe  of  letting  P'""J\"^^^^^ 
them  out  for  hire ;  that  he  had  actually  let  them  out  for  hire ; 
and  that  he,  the  plaintiff*,  thereby/became  entitled  to  tithe  for 
agiiling  the  fame  \  that  the  defendants,  during  the  faid  time, 
Iiad  on  their  lands  turnips,  the  tithe  whereof  was  juftly  due  to 
the  plaintiff';  that  for  time  immemorial  the  following  fums  had. 
been  payable  at  Eojler  as   modufes  in  lieu  of  tithes^  to  wit, 
fourpence    yearly  for  every   beaft  fatted  on   their   refpe£tive  Foui pence      a 
lands  and  fold  for  (laughter,  and  the  tenth  fhilling  for  the  let  or  y^*""  /^\^^IJ 
hire  of  any  patfure  within  the  faid  pari (h  for  the  agifting  of  J|^u^,^',  ,.,    and 
cattle  thereon-,    that  they  had,   during  the  faid  time,  many  ihc ttrth (hlilins 
beads  fatted  and  feveral  cattle  agiftcd,   for  which  they  ought  for  paftuic  let. 
rcfpeftively  to  hare  paid  the  plaintiff  fuch  modufes  as  aforefaid, 
in  lieu  of  the 'tithes  thereof;  that  they  had  neglefted,  under 
fcveral  pretences,  fo  to  do,'  and  had  combined  with  the  other 
defendants,   Rayne  and  Houldiich^  to   deprive  the  plaintiff*  of 
his  right  on  pretence  that  no  fuch  tmdtifes  were  due :  the  bill 
therefore  prayed,  that  the  defendants  might  anfwer  the  pre- 
mifes,  and  refpe^llvely  account  with  the  plaintiff  for  all  the 
faid  tithes  and  modufes^  and  might  pay  him  what  (hould  appear 
^ue  to  him  from  them  refpedtively  on  fuch  account. 

The  defendant  Harvey  and  others,  by  their  anfwer,  admitted 
that  the  plaintiff*  was  vicar,  and  as  fuch  entitled  to  all  the  vica- 
rial tithes  which  had  formerly  been  paid  to  his  predeceffors ; 
but  whether  the  vicars  of  the  faid  parifti  had  been  entitled,  by 
ancient  endowment,  to  three  acres  and  a  half  of  arable  land, 
ivhich  the  redlors  of  the  faid  church  enjoyed  as  their  glebe ' 
before  the  appropriation  of  the  biihopric  of  Lincoln  they  ktiew 
not ;  nor  whether  the  tithes  of  ail  fuch  fmall  parcels  of  lands 
as  two  acres  and  three  roods,  and  under,  when  mowed  within 
the  parifh^  were  payable  to  the  vicar,  or  to  the  bifhop,  or  his 
leffee ;  that  they  had  been  informed,  that  fome  of  fuch  fmall 
parcels  of  land,  when  mowed,  paid  tithe  to  the  vicar,  and  others 
to  the  bifhop's  leflee,  and   that  therefore  they  could  not  fet 
forth  to  whom  fuch  tithes  rightfully  belonged.     They  further 
laid,  that  the  tithes  of  corn,  wool,  lambs,  flax,  and  hay  were 
due  and  payable  to  the  bifhop  of  l^incoln  in  right  of  his  biihop- 
rick,  or  to  his  leflee,  and  that  the  defendants,  Thomas  Rayne^ 
clerk,  and  Jane  Houlditch^  were  the  prefent  lelFees  to  the  bilhopj 
that  the  defendant  Harvey^  as  tenant  to  them,  claimed  the  tithes 
•  of  corn,  wool,  lambs,  flax,  and  hay,  yearly  growing  within  the 
faid  pariffi.    The  defendants  further  ilated,  that  they  believed 
that  if^^any  pariihioner  had  one,  two^  three,  four,  five,  or  fix 

O  3  fleece 
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Witiri       fleeces;  or  one,  two,  three,  four,  five,  or  fix  lambs,  which  trt 
H^^^P        called  Ms^  the  vicar  of  the  pariih  was  entitled  to  have  for  every 
AftviT*      fuch  odds  of  wool  and  lamb  one  halfpenny,  and  no  more.     They 
further  faid,  that  they  neither  knew  nor  believed  that  any  tkhe, 
fnodus^  or  coxnpoiition  was  due  to  the  vicar  of  the  (aid  parifh 
for  fuch  flieep  as  had  been  depaftured  on  the  lands  therein,  and 
fattened  thereon  and  fent  to  I^andon  or  elfewhere  for  tale,  after 
having  been  kept  on  fuch  lands  for  fome  time  after  the  (hearing 
thereof^  till  the  time  thr^y  were  taken  therefrom  for  iaie ;  and 
that  if  any  tithe,  tnodusy  or  compofition  was  due,  the  fum  of  one 
penny  a  month,  claimed  by  the  plaintiff,  was  greatly  above  the 
value  thereof.    They  alfo  denied,  that  any  agiftment  tithe  for 
borfes   depaftured  on  the  lands  in  the  parifh  kept  for  the 
purpofe  of  letting  out  for  hire  was  due  to  or  had  been  ufiialiy 
paid  to  the  vicar  of  the  pariih.    I'hey  alfo  denied,  that  any 
tithe  was,  to  their  knowledge,  due  to  the  plaintiff  as  vicar  for 
turnips  growing  and  eaten  by  ftore  flieep  defigned  for  clipping 
the  next  feafon  and  before  fale,  and  for  which  tithes  m  kind 
were  due  and  payable  to  the  impropriator  or  his  leffeej  under- 
tenant, or  affigns,  as  (beep  kept  upon  grafs  gro'.nd  ;  bat  they 
admitted,  that  for  every  bead  brought  into  the  parifli,  and 
wholly  fatted  in  fummer  grafs,  and  ibid  off  fat,  there  vras  due 
to  the  vicar  fourpence,  and  no  more,  at  Eajfer^  after  fuch  bcaft 
was  fold  ;  and  alfo,  that  for  every  bea(^  bred  within  the  parifli, 
and  fold  off  fat    before  it  was  milked  or  yoked,  above  a  year 
old,  wholly  fed  in  fummer  grafs,  there  was  due  to  the  vicar 
the  fum  of  twopence,  and  no  more,  payable  as  aforefaid.   They 
denied,  that  the  tenth  (hilling  for  the  let  or  hire  of  any  pafhiie 
within  the  parifli  for  cattle  to  be  agifted  thereon^  was  due  or 
ever  had  been  paid  to  the  vicar  or  vicars  thereof. 

The  defendant  The  defendant  Harvey  faid,  that  he  occupied  feveral  acres  of 
^'^^?*h'"*T**  ^^^^^  ^^  different  people  as  tenant  \  and  that  great  part  of  foch 
paftured  the  '*°^5  ^^'"^  gracing  grounds.  He  admitted,  that  he  had  fed 
iheep  after  tiicy  ^"d  depaftured  his  flicep  thereon  from  the  time  they  were  laft 
had  been  (hear-  fliearcd  until  the  time  they  were  taken  therefrom  for  fale ;  but 
ed,  and  fair*,that  he  faid,  that  fuch  flieep  were  drawn  out  and  fent  at  different 
them  off  ?o?faie  ''""^^  ^°  different  markets  by  ten,  twenty,  thirty,  or  more,  at 
oGcafionaliy ;  ^  time,  as  they  became  fat  and  the  markets  fuited,  fome  immCf 
and  that  rot.the  diately  after  flbearing,  others  in  ten  or  fourteen  days,  and  others 
wasdueforfuch  jn  a  month,  and  in  that  manner  till  all  the  flieep  for  fale  were 
95iftiBem}  difpofed   of,   as  late  as  near  Chrijimasi  and  that,  as  ho  had 

never  known  that  any  agiftment  tithe  was  due  to  the  vicar 
for  fuch  flieep,  he  had  kept  no  account  thereof ;  and  he  denied 
that  he  had  fed  that  any  fuch  tithe  was  due.  He  alfo  faid,  that  he  had«  during 
oft  his  cumipt  that  year,  fome  turnips,  which  he  had  fed  off  with  ftore  flieept 
^*'foK!u^*'^'  not  for  fale;  and  that  he  had  kept  four  beafts  thereon,  which 
^    ^    ^l       hg  fed  v^jth  hay  and  foddered  three  times  a  day,  together  with 

the  ftore  flieep,  imtil  the  faid  turnips  were  eaten  \  and  he  de- 
nied 
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siied  that  any  tithe  was  due  to  the  vicar  for  the  fame.     He  alfo  Wit^u" 

<aid,  that  he  had  never  kept  any  horfes  to  let  out  for  hire,  nor  ^g^'mji 

liad  any  meadow  or  had  mowed  any  land  fo  fmall  as  two  acres  and  ^j^^^  hc*liad  *n  t 

three  roods,  and  under,  flnce  he  had  occupied  the  faid  lands  ;  i^ept  any  horfes 

that  he  had  duly  paid  the  plaintiff  all  the  vicarial  tithes  arifing  for  hire,  and  did 
on  his  lands  as  the  fame  became  payable ;  and  that  the  plaintiff  «*^  occupy  any 

had  always  been  fo  contented  therewith  that  he  had  never  ipade  f^^^^^^^^ 

May  complaint  or  demand  thereof  until  lately.  crcs  and  thrct 

rn,  'r  rOOd*. 

The  defendants  Jack/on  and  Savage  admitted,  that  they  were  Jackfri  and  Sa. 
tenants  and  occupiers  of  larxd,  and  put  in  the  like  anfwer  as  the  ^r«  f»y  thoy 
defendant  i/jritt^y  had  done.  .    k^Wyn^iiW-- 

The  defendant  Mitchell  faid,  that  he  occupied,  as  tenant,  a  The  defendagc 
few  acres  of  land}  thai  the  greater  part  thereof  was  pafiure  ^'•^^^ fi»y»» hr 
ground,  and  that  he  mowed  one  fmall  parcel  of  the  fame ;  that  ^J'J  ^^   *"' 
the  fame  being  intermixed  land^  and  not  apprehending  or  be-  cade  lanib  and 
lieving  that  any  tithes  were  due  to  the  plaintiff  for  the  fame,  he  two    or  three 
had  always  paid  tithes  to  the  defendant  Harvey^  the  tenant  to  the  «^**>   *>«»*  «^ 
impropriators.     He  alfo  faid,  that  he  had  never  kept  any  fheep  ^^^  ^*  > 
thereon,  except  a  cade  lamb,  and  two  and  three  ewes,  and  that  he 
had  never  fed  any  off  for  fale.     He  denied  that  any  agiftment 
tithes  were  due  to  the  plaintiff  as  vicar.  He  faid,  that  he  had  never  ^  h«  ^^  W 
kept  horfes  to  let.  out  for  hire,  except  two  or  three  for  a  poft-  "^  ^^^^'^ 
chaife,  which  he  kept  only  from  the  middle  oi  May  1765,  and  ^^  for  ^'wft  ^  ' 
that  he  then  kept  the  fame.     He  admitted,  that  he  had  taken  chaife  j 
in  horfes  to  agift  on  his  lands,  but  not  more  than  one  or  two  ^^  ],,  had  «ik. 
at  a  time,  at  various  times,  by  the  week  or  year,  as  the  cafe  en  m  horftt  » 
happened  \  and  that,  not  believing  that  any  tithe  was  due  for  *siA  s 
the  fame  to  the  vicar,  he  had  kept  no  account  thereof.    He  that  he  bad  o« 
denied  having  any  turnips  on  his  lands,  or  any  bcafts  fatted  ^"f™**- 
thereon,  and  faid  that  he  had  duly  paid  the  plaintiff  all  his  vi- 
carial tithes  as  the  fame  became  due. 

The  defendants  Rayng  and  Houlditcb  faid,  that  they  believed  The  dafendana 
that  the  plaintiff  was  vicar  of  the  parifh,  and  as  fuch  entitled  to  ^^f^  *"^  ^^^* 
all  fuch  tithes  and  dues  as  had  been  paid  to  his  predcceffors  i  that  vf^rU^e'ndJw^ 
the  reAory  of  Holheacb  was  theretofore  appropriated  to  the  bi-  ^i^h  three  acres 
fliopric  oi  Lincoln  \  that  in  the  year  1340  the  vicarage  was  en-  and  a  haif  of  a. 
dowed  thereout }  that  by  fuch  endowment  the  vicar  was  en*-  '*^*«  ^^^  •'*^ 
dowcd,  as  they  believed,  of  three  acres  and  a  half  of  arable  ^TlH^'wlS* 
land,  which  the  reAors  of  the  pariffa,  before  the  appropriatioa  ^  \^  |      * 
thereof^  had  enjoyed  for  their  glebe  \  and  alfo  of  all  fruits,  re* 
venues,  profits,  and  oblations  to  the  faid  church  of  Holbea^ 
belonging,  except  the  tithes  of  corn,  wool,  lamb,  flax,  and  hay, 
which  were  appropriated  to  the  bi(hopric  of  Lincoln^  and  then 
belonged  to  the  bifliop  thereof,  as  reAor  or  impropriator,  or 
to  his  leilee  or  farmer,  \  that  the  faid'  vicar  was  alfo,  by  fuck    . 
endowment,  endowed,  as  they  believed,  with  certain  payments 
which,  by  the  cnftom  of  the  parilh^.  had  been  or  ought  10  be 

O  4  -paid 
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Witin       paid  for  hay,  wool,  and  lambs;  that  fuch  endowment  was  ftllj 
a^MnO         extant,  and  then  Remained  in  the  archives  of  the  regiftry  of  the 
|}Aftv«r,       t)ifhop  of  Lincoln^  that  the  biftiop  of  Lincoln^   in  right  of  his 
bifhopric,  or  his  farmer  or  Icflee,, had,  ever  fince  the  appropri- 
ation of  the  reftory,  and  the  endwvment  of  the  vicarage,  been, 
and  then  was,  as  the  faid  defendants  believed,  entitled  to  the 
tithes  of  corn,  wool,  lambs,  flax,  and  hay,  ariiing  within  the 
parifli  or  the  tithcablc  places  thereof,  favc  and  except  the  cuii 
tomary  payments    before  mentioned,  which   belonged   to  the 
vicar,  which  were,  as  they  believed,  as  follows,  to  wit,  a  certain 
l^'  •  y^f  ^  cuftbmary  payment  in  money  for  tithe  of  hay  of  certain  fmall 
oftiihc'hay.  ***  Parcels  of  land  within  the  laid  parifli  when  mowed   for  hay, 

not  containing  more  than  two  acres  and  three  roods  a  piecCj 
|d.  for  the  odd«  whicH  are  called  odds  \  and  alfo  a  cuftomary  payment  of  one 
of  ^ool  and  halfpenny  for  each  ficece  of  wool  of  each  lamb  of  fuch  pari(h- 
r      ^  ioners  as  have  one,  two,  three,  four,  five,  or  fix  fleeces  of  wool; 

or  one,  two,  three,   four,  five,   or  fix  lambs,  cither  under  or 
above  any  number  titheable  in  kind,  which  are  likewifc  called 
odds  of  wool  and  lambs  \  that  the  faid  cuftomary  payments  had 
been  paid  to  and  received  by  the  vicar  of  Holbeach  time  out  of 
mind,  and  ever  fince  the  faid  endowment  of  the  vicarage.   They 
that  they,  aslef  furiher  faid,  that  they  were  farmers  or  leflees  of  the  rc^ory  and 
tor^^ethtiicd  P^^^°"^g^  ^^  Holbeach,  and  were  entitled  thereto  by  and  under 
to  'the  tithes  of  ^  ^!^^^^  thereof  from  the  late  lord  biflxop  oi  Lincoln^  dated  the 
torn,        woo!,  iiirith  o^  March  1748  ;  and  they  fet  forth  the  fame,    and  faid, 
Umb,  flix,  And  that  by  the  faid  Icafe  thpy  were  jointly  entitled  to  the  lands  and 
lior'tia'd^^^  ^  ^^^^*^^  granted  by  it,  and  the  tithes  of  corn,  wool,  lambs,  flax^ 
^       '  *  and    hay   arifing  within  the  parifh   and   the   ^itheable    places 

thereof,  as  the  impropriators  of  the  faid  rtiTloryand  parfonage  j 
and  that  the  plaintiti',  as  vicar,  was  not  entitled  to  any  tithes  of 
hay,  woo!,  or  lambs,  except  the  faid  payments  before  mentioned, 
that  the  vicar  1  hcy  denied  that  the  plaintiff,  as  vicar,  wis  entitled  to  have 
IS  rot  emiiLd  and  receive  of  the  occupiers  of  all  fmall  parcels  of  land  within 
'thl^^iHids^^ when  ^^^  pi»J*^^^Ji  not  containing  more  than  two  acres  and  three  roods, 
fnowD^  ,the  tiihe  hay  arifing  from  fuch  fmall  parcels  when  mown,  or 

any  payment  in  lieu  thereof;  for  thar,  on  the  contrary,  many 

occupiers  of  fmall  parcels  of  land  therein,  not  containing  more 

than  two  acres  and  three  roods,  had,  for  time  immemorial,  paid 

the  tithe  hay  anfing  from  fuch  fmall  parcels  when  mown  to  the 

bifhop,  as  redlor  or  impropriator,  or  to  his  leffce  or  farmer 

the^of  for  the  time  being,  and  never  to  the   vicar  or  any 

claiming,  under  him.     I'hty.infifted,  that  they  or  the  defendant 

M    that     the  Harvey^^  their  undertenant,  were  then  entitled  'to  the  tithe  hay 

fame  belongs  to  of  fuch  fmall  parcels  of  land  when  ipown  5   that  conftantly  and 

^j^*^*    n^'?^*^  immemorially,  when  mown  for  hay,  tithe  thereof  had  been  paid 

. '     to  the  biftiop's  lefiee  or  farmer ;  and  th^t  the  vicar  was  only  en- 

titled  to  the  tithe  hay,  or  a  payment  in  lieu  thereof,  of  fuch 

fmall  parcels  of  land  only  as  did  not  containmore  than  two 

acres  andthfce  roods  a-piece  as  were  in  luch  fmall  parcels  Cf 

odd 
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-odd  acres  at  the  time  of  the  endowment  of  the  faid  Vic&rage,       WitLif 
and  not  to  the  tithe  hay  of  all  the  final  I  parcels  or  odd  acres  of         a^ninfl 

•  that  fize  in  the  pan(h;  that  the  ufage,  fince  the  endowment,  .  ^"^"^'J* 
muft  explain  what  was  thereby  meant  by  payment  for  hay  l!L^*^^  ^"1^^" 
accordmg  to  the  cuftom  of  the  places  that  the  vicar -tor  the  explained  by  th* 
time  being,  from  time  whereof  the  memory  of  man  was  not  to  fubfequcnt  »i. 
the  contrary,  had  received  and  been  entitled  to  receive  the  ^^i^i 
ftithc  hay  of  certain  particular  fmall  parcels  of  land  only  which  t*^at  ihe  viceir 
did  not  contain  more  than  two  acres  and  three  roods,  or  to  was  only  em^ici 
fome  cuilomary  payment  in  lieu "  thereof,  and  that  the  fmall  ^^^^^  IzrcJu  of 
parceU  he  was'entitled  to  tithe  hay  from,  or  to  a  cuftomary  pay-  land  which  d\4. 
ment  in  lieU  thereof,  wer.e  well  known  and  afcertained  ;  that  not  exceed  iwo 

.the  yicar  wa$  not,  nor  could  by  law  be  entitled  to  any  tithojs  *""  ^^^  *l^'^ 
whatever  which  were  not  mentioned  in  the  endowment  of  the  vi-  ^^^  ** 

,  carage,  or  had  been  for  time  immemorial  received  by  him  as  vicar 

, thereof ;  and  therefore,  that  they  or  their  tenants  were  entitled 
to  thjc  f  ithe  bay  of  fuch  fmall  parcels  of  land,  fo  mown  by  the 
other  defendants,  as  did  not  contain  more  than  two  acres  and 

rthrec  rogdf,  ;ind  which  had  never  rendered  or  paid  tithe  to  j^gf  (i,^  lan^i 
the  vicar,  but,  on  the  contrary,  had  hnmemorially  paid  tithe  to  exceeding   tha( 

-the  bifhop's  leflee  or  farmer  ;  and  they  believed  that  the  plain-  quantity  had ino, 
tiflf  had  no  right  thereto  or  to  any  thing  in  lieu  thereof.     They  '^^'"^"aJ'y  pai^ 

"  alfo  infilled,  that  by  virtue  of  the  appropriation  aforefaid,  they,  bj/^op^orj^  uji 

jas  the  biihop's  leflees,  were  entitled  to  the  tithe  wool  of  all  lefTcc; 
ibeep  fed  aud  depaftured  within  the  parifh,  or  the  titheable  that  he  or  they 

•places  th-reof,  except  in  cafes  as  afore{aid,  where  a  parifhioner  are  alfoemiiiei 

.had  one,  two,  three,  fpur,  iive,  or  fix,  fleeces  of  wool  under  or  '°  ^^^^  ^^» 

-above  any  number  titheable  in  kind,  called  odd  fiteces^  for  which  ^o^^^J^^jf'!^^^ 

%a  cuftomary  payment  of  one  halfpenny  for  each  fleece  was  due  a  fleece  waj 
to  the  vicar,    'i'hey  alfo  inlifted,  that  they  were  entitled  to  the  due  to  the  vicarj 

-Cithe  of  all  (heep  that  were  kept  and  depaftured  within  the  'bat  he  or  they 
parilh  after  flicaring  time»  and  thnt  were  fold  ofl^fat  and  re-  '^"^  ^''^  ***' 
moved  out  of  the  parilh  before  the  next  fliearing  time,  or  to  a  ^^^^^^^  ^t  ^ 

'rateable  allowance  for  tjie  tithe  wool  of  fuch  fhecp  for  the  time  fl^ecp  fed  after 
They  fed  and  depaftured  in  the  parilh  after  ihearing  time,  until  flicaring  tinjt  m 

-fold  or  removed;    and  that  tht:ie  was  no  modus  or  payment  ^^^^\ 
whatever  that  was   due  to  the  plaincilf,  as  vicar,  for  the  tithe 
wool  or  tithes  of  fticcp,  fave  the  halfpeimy  a  fleece  before  men- 
tioned $  and   thcy'iaiJ,    that  pcrfons  keeping  flieep  on  their  and  air©  a  rai# 
lands  within  the  faid  parifh  after  (hearing  timei  and  felling  and  tithe  for  thewcot 
removing  them  before  the  next  fticaring  time,  had  conftantly  of  fuch  fticcp  j 

'  paid  the  bilhop's  leflee  or  farmer  of  the  faid  xe^ory  the  pro- 
port  iosable  rateable  tithe  for  the  wool  of  fuch  Ihecp  for  the 
time  they  had  been  fo  itA  and  depaftured  in  the  faid  parifli  after 
fljearing  thereof  till  fold  oi^  removed ;  and  that  no  vicar  had 
ever  received,  or  been  entitled  to  receive,  any  tithe  or  payment 
whatever  for 'the  wool  or  agiftment  of  fuch  iheep  fo  fed,  kept, 
fatted,  and  fold  off  as  aforefaid  j  neither  had  any  fuch  tithe  ever 
pc^  demanded  by  any  vicar  fuve  the  plalntiiFj  and  that  they, 

"  •  or 
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Witiift  or  ij^ejf  under  tenant  were  entitled  to  a  rateable  tithe  from 
H^P  tijc  other  defendants  for  all  fuch  (heep  kept  by  them  in  th« 
faid  parifh  after  (hearing  time,  for  the  time  fo  kept,  till  fold  or 
removed ;  and  that  the  plaintiflT,  as  vicar  or  otherwiie,  was  not 
ever  entitled  to  any  tithes  for  the  wool  or  agiftment  for  any 
fuch  fheep  kept  in  fuch  pari(h  as  aforefaid,  except  in  ca(es 
where  the  number  of  fuch  (heep  kept  by  any  parifiiioner  was 
under  or  above  the  number  titheable  in  kind.  They  denied, 
that  they  had  ever  fet  up  or  pretended  any  right  to  the  tithes 
or  modufes  mentioned  in  the  bill,  favc  the  tithe  hay  of  fuch 
fmall  parcels  of  land  not  containing  more  than  two  acres  and 
three  roods,  which  had  always  paid  tithe  to  the  bifliop's  leflee^ 
and  never  to  the  vicar ;  and  the  tithe  wool,  or  allowance  in 
refpeA  thereof,  of  all  fheep  fed  and  kept  in  the  faid  parifli  after 
ihearing  time,  from  the  time  they  were  laft  (beared  till  fold  or 
removed  away,  to  which,  as  leiTees  of  the  faid  bifhop,  they  in- 
fifted,  had  a  right,  and  they  fubmitted  the  fame  to  the  court. 

Tht  bUhop  of  The  blihop  of  Lincoln  faid,  that  he  believed  the  plaimiff  was 
Uticain  iniifh  vicar*  and  entitled  to  fuch  tithes  and  dues  as  bad  been  paid  to 
*  h  £  h*  w"  ^'^  prcdeceflbrs ;  that  the  rcftory  had  been  theretofore  appro- 
Ihouric,  entitled  pj^^ated  to  the  bi(hopric  of  Lincoln  \  that  the  vicarage  was  an - 
to  all  fuch  great  cicntly  endowed,  but  with  what  in  particular  he  left  the  plaintiff 
and  fm..il  titiies  to  fhew.  He  faid,  that  by  virtue  of  the  faid  appropriation,  he, 
and  ^^It^o^  '"  '"'S^^  ^^  ^*^  bifhopric,  or  the  leffces  of  his  prcdeceffors, 
tnents  as  the  claimed  all  manner  of  reAorial  tithes  whatfoever,  boch  great 
vicar  'was  not  and  fmall,  cuftomary  payments,  modufes^  emoluments,  and  ad- 
f{>ccially  endow-  vantages  arifing  within  the  faid  reftory,  with  which  the  vicarage 

***  7'ib  ^r^"^"*  ^^^  ^^^  endowed  or  could  prefcribe  for.     He  alfo  faid,  that  the 
pit  cr  e  or.      j^^^  bithop  of  Lincoln  had  made  the  leafe  to  the  other  defend- 
ants, and  he  referred  the  plaintiff  to  them  for  an  account  for 
his  demand. 

The  plaintiff  replied ;  the  defendants  rejoined  ;  and  witneffcs 
being  examined  \  the  caufe  came  op  to  be  heard  on  the  thir- 
teenth day  of  Novtmber  laft  ;  when,  upon  hearing  counfel  for 
all  parties,  and  reading  the  endowment  and  the  appropriation^  and 
aUb  the  anfwers  and  the  proofs  in  the  caufe  ;  after  two  days 
hearing  the  caufe  was  adjourned  over  for  the  opinion  of  the 
court ;  now  the  fame  came  on  again,  when 

Ttie  court  de.  Th£  Court  declared,  that  the  plaintiff,  as  vicar  of  HMeacbt 
f:Uccd  the  vicar  jj^d,  by  virtue  6f  his  endowment  thereto,  been  from  the  timfc  of 
ri(W.ent^°ithe!  ^**  induftion  into  the  fame,  and  ftill  was  entitled  to  the  tithes  oi 
<rf  flieep  from  the  agiftments  of  all  flicep  kept  and  depaftured  on  the  lands  in 
Ihearingdayun-  the  pariQi  from  the  time  the  fame  were  laft  (beared  until  they 
ui  ilicy  are  fold  5  were  fold  off  fat  or  taken  out  of  the  parifh  for  fale,  or  any 

other  purpoffj  before  the  next  (hearing  time. 

AMD 
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And  thsreupon  ordered  the  defendants,  the  occupiers  of      Wiliis 
lands  in  the  parifli,  except  the  defendant  Mtichll,  to  feverally-       ^s^^n/^ 
account  with  and  pay  the  plaintiff  for  the  agiftment  tithe  of  all  and*%«e^t 
fuch  flieep  fo  by  them  kept  and  depaftured  on  their  lands  in  the  a^inft  Miub^u 
pariih  during  the  time  demanded  by  the  bill ;  and  alfo  all  other  decroe  the  do^ 
agiftment  tithe  iof  unprofitable  cattle  by  them  kept,  fed,  and  ^^^^^  to  «c. 
depaftured  within  the  time  aforcfaid.  coumaccordmg. 

The  Court  alf(5  ordered  the  defendant  Mitchell  to  account  Miuhett  dcwti 
for  the  agidment  tithe  only  for  unprofitable  cattle  kept,  fed,  toptyagiaoieof 
and  depaftured  on  the  lands  by  him  occupied  within  the  p'arifh  i'^***  ^^  unpro. 
during  the  faid  time  5  ^'"^^^  «'^^- 

The  Court  alfo  ordered  the  defendants  to  pay  tiie  plaintiff  Cofts. 
hh  coils  of  this  fuit  a3  to  fuch  agiftment  tithe 

The  Court  alfo  ordered  the  bill,  as  to  fuch  (heep,  agift-  The  bill,  as  tf 
Oient  tithe  demanded  thereby  againft  the  defendant  Mit''  MitcbeUu  ^au 
€hM,  to  be  difmiffed  with  cofts  to  be  taxed  for  the  faid  de-  ^toiff^.  •^ 
fendant  \  and  as  to  all  other  titheable  matters  demanded  thereby  ' 

againft  the  defendants,  the  occupiers,  to  be  difmifted  with  cofts ; 
and,  as  againft  the  biftiop  of  Lhcolof  to  be  likewife  difmifred  difintfledi,  at  •• 
without  cofts ;  andi  as  a^^ainft  the  lefTees  of  the  reftory,  wich  gamft  the  b)^ 
^ofts  as  to  all  matters  thereby  demanded,  except  thofc  for  the  ^^P»    without 
aaiftment  tithe  of  iheep.    The  caufe  to  be  further  heard  upon  ^^'  .  ^  . 

♦Kr.  «.««vr^^  '  *^        and  againft  tha 

the  report.  kffceWithcoru. 

The  deputy  remembrancer  made  his  report,  dated  the  fif*  Thereportmadc 
tcentb  of  Junf  laft;  and  upon  reading  the  faid  decree  and  andcoofinnedi 
report  (without  exceptions),  and  hearing  counfel  on  both  fides } 
tfane  report  was,  on  the  fourth  of  July  17711  ratified  and  con- 
firmed with  fubfequent  cofts ;  and  the  defendant  Harvey  and  and  the  defeat- 
ethers  ordered  to  pay  to  the  plaintiff  the  feveral  fums  reported  •"*•  ?^*J!l,!S 
due  from  them  rcfpeflively,  in  full  of  the  agiftment  tithes  of  f„^'repor«edta 
iheep,  and  barren  and  unprofitable  cattle,  viz.  the  defendant  y^^  ^^^^ 
Harvey  forty* five  pounds  ten  (hillings;  Jack/on  one  hundred 
and  eleven  pounds,  nineteen  {hillings,  and  ievenpence  half- 
penny; znA^ Savage^  feven  pounds;    and  for   cofts,  feventy* 
three  pounds,  five  (billings,  and  fevenpence ;  remaining  out  of 
OB'::  hundred  and  fifty-one  pounds,  eight  (hillings,   and  one 
penny,  after  dedu^ng  therefrom  eighty-five  pounds,  two  lhil« 
}ingS|  s^d  iixp^n^ei  the  defendants  co(t9. 


Writ 
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HftAttttiM  Wray  againjl  Jocelyn- 

^.  Gbo.  }. 

Ejfexy  26/A  January  1 769. 

The  iricaf  ot  'T^HE  bill  ftated,  that  about  the  yc^  I753f  ^^'^  plaintiff  wag 
kw?:i  Hatfiddf  X  inllituted  and  inducted  into  the  vicarage  of  King*s  Hatfuli^ 
I"iT".',»  !"«  Othcrwife  Hatfield  Broad  Oak,  in  the  county  of  Efex,  and  cntiUed 

titled  to  tic  lies  in   ^       „    ,        n      m     '  »  .^  ,         .  "^  .      1*^1  1         •  i 

kind  of  all  wood  *°  ^II  the  Imall  tithes  anting  therein,  particularly  to  the  tithes 

ftAd  ottderwoDd  Jn  kind  of  wood  fallen  in  a  certain  diftrift  called    Brunfeni 

fdkd  and  cut  in  ^tarter  \  that  the  defendant  Jocelyn  was  then  owner  of  fcvcraf 

^'''V  Qt'^^s  ^^^^^  ^"^  wood  grounds  lying  in  Brunfend  ^mrter^   and  par- 

Orovii  fiiuated  ticularly  of  two  woods,  called  Poplars  Wood^  and  Datan  fVcod  or 

in  the  Brunjtnd  Carter^!  Grovi\   that  about  the  year   1760  he  had  cut  large 

Sluarter  of  thi  quantities  of  wood  and  underwood  in  Poplars  Wood^  and  had 

fold  pari(h.  f^jj   ^jjg  fj^^jj^  ^    ^j^j  ^jjjj^  ^j^g  jj^l^g  thereof  was  worth    ten 

%tt  Wray,  «^.  pounds  J  that,  in  the  year  1 764,  he  had  cut  from  Dotxm  IVooi 
Bamngt3n,24th  or  Carter^s  Grove  large  quantities  of  underwood,  and  fold  the 
February  i775>  fame;  and  that  the  tithes  were  worth  eight  pounds;  that  he 
i<.Oco.  i-and  had  frequently  applied  to  the  defendant  to  account  for  the 
Trinity  College  tithes  of  fuch  ivood  and  underwood,  which  he  had  refiifed  ta 
«•  Barrlngtoai  do,  or  to  make  him  any  fatisfa£tion  for  the  fame ;  that  there 
ftjth  ^°y*"™'*J*'  was  not  nor  ever  had  been  any  exemption  from  the  payment  of 
■ufi^c  (^o/«!  ^^^^  tithes,  nor  any  ancient  modus  or  compofition  what  foe  ver  in 

lieu  thereof;  but  that  the  faid  defendant  and  his  anceftors,  and 
all  other  owners  and  proprietors  of  wood  or  wood  grounds 
within  the  faid  diilrlA  of  Brunfend  ^iarter^  had  coniiaotly  and 
until  then  fet  out  and  paid  to  him  and  his  predece&brs,  vicars 
thereof,  the  tithes  in  kind  for  all  wood  fallen  there,  and  fold 
or  otherwife  difpofed  of;  that  the  faid  defendant  had  fre- 
quently paid  him  tithe  in  kind  for  wood  fallen  by  him  in  Pop', 
lars  Woody  Carter^s  Grove^  and  ifewball  Wood,  all  lying  in  the 
faid  diflrii^,  and  that  he  was  indebted  to  hiin  in  the  fum  of 
eighteen  pounds  for  the  faid  tithes.  The  bill  therefore  prayed, 
that  the  defendant  might  fet  forth  a  full  account  of  the  wood 
and  underwrood  cut  and  fallen  in  the  faid  two  woods,  and  fold 
by  him  in  17^0  and  .1764^  and  how  much  the  tithes  thereof 
amounted  to ;  and  that  upon  a  fair  account  he  might  bs  de- 
creed to  pay  to  the  plaintiff  fuch  fum  as  (hould  be  due  to  him* 

The  defendant  yocelyn  admitted  that  the  plaintiff  was  vicar 
of  the  parifli,  and  that  he  ferved  the  cure  thereof;  but  whether 
he  was  entitled  as  fuch  to  all  the  fmall  tithes  and  to  the  tithes 
in  kind  of  wood  fallen  in  Brunfend  garter ^  he  knew  not ;  but 
infifted,  that  the  tithe  of  wood  was  a  great  and  not  a  fmall  tithe, 
and  that  the  vicar  could  not  be  entitled  thereto  except  by  an- 
cient ufage,  endowment,  or  prefcription.  He  admitted,  that 
from  the  year  1742  he  had  been,  and  then  was,  owner  and  oc- 
cupier of  the  faid  three  woods ;  that  he  had  cut  down  fome 
part  of.them  at  two  different  times ;  smd  faid  that  he  had  paid 

the 
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the  plaintiff  the  tithes  thereof  in  his  own  wrong;  that  in  the        Wiat 
years  1760  and  1764,  he  had  cut  down  other  parts  of  the  faid         tff.»«/ 
woods,  but  did  not  pay  the  plaintiff  the  tithe  thereof,  or  make      J^**i-vw» 
him  any  fatisfaftion  for  the  fame,  the  plaintiff  not  producing 
any  endowment.     He  alfo  faid,  that  he  did  not  pretend  to  fcc 
lip  any  modus  or  compolition  for  the  fame. 

The  plaintiff,  by  his  amended  bill,  charged,  that  the  mafter, 
&c.  of  Trinity  College^  in  Cambridgej  and  John  Barrington^  had 
combined  with  Jocelyn^  and  that  they  pretended  that  if  fucli 
tithes  were  due  they  were  due  to  Trinity  College^  who  had  the 
redory  impropriate  of  the  faid  pariih,  or  to  the  defendant  Barm 
riftgton,  as  leffee  of  the  great  tiihes  of  the  faid  parifh  under  the 
faid  college,  and  that  they  or  one  of  them  fet  up  fome  right  or 
claim  thereto.  The  bill  therefore  prayed,  that  the  college  and 
Barrington  might  fet  forth  their  claims  and  right  to  the  tithes  of 
the  laid  underwood  fo  cut  and  fallen  by  Jocelyn* 

The  defendant  Joceiyn^  by  his  further  anfwer,  faid,  that  h« 
did  not  pretend  that  the  tithe  of  wood  within  the  faid  parifh 
anddiftri£l  was  not  of  right  due  to  any  perfon  whatfoever  \  but 
that  the  tithes  of  underwood  had  never  been  paid  or  demanded 
by  any  perfon  for  wood  cut  in  any  other  part  of  the  faid  parifb. 
except  Brunfend  ^artery  and  that  there  were  other  wpods  be- 
longing to  other  perfons  within  the  faid  quarter,  for  whicU 
tithes  had  not  been  demanded;  and  therefore,  he  fubmitted 
whether  any  tithe  of  wood  was  of  right  due  within  the  faid 
parifh  or  diftrifl.  He  denied,  that  he  pretended  that  the  faid 
^tithes  were  due  to  the  college  as  reftors  of  the  faid  pari(h,  or  to 
their  kffec,  and  faid  that  he  knew  nothing  of  their  right  or 
claim  to  the  faid  tithes ;  but  infifted,  that  the  plaintiff  was  pot 
entitled  to  tithe  of  wood  in  the  faid  di{lri£t  i^  the  manner  he 
claimed  them* 

The  college  admitted,  that  the  plaintiff  was  vicar  of  the 
parifh,  and  faid,  that  they  believed  he  might,  by  fome  ancient 
endowment,  ufage,  cudom,  or  prefcription,  be  entitled  to  receive 
all  the  vicarial  or  imall  tithes  there  ufually  received  or  com* 
pounded  for ;  but  whether  to  the  tithes  in  kind  of  wood  fallen* 
in  Brunfend  ^arter^  or  any  compofition  in  lieu  thereof,  they 
knew  not.  They  further  faid,  that  they  were  the  owners  of 
the  faid  re6tor]Jr  appropriate,  and  by  indenture,  dated  the 
twentieth  of  ^j/ii/jry  1761,  had  demifed  to  the  defendant  Bar-m 
rington  all  their  reftory  or  parfonage,  with  all  manner  of  tithes 
of  Hatfield  Heathy  Maftn  fVood^  End  Wood,  Row  End,  and  Bujb 
Endj  and  all  tithes  whatfoever  belonging  to  the  faid  reftory, 
with  tithes  of  corn,  grain,  and  other  tithes  whatfoever  in  the 
(sLid  Brunfend  garter  fexcept  that  there  was  rcferved  to  the 
iaid  college  all  woods,  underwoods,  and  timber  trees  then  grow* 
ing  on  the  faid  premife^}  to  hold  for  twenty  years  ^  and  tliat, 

by 
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Wbat  ,  by  m^iis  thereof  he  was  entitled  to  aU  tithes  of  irhicli  tltf 
ogAjsft  ticars  had  not  been  endowed^  or  to  which  they  were  not  en-* 
joc£L¥if»  ^ticd  \gj  cuftom  or  prefcriptiont  They  further  fatd»  that  they 
knew  not  vfhtiheT  Joceljn  had  paid  any  tithe  wood  or  coonpo-* 
fition  to  the  plaintiff  of  the  faid  woods,  or  whethet  the  phuntiflr 
or  any  former  vicar  had  received  the  fame  %  but  that  if  fuch 
tithes  were  not  payable  as  aforefaid  to  the  vicar,  nor  difcharged 
by  cnftom  from  payment  of  tithes,  the  defendant  BarringtoH 
would  be  entitled,  as  their  leflee.  They  further  faid,  that  they 
knew  not  that  the  faid  college  had  ever  received  any  tithes  in 
kind,  or  fatisfaAion  for  any  of  the  woods  in  the  faid  diib-iA,  of 
that  the  tithes  of  fuch  woods  had  ever  been  paid  to  or  received 
by  their  lefftes ;  and  therefore  they  did  not  fet  up  any  claim  or' 
title  to  the  tithes  of  the  faid  wood  fo  fallen  by  Judyn^  bat  di& 
claimed  all  right  and  title  thereto. 

The  defendant  Barrtngton  faid,  that  he  believed  that  the 
plaintiff  was  vtcar  of  the  parifli,  but  not  that  he  was  entitled  to 
all  the  fmall  tithes  or  the  tithes  in  kind  of  wood  arifing  or 
.  fallen  in  Brunfend  ^arter^  or  particularly  to  the  tithes  of  wood 
there  belonging  to  Jocelyn,  for  that  wood  being  a  great  tithe^ 
and  not  a  fmall  tithe,  a  vicar  could  not  be  entitled  tliereto,  but 
by  endowment  or  prefcriptjon ;  and  that  unlefs  the  plaintiff 
could  fupport  his  right  by  ufage,  endowment,  or  prefcription^ 
he  the  defendant  claimed  fuch  tithe  of  wood  under  the  leafe  of 
of  the  college  of  common  right.  He  fet  forth  his  leafe  firoar 
the  college,  dated  the  twentieth  of  January  1761,  whereby  they 

f [ranted  him  all  manner  of  tithes  belonging  to  the  reAory  of  the 
aid  parifh,  paying  the  yearly  rent  of  twenty-fix  pounds,  eight 
{hillings,  and  tenpence  halfpenny,  and  feveral  other  fums  pay 
able  to  the  vicar  of  the  pariih  for  his  penfion ;  and  infiftedi 
that  by  virtue  of  fuch  leafe  he  was  entitled  to  all  tithes,  both 
great  and  fmall,  in  the  pariih,  and  to  tithes  in  kind  of  wood 
ndlen  there.  He  alfo  infifled  that,  a^  leffee,  he  was  fo  entitled 
of  common  right;  that  the  feveral  payments  and  ftipend  to  the 
faid  vicar  was  to  btt  taken  in  full  of  all  dues  whatfoever  to  the 
vicar«  He  admitted  that  he  had  never  coUeAed  the  fame*  He 
alfo  admitted,  that  there  was  fuch  a  place  as  Brunfind  ^iortiTf 
and  th;it  Jocelyn  had  cut  down  wood  therein,  and  he  infilted  on 
the  tithe  of  the  fame  accordingly,  whether  it  was  a  great  or 
fmall  tithe. 

The  plaintiff  replied  ;  the  defendants  rejoined }  and  witneffes 
Were  examined  on  behalf  of  the  plaintiff  only  \  and  upon  hear* 
ing  counfel  and  reading  feveral  depofltions  \  and  on  full  hearing 
of  the  matter ; 

The  Court  ordered  the  defendant  Joaljn  to  pay  all  the 
tithes  to  the  plaintiff  demanded  by  the  billy  to  wit»  four  pounds^ 
ten  fhiliings^  for  his  tithe  of  the  underwood  cot  down  by  iiun  in 
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t 

1760  in  Poplaf^i  Wood  \  and  four  pounds,  fixteen  fhillings,  for        Wt  at 
his  titiie  of  the  underwood  cut  down  by  him  in  1764  in  Carter' i      ^  ^^"^ 
Grave  ;  the  plaintiff  waiving  any  account  of  the  tithes  of  wood      J®^**^"* 
and  underwood  to  be  taken  before  the  deputy  remembrancer, 
JoedjH  confenting  to  pay  the  two  fums  aforefaid  in  lieu  of  the 
tithes  thereof,  and  which  he  admitted  by  hb  anfwer  to  be  due  to 
the  pkuntiff*. 

The  Court  further  ordered  Jocelyn  and  Barrington  to 
pay  to  the  plaintiff  his  cofts  of  this  fuit  to  be  taxed  ;  that  the 
plaintiff  do  pay  to  the  mafter,  &c.  of  Trinity  College^  in  Cambridge^ 
their  cofts  of  this  fuit,  according  to  the  courfe  of  the  court  \ 
and  that  then  Barrington  do  pay  the  fame  over  again  to  the 
I^laintiff* 

The  Court  Full* 


HOWLEY    agahtfi  VeNABLES.  Hii^trTnw 

Hamp/bire,  ^tb  February.  I  jCg. 

npHE  bill  ftated,  that  the  plaintiff  was,  in  Ju/y  1757,  duly  The  vicar  efJW- 
•■"    prefented  to  the  vicarage  of  Sutton^  othcrwife  Bi/bop's  Sutton  fi^'s  Sattii,  ia 
in  the  county  of  Hants,  and  that  he  was  thereby,  or  by  feme  ^*^''*^*7* 
ancient  endowment,  prefcription,  or  ufage,  entitled  to  the  tithes  y^^^fewJ     m 
of  all  titheable  matters  and  things  yearly  arifing  therein,  except  graft  feed/fiunu 
of  corn,  grain,  and  hay,  efpecially  to  the  tithe  of  clover  feed,  foin  feed,  and 
ire  grafs  feed,  faintfoin  feed,  and  all  other  grafs  feeds,  in  kind  5  ^^  f*?^*^^ 
tnat  the  defendant  Half^  in  the  year  1766,  occupied  a  farm  ^J  thdpraya 
in  the  parifli,  and  fowed  therein  clover  grafs  feed,  rye  grafs  feed,  that'  his    right 
faintfoin  feed,  and  divers  other  grafs  feeds,  which,  when  ripe,  thereto,  as  fmaM 
he  cut  and  threfhed  for  feed,  and  converted  it  to  his  own  ufc,  ^^^}J^^^^^ 
without  ietting  out  the  tithes  thereof,  or  making  the  plaintiff  ^         * 
any  fatisfaAion  for  the  fame  ;  that  he  alfo  had  on  his  faid  farm 
during  the  faid  year  divers  other  titheable  matters,  the  tithes  of 
which  he  had  refufed  to  difcover  and  pay.     The  bill  therefore 
prayed,  that  the  defendant  might  account  with  the  plaintiff  for 
thd  tithes  aforefaid  ;  that  the  plaintiff's  right  to  fuch  tithe,  as 
vicar,  might  be  eftablifhed  ^  and  that  the  defendants  Fenables 
and  Rivers  might  refund  and  pay  to  him  what  they  hadfeverally 
received  from  the  defendant  Hale  and  the  other  occupiers  of 
land  iti  the  parifli  for  the  tithes  of  grafs  feeds  at  any  time  fince 
the  plaintiff  hod  been  vicar  thereofh 

The  defendants  admitted,  that  the  plaintiff  was  vicar,  and  had  The  clrfeiidam» 
duly  fcrvcd  the  cure.  •f^*  *^*  P"*^ 

^  tiff  la  vicar. 

The  defendant  Fenables  faid,  that  ^een  E/iAibetbj  by  her  The  defenaant 
letters  patent  under  the  Great  seal  of  England,  dated  the  ^'wW«  i«y», 
fecond  of  December,  m  the  thirtieth  year  of  her  reign,  had  '^^l^^d'^l 

redlory,  and  all  the  tithei  thereto  belongmg,  «>  7.  Cisrk, 

granted 
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Wowtiv       granted  to  T.  Clarkf  and  others  all  that  tha  rcftory  of  Ji/&5f 
*     '»^««/^         S////o>j,  with 'its  rights,  &c.  formerly  part  of  the  poflenions  of 
johrij  late  Bijbop  of  tVinchefler^  and    all  and  fihgular    houies^ 
iands,  meadows,  tithes   of  garb,   blade,  grain,  hay,  wool,  flax, 
hemp,  Iambs,  and  all  her  tithes  whatfoever,  as  well  great  as  (vaaSX^ 
and  all  oblations  and  emoluments  whatfoever  to  the  faid  xtStotj 
ffiat  7<i««  the  belonging  J  that  Raines  the  Firfly  by  his  letters  patent  dated  the 
l-r^f  granted  the  twenty-ninth  of  OBohety  in  the  fecond  year  of  his  reign,  granted 
dfthefaMrea-)-   '°  -^-  ^''^'^  ^^^  IV,  Stgrkey  3nd  their  heirs,  the  faid  reftory  and 
ry,to5eti»crwith  church  of  Bj/Ijjp  Sutton^  i^t\  to  hold  in  fee  ;  that  the  Paid  eftate 
atW  the  great  and  and  intcreft  of  them  in  the  faid  reftory  became,  by  divers  mcfiic 
^"^^^        ^^^^^  conveyances,  vefted  in  her,  and  that  Ihe  was  feifed  thereof 
»nd Starhv  a^  ^"  ^^^  fimplc,  together  with  all  the  tithes  both  great  add  fmall,' 
that  the   Va^e  and  all  oblations,  &c.  ;  and  fhe  denied,  that  (he  had  ever  heard, 
h.jd   been,    by  except  by  the  bill,  that  the  plaintiflFor  his  predeceflbrs  vicars  of 
jpncfnc   convey,  ^he  faid  parifh  were,  or  had  been,  endowed  with  any  tithes  what- 

tfnces,  veiled  m    ^^^^^^  ^^^.j^j^  ^^^^  ^^j^  p^^j^^  .    ^^^  ^^   ^^jj^  ^^^^    ^^   believed 

that  they  had  been  permitted  to  receive,  and  had  from  time 
fhat  th-  vicars  i^ipemorially  received,  fome  fmall  tithes  yearly  arifing  therein, 
had  been  per-  Slic  fubinittcd,  liowevcr,  to   the  court,  whether   fuch    ufage 
mitted  to  receive  (in  cafe  the  plaintiflF  could  prove  the  fame)  could  or  ought  to  be 
fomefmailt.thcs,  fg^  ^p  ^gainft  the  exprcfs  grant  of  a/l  tithes  whatfoever 'fo  granted 
Jj"^|*J^';\^^^       by   the   i'aid   letters   patent   as  aforefaid  ;    and   if  fuch  ufage 
d      •  f ft'd    ^^"^^   ^^   ^^^  "P  2ig^inft  ^uch    grants  as  aforefaid,  then  fhe 
that  fuch  a  u*  fubmitted,  whether  fuch  ufage  could  or  ought  to  be  confidered 
fage  could  not  as  evidence  of  an  endowment  of  any  tithes  whatfoever,  favcand 
prevail    againil  except  fuch  tithes  only  as   had  been,  from  time  immemorial, 
^*        f^^'^h*  P^^^  to  the  vicar  of  the  faid  parifh  ;  and  ihe  pofitively  denied, 
rant  •  or  if  it  ^^^^  ^^  knew  that  the  tithes  of  clover  feed,  or  of  any  other 
could,    it  only  grafs  fceds  fown  in  the   parifh,  or  any  pecuniary  fatis£a6lion 
ettendedtofuch  for  the.  fame,  had  ever  been   paid  to   the  vicar;  and  on  the 
ttwha^reaw"  ^^"^^^^7  infifled,  that  fte,  and  all  thofe  whofe  eftate  fhe  had 
^  *  '  in  the  faid  redlory,  or  their  leffees,  had,  by  virtue  of  the  faid 

letters  patent  or  of  one  of  them,  conftantlv  received  in  kind  the 

w  h!d  cve'i  Jj-  ^^*^"  °^^^*  ^'^^^^  ^^^^'  ^y^  S^'afs  feed,  add  faintfoin  feed,  and  of 
ceived  the  tithes  ^^^  Other  grafs  feeds ;  and  alfo  the  tithes  of  the  feeds  of  turnips 
of  grafs  feed  $  in  the  faid  pari(h,  or  a  recompence  for  the  fame. 

but  that,  on  ihs 

contrary,  ihe  and  her  predeceflbrs  had  invariably  received  them  under  the  (aid  grant* 

The  defendant      The  defendants  Rivers  and  Hale  denied,  that  they  kneti^ 
J?iVm,theleflce  ^^3^  ^hc  plaiutifF  Or    his   predeceflbrs    vicars  of    the   partOi. 
atfL!^dTnie«^rhc  ^*^    ^^   ^^^^   endowed  with  any  tithes   whatever    therein  5 
vicar's  right  to  hut  they  faid,  that  they  believed  that  he  and  they  had  been 
the  faid  tithes  of  permitted  to  receive,  and  had  received  fome  fmall  tithes  yearly  ' 
grafs  feeds  |        arifing  therein  5  and  fubmitting  to  the  court  whether  fuch  ufage 

could  or  ought  to  be  coniidered  as  an  evidence  of  the  endow- 
ment of  any  tithes  whatever,  fave  f^ch  only  as  had  been,  for  time 
immemorial,  paid,  they  denied  that^  to  their  knowledge,  the 

plaintiff 
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iplainMfForhis  predecefTors  had  ever  fince  received  the  tithes       Ho-^*t.Eif 
of  clover  kcdj  rye  grafs  feed,  and  fair.tfoin  fecJ,  or  any  ether    ^  ^^'^-^ 
grufi  feed  in  the  faid  parifh,  or  any  recompence  for  the  fame, 
averring  that  fuch  tithes  had,  on  the  contrary,  been  conftantly 
received  by  the  impropriators  or  their  leflees. 

The  defendant  Riv/ts  faid,  that  the  defendant  Venabks  had  and  fejn,   that 
demifed  to  him  for  twenty-one  years,  along  with  his   farm,  ^^^     defendant 
all  that  the  parfonage  impropriate  of  Bifbop  Sutton,  and  all  tithes  ^fed^'hTlami 
whatever  thereto  belonging  ;  that  he  had,  by  virtue  thereof,  ^  him. 
received  the  great  tithes,  and  all  the  tithes  of  clover  grafs  feed, 
rye  grafs  feed,  faintfoin  feed,  and  all  other  grafs  feeds  in  the 
faid  parilh,  from  the  year  1758  :  and  he  fet  forth  a  full  account        , 
of  the  tithes  of  grafs  feeds  when  taken  in  kind,  and  when  let, 
and  for  what  rent,  and  an  account  of  the  grafs  feeds  in  1766 
fown  by  him  on  his  lands,  and  the  values  thereof,  and  of  the 
tithes.     He  alfo  faid,  that  in  December  1 766,  and  not  before, 
the  plaintiff'  applied  to  him,  and  claimed  the  tithes  of  all  grafs 
feeds  grown  in  that  year  ;  but  that  he  had  refufed   to  pay, 
or  to  make  him  any  fatisfaf^ion  for  the  fame.     He  alfo  faid, 
that  he  had  paid  the  plaintiff /r  compofition  for  all  his  fmall  tithes 
to  the  year  1 766  inclulive,  and  had  receipts  for  the  fame  ;  and 
he  denied,  that  he  inflfted  on  fuch  receipts  in  bar  of  the  plaintiff's 
demand  for  the  tithe  of  grafs  feeds  ;  but  fubmitted  to  the  court, 
whether  the  plaintiff  was  entitled  to  the  fame  or  not* 

The  defendant  Hale  faid,  that  he  had  rented  a  farm  in  the  The  defendant 
jpariih  ever  fince  the  plaintiff  had  been  vicar ;  but  that  he  had  ^^^  ^*y*»  **»** 
never  kept  any  account  of  the  tithe,  of  the  grafs  feeds  which  ^^^u'*^^]*"^^^]^* 
had  grown  thereon,  the  fame  having  been  taken  in  kind  by  the 
defendant  Rivers  until  the  year  1757,  he  having  from  that  time 
rented  the  great  tithes  of  his  faid  lands,  together  with  the  tithes 
of  the  grafs  feeds,  at  one  grofs  rent,  without  diftinguilhing  one 
tithe  from  the  other.  .  He  alfo  faid,  that  he  had  paid  the  plaintiff 
two  pounds,  iixteen  {hillings  a-  year  as  a  compofition  for  his  fmall 
tithes  for  the  years   1764  and  1765,  but  had  made  no  exprefs 
agreement  with  him  for  the  year  1 766,  expelling  that,  as  th^ 
plaintiff  had  never  given  him  any  notice  to  dJfcontinue  the  faid 
compoiition,  he  would  continue  to  accept  it,  and  that  if  he  had 
given  fuch  notice  he  fhould  have  fet  out  his  tithes  in  kind,  and 
tendered  the  fame  to  him. 

The  defendant  Venables  admitted,  that  (he  had  executed  the  The  mprapn^. 

indenture  to  River/ ^  but  denied,  that  fhe  had  received  arty  mv  admits,  that 

tithes  whatever  in  the  parifh,  or  any  fatisfaftion  for  the  fame,  ^'''"['''  "hisicf- 

other  than  the  rent  therein  mentioned.     She  admitted,  that  the  "^  ' 

plaintiff  had  applied  to  her  for  the  tithe  of  clover  feed  and  other  'rf.i^f  ^t?- 

•       #•  /•      1  •  .   i/itiroj  r  1         /I  •*S'*^  ^^  receive 

grafs  feeds,  which  me  had  refuied  to  pay  j  for  that  me  was  ihctithcsof  graft 
impropriatrix  of  the  parifh,  and  the  tithes  of  all  grafs  feeds  feeds. 
belonged  to  her  as  impropriatrix,  by  virtue  of  the  laid  letters 
Vol.  III.  P  patent  4 
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HowiitY  patent ;  that  (he  had  accordingly  always  received  th^  ftme 
YK^AMLxt  ^'^'^  ^^^  P^^^  tirhes,  and  had  let  them  therewith  at  one 
yearly  rent.  But  akhougb  flic  infifted,  that  {he  had  .%  juft 
right  thereto  under  the  faid  grant  and  the  conftant  enjoyment 
which  had  been  had  thereof  under  the  fame,  flic  fubmitted 
to  the  consideration  of  the  court  whether  thefe  tithes  rrere  to 
be  deemed  great  or  fmall. 

the  aefcfMrant      The  defendant  Hale  admitted,  that  he  had  taken  and  con- 

hf^T^/^l  ^^r^^^  ^^  ^'*  ^^^"  ^^^  ^^^  ^"^^  ^^  ^^^  ^^^  titheable  matters  and 
the  pUintiff  his  t^^ings  which  grew  on  the  lands  he  occupied  in  the  year  1 766 ; 
tithes.  and  faid,  that  he  had  fet  forth  a  true  account  thereof,  except 

the  great  tithes  and  the  tithes  of  grafs  feeds. 

^ardr"  '^'^^  plaintiff  replied  ;  the  defendants  rejoined  (  and  witJiefles 

were  examined  on  both  fides  ;  when  upon  hearing  counfel  for 
all  pacties  ;  and  reading  feveral  depofitions  for  the  defendants  | 
the  records  from  the  office  of  the  lord  treafurer*s  remembrancer 
of  this  court  of  the  inrollment  of  a  grant  from  ^ueen  Eltzaheib  of 
the  reftory  of  Bijhop  Smm^  dated  the  fecond  of  Deeetnber^  in  the 
thirtieth  year  of  her  reign ;  the  inrollihent  of  a  grant  from  Janus 
theFirfty  in  the  fecond  year  of  his  reign ;  and  on  full  debate  of 
the  matter  \ 

The  tithes  of  the  The  Court  declared,  that  the  plaintiff,  as  vicar  of  ^uttuiy 
creed  to  the  tl.'  ^*^«™^f«  ^iM  Sutton,  was  entitled  to  the  tithes  of  clover  feed, 
ftr  I  .  '  ^^  ff^^^  ^<^^^»  faintfoin  feed,  and  of  all  other  grafs  feeds  yearly 

arifing,  renewing,  or  increafing  within  the  faid  parifli,  or  the 
titheable  places  thereof  ^  and  therkupon  ordered  the  de- 
fendant M,  Rivers  to  accoun:  for  the  full  value  of  the  tithes,  as 
well  of  the  feveral  grafs  feeds  which  he  had  on  the  lands  by  him 
occupied  within  the  parlfli  as  of  the  feveral  grafs  feeds  which 
grew  upon  the  lands  occupied  by  any  other  perfon  in  the  parifli 
which  had  been  paid  to  or  received  by  him,  as  leflee  of  the 
impropriatriic,  for  and  during  the  fpace  of  fix  years  next  before 
Hilary  Term  1 767,  that  being  the  term  in  which  the  bill  was 
exhibited. 

and  the  dcfetid-      Jug  CotJRT  alfo  ordered  R.  Hale  to  account  for  the  tithes  of 

w  a^rfLghT  *^«  ^«^«'al  ^^^^  f««^«  ^^^^^  P'«^  ^^  *^»5  '*»^s  AMt\ti%  the  time 

aforefaid,  which  had  nol  been  paid  by  him,  to  M^  Rivtrj,  as 

leffee  of  the  tithes. 

The  Court  farther  ordered,  that  R*  Hale  do  pay  to  the 
plaintiff  two  pounds,  fixteen  ihillings,  being  the  compofition 
due  from  him  for  his  fmall  tithes  in  1 766. 

with  oofti.  The  Court  alfo  ordered  the  faid  defendants  to  pay  the 

plaintiff  the  cofts  of  this  fuit,  to  be  taxed>  &c. 
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K^ntf  ()th  February  1 769. 

^irtiE  bill  ftaWd,  thit  by  indenture  dated  the  ti^Cnty-fifth  of  The  Jefl^   of 
.         March  J  in  the  year  1762*  hct^ttn  the  Archbijhop  of  Canter-  tMe  reaory  and 
*«rfy  and  the  plaintiff,  the  Archbijbop  cf  Canterbury  granted  to  the  ^''^**  ?'  ^>^''* 
plainciff,  his  executors,  &c.  all  that  the  rcftory  of  ^ppledore^  dims  the  tUhw 
in  the  county  of  Kenty,  togcttiet*  with  the  gkbe  lands ^  all  rentSNand  of  corn,  grain* 
profits  thereto  belonging,  and  all  the  tithes  of  Beckard  and  Kite^  and     Iviy,     in 
dthcrwife  Beckett  and  Rite^  excepting  and  referring  to  him  and  ^^^* 
hisfucccflbrs  the  advowlbn  of  the  faid  vicarage,  ro  hold  the  faid 
parfonage  and  pretnifes  from  the  twcnry-fifch  oi  March  afore- 
iaid,  for  twenty  one  years  ;  that,  by  virtue  thereof,  the  plaintifl? 
had  been  In  polTeffion  of  the  faid  rcftory  and  appurtenances  ever 
fince,  an4  was  then  entitled  to  the  tithes  of  all  corn,  grain^  and 
hay,  yearly  ari^ng  therein  or  in  the  tltheable  places  thereof  % 
that   the  defendant  Munk  arid  others  had^  ever  fince  the  year 
1 765,  occupied  lap^s  therein, and  had,  for  two  years  refpeftively* 
gathered  corn,  grain,  and  hay  therefrom,  the  tithe  in  kind  of 
which  they  had  refiifcd  to  pay  ;   and,  by  cottibination  with  thd 
defendants  AtifliH  and  Thatcher^  who  were  the  owners  of  the  (aid 
lands,  and  thd  defendant  Dijney^  who  was  the  vicar  of  the  parifb, 
pretended  that  no  tithes  in  kind  were  dud  for  corn,  grain,  ahcl 
hay,  but  a  yearly  fum  in  lieu  thereof,.  The  bill  then  further  flated^ 
that  the  plaintiff* and  the  former  leflees  of  the  rectory  had  fome- 
times,  for  conveniency,  accepted  a  yearly  pecuniary  payment  irt 
lieu  of  the  tithes  of  corn  and  grainy  that  is  to  fay,  four  (hillings  an 
acre  for  wheat  and  two  (hillings  an  acre  for  lent  corn  ;  but  it 
denied  that  fuch  fun^s  had  been  accepted  as  moSifes^  but  only  as 
temporary  compofitions  \  and  indfied,  that   the  monies  had  been 
cxpre(red  to  have  been  To  received  in  the  receipts  given  for  the 
fame  ;  and  that  they  had  not  been  continued  for  any  length  of 
time,  nor  with  any  certainty.     The  bill  alfo  (lated,  that  tithes  of 
com  and  grain  had  been  formerly,  and  within  the  memory  of 
man,  paid  in  kind  within  the  faid  rcOory.     It  then  ftated,  that 
the  plaintiff  had  determined  fuch  corhpolitiotis  in  the  months  of 
May^  Juney  and  'July  1765,  by  giving  public  notice,  and  alfo  by 
letters  or  notices  to  the  occupiers  of  land  Within  the  re^ofy  \ 
and  that  notices  had  been  particularly  given  to  the  defendants 
the  occupiers  that  the  plaintiff  intended  to  take  his  tithes  in 
kind«    The  bill  then  chargcdj  that  there  were  in  the  cuftody  of 
the  Archbijbop  of  Canterbury  two  ancient  furvcys  of  the  eftate  and 
revenues  of  the  faid  archbilhbpric,  the  one  dated  in  16 16,  the 
other  in  1647  ;  and  that  in  both  of  the  faid  furveys  all  or  moft 
of  all  the  imdufes  in  lieu  of  tithes  which  were  payable  within  the 
faid  re£lory  and  vicarage  were  mentioned  \  but  that  no  mention 
was  therein  made  of  any  mcdus  payable  in  lieu  of  the  tithes  of 
corn  or  of  any  other  tithe  within  the  faid  re£tory  ;  that  it 

P  X  appeared 
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Hctst         appeared  by  another  entry,  in  1647,  that  the  tithes  of  the  faia 
ofiamfi         rc£lory  were  then  valued  at  thirty  feven  pounds  a  year ;  that  it 
^^"''*'        alfo  therein  appeared  that  the  yearly  payments  which  had  been 
made  heretofore,  had  been  accepted  in  lieu  of  tithe  com  and 
grain,  and  not  in  lieu  of  tithe  hay ;  that  the  reafon  why  tithe 
hay  had  not  been  demanded  by  former  leflecs  was  owing  to  the 
fmall  quantity  of  hay  that  had  been  made  within  the  re6kory  ;  and 
that  the  modus  pretended  by  the  defendants  to  be  payable  to  the 
vicar  in  lieu  of  tithe  hay  and  all  vicarial  tithes,  was  in  reality  pay- 
able only  in  lieu  of  vicarial  tithes,  and  not  in  lieu  of  tithe  hay* 
The  bill  then  averred,  that  none  of  the  lands  within  the  faid  rec- 
tory were  exempt  from  the  payment  of  tithe  hay ;  that  tithes  of 
hay  had  been  paid  in  kind,  or  a  fatisfadlion  made  for  the  fao^e, 
within  the  time  of  memory,  and  particularly  from  all  or  mofl  of 
the  lands  then  in  the  occupation  of  the  defendants.     The  plain  • 
tiff  therefore  inlilled,  th-jt  he  was  well  entitled  to  tithes  in  kind 
of  all  the  corn,  grain,  and  hay  aridng  from  the  lands  in  the  faid 
rcftory  in  the  defendant's  occupation ;  and  that  they  ought  ta 
fet  out  the  fame  in  kind,  or  mnke  him  fatisfaiStion  for  the  fame* 
The  bill  further  ftated,  that  D'lfney^  the  vicar,  claimed  an  intercft 
in  the  matters  in  queflion,  and,  alledging  that  he  might  be 
ail'edted  thereby,  infixed  thac  he  ought  to  be  made  a  defendant ; 
and  that  the  archbijhop  was  entitled  to  the  freehold  of  the  faid 
re6lory,  and  alfo  had  an  intercft  in  the  fame ;  and  pbated 
that   the  faid  defendants  might  anfwer  the  premifes  ;  that   an 
account  might  be  taken  of  all  the  corn,  grain,  and  hay  which 
the  defendants  Munk  and  others  had  reaped  and  made  from 
tlieir  lands  in  the  faid  years  ;  and  that  they  might  refpeclivcly 
pay  to  the  plaintiff  one  tentli  part  of  the  value  for  his  tithe 
thereof. 

The  dcfcni^ant  The  defendant  Muni:  admitted,  that  the  plaintiff  was  the  leffcc 
Afwnifiys,  that  of  the  rcclory  J  that  he  was  entitled  to  the  tithes  of  corn 
\\t  paid  thr  j^^j  grain  ariliug  therein,  or  tofomething  in  lieu  thereof;  but 
roihion  foj  his  ^'^"^^^  ^^^^^  be  was  entitled  to  the  tithes  of  hay  -,  and  he  fct 
tithes  in  tlic  forth  the  quantities  of  land  he  rented,  and  what  he  had 
year  1764,  and  grown  thercon.  He  further  faid,  that  in  the  year  1764,  the 
that  he  d.d  not  pUintiff  had  told  him  that  he  would  take  three  fhillings  an 
ScVtodlurnlinc  ^^^^  round  as  a  compofttion  yearly  for  the  tithes  of  every  acre  of 
the  fanjc  j  corn  and  grafs;  thai,  in  1765,  he  caufed  the  fame  to  be  cried 

in  the  church  yard  oi  Appledore  \  that  on  the  twenty-eighth  of 
June  1765,  he  gave  notice  in  writing  to  the  defendants,  that 
he  would  take  their  tithes  of  corn  and  hay  in  kind,  and  that  he 
gave  the  fame  notice  in  1766.  All  the  defendants  faid,  that  they 
of  *four  fliiMmgs  ^^^^  ^^*^"  occupiers  of  land  in  the  parilh  for  feveral  years  paft ; 
an     acre     for  and  that,  from  time  immemorial,  there  had  been  and  then  was 
wheat,  and  two  payable,  and  of  right  ought  to  be.  paid  yearly,  on  the  feaft  of 
ftjiings  an.acre  5^/,^^  Thomas  the  ^poJiUf  by  the  occupiers  of  lands  and  tene- 
forWmcorn;      j^^gnts  therein,  to  the  redlor  or  his  leffee,  farmer,  or  tithe  ga- 
therer^ a  modus  of  four  (hillings  for  every  acre  of  wheats  and 
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and  infidsy  that 
the  tithe  of  hay 
belongs  to  the 
vicar,  and  that 
thtre  ktcmoiiufes 
cf  i^d.  an  acre 
for  n:oor  land, 
and  6d.  an  acre 
for  upland y  in 
lieu  thereof. 


two  fhillines  for  everv  acre  of  lent  corn  reaped  within  the  faid        Hulsc 
re<5lory,   in  li.eu  of  the  tithes  of  fuch    wheat  and  lent  corn        i^ukk! 
yearly  5  that  fuch  modus  had  been  from  time  to  time  acce^)ted 
and  taken  by  the  rc<Stor  or  impropriator,  or  his  leflee,  in  lieu  of 
tithes   of  fuch  corn  and  grain,   until  within  thefe  two  years ; 
that  tithes  in  kind  had  never,  to  their  knowledge  or  belief, 
been  paid;  that  they  had  yearly,  from  the  year   1764,  offered 
to  pay  fuch  mcdufes  to  the  plaintiff,  but  that  he  had  refufed  to 
receive  the  fame,  and  had  infixed  on  tithes  in  kind,  with  which 
they  had  refufed  to  comply.  They  further  faid,  that  the  plaintiff 
was  not  entitled  to  the  tithe  of  hay,  but  that  the  vicar,  for  time 
immemorial,  had  been  entitled  thereto,  or  to  a  modus  or  cuf- 
tomary  payment  in  lieu  thereof  5  that  th^re  had  been  immemo- 
rially  paid,  on  th^  Annunciation  of  the  BUJfed  Virgin  Mary^  to 
the  vicar  of  the  faid  parifh  for  the  time  being,  a  certain  modus 
of  twelvepencc  an  acre  for  every  acre  of  moor  land,  and  fix- 
pence  for  every  acre  of  upland  lying  within  the  faid  reftory,  and 
ib  in  proportion,  by  every  occupier  fefpcftively,  in  lieu  of  tithe 
hay  yearly  arifing  from  fuch  lands  refpedlively  \  that  fuch  modus 
had  been  immemorially    paid  and    accepted  \   that,   to   their 
know^ledge  or  belief,  tithes  of  hay  had  never  been  tendered  or 
paid  in  kind  within  the  faid  rcftory ;  that  they,  relying  on  the 
faid  modufeSi  had  not  fet  out  their  tithes  of  corn,  grain,  or  hay, 
or  kept  any  account  of  the  crops  thereof,  but  that  they  be- 
lieved the  tithes  of  wheat  might  yearly  have  been  worth  fix 
ihillings  an  acre ;  lent  corn,  three  {hillings ;  and  hay  in  kind. 
one  fliilling,  and  no  more;  that  they  were  then  and  always 
bad  been  ready  to  pay  the  plaintiff  fuch  modufes  as  aforefaid,  in 
lieu  of  tithes  of  corn  and  grain  in  each  of  the  faid  years ;.  that 
they  had  paid  the  fame,  and  that  be  had  accepted  thereof ;  but 
that  they  had  not  taken  any  receipts  for  the  fame,  as  fuch  pay- 
ments were  regularly  entered  in  the  impropriator's  book. 

The  defendant  Aujlin  faid,  that  (he  was  fcifed  in  fee  of  divers  The  ownert  <rf 
lands  and  tenements  within  the  reftoryj  and  that  the  faid  lands  ^[j*  »«>«*•  •<*«njt 
and  tenements- were  in  the  occupation  of  the  feveral  defendants  ^^^  ^^^^  ^^ 
aforefaid,  as  her  tenants*  fendanu  \ 

The  defendant  Thatcher  faid,  that  he  was  fcifed  in  fee  of 
divers  lands  and  tenements  therein,  which  were  in  the  occupa** 
tion  of  the  defendant  Boon^  as  his  tenant ; 

The  faid  defendants  faid,  that  they  believed  the  plaintiff  was  andinfift  on  the 
Icffce  of  the  reflory,  but  infifted  that  he  was  not  entitled  to  ^^"^  '""''->'• 
tithe  hay ;  and  that  by  cuftom  there  was  paid,  on  the  fead  of 
Zaint  Thomas  the  Apoftle^  by  the  occupiers  of  lands  within  the 
faid  redlory,  a  modus  of  four  (hillings  an  acre  of  wheat,  and  two 
(hillings  an  acre  of  lent  corn,  and  fo  in  proportion  for  a 
greater  or  lefs  quantity  than  an  acre ;  that  fuch  modufes  had 
been  accepted  in  lieu  of  the  tithes  thereofj  until  about  two 

P3  years 
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Hum  years  (incCi  and  that  tithe  of  corn  and  grain  bad  never  hcen  paid 
^i^nfi  in  kind  5  tliat  their  fcveral  tenants  hsjd  ufually  paid  the  faiq 
^"'*^*  pi:;di{fes  to  the  plaintiflF  up  to  the  fcaft  of  Saint  Thomas  1764, 
and  that  they  were  ready,  and  had  offered  finc^  to  pay  him  the 
fame,  but  that  he  had  refufed  to  accept  thereof;  that  the  faid 
plaintiff  was  not  entitled  to  any  tithe  hay,  but  that  th^  vicar, 
for  time  immemorial,  had  been,  and  then  was  entitled  to  a 
modus  on  the  feaft  of  the  Blejfed  Virgin  Mary  of  one  Shilling  an 
gcre  for  moor  land,  and  iixpence  an  acre  for  upland,  and  to' an 
proportion,  in  lieu  of  tithes  of  hay  yearly,  and  of  all  other  y'l" 
carial  tithes  in  refpedl  thereof^  that  fuch  modus  had  been  paid 
^nd  accepted  accordingly,  and  that  no  tithe  of  hay  lu|d  evec 
l>een  paid  in  kind. 

The  vicar  fayi,  '  The  defendant  Di/ney  faid,  that  he  then  was,  and  for  forty 
fjiat  he  has  re.  years  paft  had  been  vicar  of  Apphdorf\  that  fuch  modus  of 
V^i  in^  u*of  ^''^clvepence  and  fixpencc  had  been  paid  in  lieu  of  all  vicarial 
f ithc  hay,  but  tithes  whatfoever  of  pafture  land  in  the  faid  parifli ;  that  he  had 
that  he  doci  not  accordingly,  from  time  to  time,  received  fuch  refpeOivc  yearly 
€W»  thciamej  fums  from  the  occupiers  there,  in  lieu  of  all  vicarial  tithes  5  that 

Jie  did  not  claim  any  right  whatever  to  any  tithe  in  kind  from 
the  faid  lands  other  than  as  aforefaid,  or  any  tithes  of  pafttjre 
lands  in  the  faid  parilh  \  that  the  late  Archhifi>op  of  Canterbury  was 
feifed  of  the  reciory,  and  of  all  tithes  of  corn,  grain,  and  hay  ; 
and  that  he  granted  fuch  leafe  to  the  plaintiff.  He  admitted,  that 
the  defendant  Muni  and  others  were  occupiers  of  lands  within 
jthe  pariih  5  that  they  had  fomc  difputc  with  the  plaintiff  on 
account  of  their  tithes  ;  that  they  infided  that  the  faid  rmdufes 
were  payable  to  the  vicar  in  lieu  of  tithe  hay  and  all  other  vi- 
carial tithes  ;  and  that  he  laid  no  claim  to  the  tithe  of  hay  arifing 
unlcfs  it  (hcmld  ^^  ^"7  ^an^s  within  the  faici  parilh,  nor  to  any  fatisfa£bion  what- 
appearthatheii  foever  in  lieu  of  fuch  tithes,  unlefs  it  Should  appear  that  the 
entitJed  thereto,  modufcs  claimed  by  him  were  payable  in  lieu  of  tithe  hay, 

Thej^Mijbopof  The  Archhijh((p  of  Canterbury  faid,  that  his  predeccflTor  was 
Caiuerbury    ad-  heretofore,  and  that  he  then  was,  in  right  of  the   faid  arch- 

"l*"'tiffU^lcffc!  ^^^^0P^'»c>  ^'^^^^^  '^^  ^^^  ^"^P^^  ^^  ^^^  reftory  of  AppUdort, 
o/*the  rea^ry^  ^'^^  ^^^  ^^'*^  '^^^"^  ^^^  appurtenances  thereto  belonging  j  that 
and  hopes  the  fuch  leafe  had  been  granted  to  the  plaiutiff  ^  and  that  he  hoped 
defendants  will  (he  court  would  decree  the  defcndaiUs  to  account  with  the 
}>edecreedtoa«-  plaintiflf  and  make  him  ^  fatisfaftiop  for  the  tiiUes  of  all  the 
^''"^  corn,  grain,  and  hay,  which  they  had  on  fuch  lands  fince  the 

date  of  the  faid  leafe,  and  for  which  they  had  not  already  made 
fatisfa^ion  ;  unlefs  it  ihould  appear  that  a  modus  or  ntodufes  was 
or  were,  rightfully  payable  in  lieu  of  fuch  tithes  refpc6Vively, 

The  cawfe  The  plaintiff  replied  to  the  anfwer  of  the  defendajats  the  ohc- 

^•f**  cupiers  5  and  they  rejoined ;  and  witncflcs  were  examined  ooly 

on  the  part  of  the  faid  defendants;  and  now  upon  hearing  counfel 
for  all  parties  \  and  reading  the  depofltions  to  the  feventh  inter- 
rogatory for  the  defendants  \  ^d  on  full  debate  of  the  matter; 
^'  •  The 
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T«B  Court  ordered  the  UIV  fo  far  as  the  fame  related  to  the        Hi'i» 
defeodants  Auftin  and  Thatcher^  owners  of  the  cftates,  to  be  dif-        ^''f 

miflcd  with  COfts.  Th,  bill^fmif. 

fed  agalnft  tfw  owners  of  the  land. 

The  Court  declared,  tbtt  the  two  feveral  modufest  as  fct  up  The  modufet  for 
by  the  defendants  the  occupiers,  of  four  (hillings  for  every  acre  ^****j  *?**  i*^"* 
ot  wheats  and  two  Ihuiings  for  every  acre  of  lent  corn,  were  too  ^p  ^aniu 
rank  \  ahd  THjeREUPpN  ordered  tlie  defendants  the  occupiers 
to  account  with  the  plaintiS'for  all  their  ftveral  tithes  in  kind  of 
corn  and  grain  which  they  fcvcrally  had  growing  and  arifing 
from  their  iaid  refpedlive  lands  in  the  faid  parifh  in  the  faid  two 
years,  and  pay  what  (hould  appear  to  be  due  on  fuch  account, 
with  cofts. 

The  Court  alfo  ordered  the  deputy,  in  taking  fuch  account  The  deputy  6i. 
and  taxing  cofts,  to  enquire,  whether  the  plaintiff  had  given  any  re^«<<  '^    «^-' 
and  what  notice  to  the  defendants  the  occupiers  to  pay  their  *'"'""' .  "f'j^^h**' 
fcvcral  and  refpeAive  tithes  in  kind  for  the  year  1765,  and  at  proMr'n"t,.x*Io 
vrhat  time  or  times  in  particular  fuch  notice  had  been  given  \  determ  ne    the 
and  that  if  it  ihould  appear  to  him  that  the  plaintiff  had  not  compofitioo. 
^ivcn  proper  and  reafonable  previous  notice,  then,  iti  taking  the 
laid  account,  to  charge  the  defendants  with  the  modufes  infilled 
upon  by  them  in  their  anfwer  to  the  faid  bill  for  that  year 
only. 

The  Court  further  ordered  the  bill,  fo  far  as  the  famerelated  The  bill  difmif- 
to  the  dena^nd  for  tithe  hay,  to  be  difmiffed  with  cofts.  ^^  **  ^®  ^^  ^«- 

mand    of   tith« 

Parker,  Chief  Botook        ^' 
Smtthe,  Baron^ 
Adams,  Bnron^ 
Perrott,  Baron. 


Emmett  arainfi  White.  Hilary t«sm 

•^  ^  Gjto  3. 

Norfolk^  gth  February  1 769. 

THE  bill  dated,  that  the  plaintiff  was  owner  of  eight  marihes.  The   v:car   of 
called  Upper  Darley,  Lower  Darley,  Great  Darley,  and  Little  jj^"'^^'!      '" 
Darleji  and  a  fmall  rond  to  the  lail  mar(h  belonging,  Good's  cmkLd^^l^. 
Marjb^  Hoik  Holmesy  Great  Mill  Marjh^  and  Little  Mill  Marjby  i^  of  il.  9s.  %d. 
and  the  ronds  belonging  to  the  Great  Mill  Marjh^  in  the  parifh  a  year,  in  lieu 
of  Freetborpe,  in  the  county  oi  Norfolk  /  that  Great  Mill  Marjb  0^  ^^c  tithes  of 
and  Uttk  Mil  MarJb,  with  the  ronds  belonging  to  the  former,  2.L,J^^ 
were  then,  and  for  lome  time  pail  had  been,  held  by  the  plaintiff  biu. 
Bately  as  tenant  to  Emmett ;  that  for  all   the  faid  premifcs  gee   white  «• 
there  had  been,  time  out  of  mind,  a  certain  ancient  modus  Read,   ante, 
of  one  pound,  nine  fhillings,  and  twopence,  payable  yearly,  page  15S. 
on  every  firll  day  of  Aug^/l^  according  to  the  computation  of  time 

P  4  commonly 
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Emmitt      commonly  ufcd  in  this  kingdom  before  and  until  the  alteration 

wfi^i         ^^  *^^  ^^^  ^'^^*  ^^^^^^  Lammas  Day,  and  on  every  twelfth  day  of 
Augujiy  according  to  the  computation  of  time  now  ufed  in  this 
kingiiom   immediately  after  and  ever  fince  the  alteration   of 
the  faid  old    ftile,  now  commonly   called   Old  Lampias   Doj% 
in  every  year,  in  lieu  of  tithes  in  kind  of  all  the  faid  prcmifcs, 
to  the  vicar  of  the  parifli  of  Freethorpe ;  that  the  plaintiff -Bwiw«rt 
and  his  ance(l:ors,  and  thofe  under  whom  he  claimed,  irho  had 
been  owners  and  proprietors  of  the  faid  eight  marfhes,  had,  time 
out  of  mind,  paid  zmcdus  of  one  pound,  nine  {hillings,  and  two- 
pence, as  before  mentioned,  in  lieu  of  the  tithes  in  kind  due 
annually  for  the  faid  marfhes  to  the  feveral  vicars  of  Freethorpe 
for  the  time  being  refpeftively,  and  in  particular  to  the  defendant 
White,  who  then  was,   and  for  fourteen  years  paft  had  been, 
vicar  thereof;  that  the  faid  defendant    White  the  vicar,  and 
the  defendant  Lcathei^  the  patron  of  the  faid  vicarage,  infifted, 
that  the  condant  payment  of  the  faid  modus  did  not  bar  the  claim 
of  tithes   in  kind   for  the  faid  marfhes  }   that  many    of  the 
ancient   inhabitants  of  the  faid  parifh,    who  well  knew   the 
faid   marihcs    and  ronds,     and   that    the    faid    ancient   modus 
had  been  many  years  paid  in  lieu  of  tithes,  were  old  and  infirnru 
The  bill  therefore  prayed,  that  the  faid  ancient  modus  of*  one 
pound,    nine  fliillings,  and  twopence,  might  be  efiabliihed  i 
and  that  the  plaintiffs  might  be  at  liberty  to  examine  their  wit- 
nefles  relating  thereto  inperpetuam  rei  memoriam,  £5*r. 

The  defendant  White  faid,  that  he  had  been  vicar  of  the  parifl^ 
for  feveral  years  pafl  -,  that  Emmett  was  owner  of  the  faid  eight 
marfhes  ;  and  that  part  of  them  was  held  by  Bately  }  but  he 
denied  that  he  knew,  otherwife  than  from  hearfay,  that  the  faid 
ancient  modus  had  been  immemorially  paid  in  the  manner,  and 
at  the  times  as  flated  in  the  billj  and  he  faid,  that  having  infpe^ted 
the  mofl  ancient  terriers  belonging  to  the  faid  parifh  which 
could  b-  found  in  the  office  belonging  to  the  Bijbop  ofNorwicVs 
court,  the  oldeft  of  which  appeared  to  be  dated  in  1709,  he  had 
found,  in  fome  of  fuch  terriers,  an  entry  of  the  feveral  modufes 
or  cuflomary  payments  as  due  and  payable  to  the  vicar  of 
Freethorpe  for  the  feveral  marfhes  or  part  of  the  marfhes  after- 
mentioned,  viz,  for  part  of  Upper  Barley,  three  fliillings  and 
fourpence  ;  Lower  Darley,  three  fhil lings  and  fourpence  \  Great 
Darley^  eight  {hillings  and  fourpence  5  Little  Darley,  four 
fhillings  and  fixpence  ;  the  north  part  of  Good^s  Marjh,  fix 
{hillings  and  eightpence  ;  and  for  Little  Mill  Marjby  three 
{liillings  and  fourpence ;  in  the  whole, one  pound,  nine  {hillings, 
and  {ixpence ;  that  he  had  alfo  found  in  the  faid  terrier  an  entry 
of  a  cuflomary  payment  of  eight  {hillings  and  fourpence  as  due  and 
payable  for  Great  Mill  Marjb,  being  one  of  the  eight  marfhes ; 
but  that  he  had  never  received  the  fame,  though  they  had  been 
demanded  by  him  as  vicar.    He  further  faid,  that  finding  by  the 

faid 
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iaid  terriers  that  the  cuftomary  payments  for  the  faid  marfliesi       Emmbtt 

or  parts  thereof,  amounted  to  one  pound,  nine,  (hillings,  and         ^z^^f-fl 

fixpence,  indeed  of  one  pound,  nine  ihillings,  and  twopence,       ^iiiT^t 

he  had  refufed  to  accept  the  fame  in  lieu  of  tithes  ;  but  that  he 

iiad    afterwards  agreed  to  accept  it  for  the   three  years  for 

the  marfhes  called  Langfird  Marjhes ;  but  whether  they  were  for 

the  payment  of  the  faid  (ight  marfhes  was  not  certain  ;  and  he 

fabmitted  to  the  Court,  that  Holly  Holmes  Marjb^  being  one  of 

the  eight   marOies,   was  not  comprehended  in  the   terriers  \ 

ib   that  it  did   not  appear  that  any  tmdus  in   lieu  of  tithes 

was  due  and  payable  for  the  fame  to  the  vicar*     He  denied, 

that  he  had  ever  made  any  demand  of  tithes  in  kind  of  the 

plaintiflT,  or  any  of  his  tenants,  for  the  faid  marfhes,  other 

than  the  faid  annual  payment  of  one  pound,  niqe  (hillings,  and 

^xpence,  which  he  apprehended  he  had  a  right  to  receive  ;  and 

be  left  the  plain ti^  to  his  proof  to  eftablifh  the  faid  payment  of 

one  pound,  nine  (hillings,  and  twopence. 

The  defendant  Leathes  faid,  that  he  believed  that  Emmett 
was  owner  of  the  eight  marfhes  ;  and  that  Bately  held  part 
thereof  as  tenant  to  him.  He  admitted,  that  for  all  the  fai4 
premifes  there  had  been,  time  out  of  mind,  a  certain  ancient 
piodus  of  one  pound,  nine  fhillings,  and  twopence,.payable  yearly 
Zt  Old  Lammas  Day,  in  lieu  of  tithes  in  kind  of  all  the  faid 
premifes  to  the  vicar  of  Freethorpe  j  and  believed,  that  Emmett 
and  his  anceftors  had  paid  the  fame  time  out  of  mind,  in  lieu  of 
tithes  in  l;ind  for  the  faid  eight  marfhes  to  the  feveral  vicars 
refpeftively. 

The  plaintiffs  replied  5  the  defendants  rejoined  ;  and  witneflcs 
were  examined  on  the  part  of  the  plaintiffs,  one  of  whom  was 
crofs  examined  on  the  part  of  the  defendant  White :  and  now 
Upon  hearing  counfel  for  all  parties  ;  and  reading  the  proofs 
taken  in  the  caufe> ; 

Th£  Court  ordered  and  decreed  the  faid  in^^of  onepound, 
nine  (hillings,  and  twopence,  paid  yearly  at  Lammas  Day 
as  aforefaid,  for  and  in  refpcfl  of  the  faid  eight  mar(he8  and 
premifes  in  the  bill  mentioned,  to  the  vicar  of  the  vicarage  of 
Freethorpe^  in  full  fatisfaftion  of  tithes  in  kind  arifing  or  renewing 
from  or  out  of  the  faid  feveral  marflies  and  premifes,  or  any  part 
thereof,  to  be  confirmed  and  effablifhed  as  againfl  fFbite  during 
the  time  he  (hould  continue  vicar  of  Freetborpe,  and  abfolutcly 
eftabli(hed  and  confirmed  as  againft  C,  Leathes,  the  patron  of 
the  vicarage  ;  and  that  the  defendants,  or  one  of  them,  do  pay 
to  the  plaintiffs  their  cofls  of  this  fuit,  to  be  taxed  by  the  deputy 
remembrancer  of  this  courtji  to  whom  it  is  hereby  referred  to  tax 
the  f^me. 

The  Court  ful;-. 

RocM 
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HilaitTieii 

9.  Cbo.  3. 


The   rt€tcf  of 

Bokeftong  Wtf^ 
in  Ftmhrokejhire^ 
AaCMy  chat  the 
i!cfendant  had  •- 
greed  lo  Uke  a 
kafc  of  the 
tithee  of  Ufpn 
MobtJIme       and 

iMit  had  rcfufed 
to  eaKccutt  the 


RocH  againji  Summsrs. 

Ptmbrvke/bin^  2ifl  Fehruarj  1769. 

'T'HE  reaor  of  RaUJhne  Wtfty  in  the  €Oiiot7  of  JP^mhnlu 

^    claimed  the  tiihc«  of  cotd,  graie,  haf^  wool^  lambs,  milfc, 
and  all  other  great  smd  fmall  tithes  therein  (  and  ftated»  that  the 
defendant  being  the  occupier  of  Upper  Raheftone  Lands^  had, 
in  the  year  1756,  applied  to  him  for  a  leaie  of  all  the  titli« 
arifing  on  the  faid  lands  }  that  thereupon  a  memoraiidttin  in 
writing  was,  on  the  eighth  of  Jym  1 759,  entered  into  and  figntd 
bythem»  whereby  he  agreed  to  fet  and  let  to  the  defeivdant 
all  the  tithesy  great  and  fn\A\%  arifing  on   Upper  R9k^me\ 
and  alfo  the  tithes,  great  and  fmall,  ariling  on  BrambU  Cbfa% 
Ihen  in  bis  occupation,  to  have  and  to  hold  for  and  during  their 
joint  lives,  at  twenty-feven  pounds  a-year,  the  payment  to  be 
made  on  Micbadmas  Day  yearly,  with  conditions^  as  ftated  in  the 
faid  bill ;  that  a  leafe  was  to  be  made  thereof;  but  that  the 
defendant  had  refufed  to  execute  the  f^me,  under  pretence 
that  the  faid  agreement,  as  to  the  faid  lands,  was  become  void 
and  of  no  eSeA.     The  bill  therefore  prayed,  that  the  defendant 
might  be  compelled  to  accept  a  leafe  of  the  faid   tithes  $  to 
execqte  a  cotmterpart  thereof^  and  to  pay  and  fatisfy  all  arrears 
of  rent  due  or  to  become  due  for  the  laid  tithes  during  the  con- 
tinuance of  fnch  leafe^  according  to  the  referyation  therein  men* 
tioped* 

The  defendant  The  defendant  admitted,  that  the  plaintiflT  was  reAor  of 
Ays,  he  itfiifed  Jioieftone  Weft  \  that  he  might  be  entitled  to  the  tithes  mentioned 
^**^£»t^ft^  in  the  bill ;  and  that  he  had  agreed  to  take  a  leafe  of  the  before 
cd  in*  hit  v^•  mentioned  tithes  of  the  faid  premifcs,  and  had  refufed  to 
Iwci.  execute  the  fame  for  the  reafons  mentioned  in  his  anfwer. 

The  plaintff  replied;  the  defendant  rejdned  |  and  witneffrs 
^were  examined  on  both  ddes  \  apd  upon  hearing  counfel  \  and 
reading  the  proofs  in  the  caufe  ;         ~ 

Tht  Court  de..  Tiff  CouRT  ordered  the  defendant  to  execute  a  leafe,  and 
€ree  a  fpecifi6  account  for  the  referved  rent  for  the  arrear  of  tithes  which  had 
y^^ffn^^     accrued  due  on  the  (aid  premifes*  &c.  and  to  pay  the  plaintiff' his 

tayedcefts. 

Parkeh,  Chirf  Barw. 
Smtthb,  Barw. 
Adimsi  Banm. 


LovAT 
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LovAT  againfl  Griffin.  HttAiTTuM 

9.  Gxo.  3. 
itaffordfnre^  ii%d  February  1769. 

^T^HE  biU  ftated,  that  in  the  year  1763  the  plaintiflT  was  duly  The  vicar  of 
-^  prefcnted  by  Lord  HatnUton^  the  lawful  patron,  to  the  Samdom^  inStmf^ 
yicarage  of  Sandon^  in  the  county  of  Stafford^  that  he  was  regu-  A^",  m  enti. 
larly  uiftitutcd  and  indudled  into  the  iamc  5  that  by  virtue  |J^^y  ^^j^hc,^^ 
thereof,  and  by  fome  ancient  endowment,  prefcription,  ufage,  or  ihe  parjfli,eithcr 
other  lawful  ways  and  means,  he  had  juftly  become  entitled  to  by  mdus  or  in 
poe  third  part  of  the  tithe  in  kind  of  all  corn  and  grain  growing  '**"^  j  to  one. 
in  the  faid  pariflb,  on  the  fide  of  a  certain  brook  in  the  faid  pariih  [|jh,'I,*'^^„'^ 
to  the  north  eaft  and  fbuth  of  the  faid  brook,  next  to  Sandw,  the  Samdou^^ 
whid\  faid  brook  runs  near  and  to  the  weft  of  Hardwici ;  of  Hardvieh 
^nd  a^fo  fg  this  full  tithe  in  kind  of  hay,  wool,  lambs,  hemp,  flax,  ^^^i  toaiJ  die 
»ift«j  «cci'e,cgfis,  apples,  and  all  other  forts  of  fruits;  the  Eitfirr  ?!'!f  ^J^^,  ?• 

*^?^      T         ar^  1  J-  i_    'n    •  i_         i-  i_      •   »       both  fide*  of  die 

|X>U^  the  Offerings  at  wedamgs,  chriltnmgs,  churchmgs,  burials,  (^^^  ^^^^   ^_ 
and  all  other  titfaeable  ipatters  arifing  in  the  faid  parifh  on  both  cept  of  ceruia 
tdo   the  faid  brook,  as  belonging  to  the  vicarage  thereof,  nnadows  cover- 
excepting  that  certain  piodujes  in  lieu  of  the  tithe  of  hay  of  certain  ***j*'^  JI"*t^^ 
meadowi  particularly  mentioned  in  a  terrier  of  tlie  faid  parifli  ^er^igs •»  fiST 
for  the  year  1698,  or  in  fome  other  terrier  or  terriers  of  the  faid  cd  jn  a  book 
parifh  in  ^hc  rcgiftry  of /^  Bijbop  of  Litchfidd and  Coventry^  which  called-ihc  Eaji^ 
^^dufis  the  plaintiff  did  not  mean  to  controvert  or  impeach' ;  ^^ 
«nd  alfo  excepting  any  other  modufes  in  lieu  of  feveral  fpecies  pf 
fiaall  tithes.    The  bill  alfo  ftated,  that  the  defendants   had> 
for   four   years   paft,   occupied    divers   lands    in    Sandan  and 
tlie   t|theable  places  thereof ;  that  the  parifhioners,   owners, 
gqd  .occupiers  of  lands  in  the  faid   pariih  had,  feveral  years 
before    the   plaintiff   became    vicar,    and    when    their  bnds 
^  lieither  grew  fo  much  corn  and  hay,  or  were  of  near  fo  large  an 
annual  value  as  they  then  were,  paid  to  the  vicar  a  compofition 
of  one  fhilling  in  the  pound    of  the  yearly  rent  or  value  of 
the  faid  lands,  as  a  fatisfaciion  for  one  third  part  of  the  tithes  of 
corn   and  grain  on  the  faid  Satidon  Side  of  the  faid  brook  ; 
and  for  the  whole  of  the  tithes  of  hay  and  other  titheable  matters 
(except  corn)  for  and  on  account  of  the  lands  occupied  by  them 
en  both  fides  of  the  faid  brook  ;  that  an  abatement  was  made 
tn  the  parifhioners,  owuefa,or  occupiers  of  land  on  the  weft  fide 
of  the  faid  brook,  in  confideration  that  the  vicar  was  not  entitled 
to  any  tithes  of  corn  and  grain  growing  on  the  land^  qq  the  weft 
fid€  of  the  faid  brook  *,  that  the  family  of  the  HamiltonSy  as 
impropriators  of  the  reftory,  were  entitled  to  the  whole  of  the 
tithe  corn  and  grain  on  the  faid  weft  fide  of  the  faid  brook, 
iBd  to  two-thirds  of  the  tithe  of  corn  and  grain  on  the  ^ndw 
Sideoi  the  faid  brook,  which  they,  for  feveral  years,  gathered 
in  kind,  or  otherwife  compounded  for  \  that  the  faid   J^wd 
Hamiit^n  was  then  entitled  to  the  fame,  as  impi^opriator  thereof; 
that  he  had,  for  four  years  then  laft  paftj  compouuded  with  the 
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LoYAT        feveral  owners  or  occupiers  of  arable  lands  therein   for  the 
q'^'I  feveral  forts  of  corn  and  grain  growing  thereon,  at  the  following 

rates,  viz.  at  the  rate  of  four  (hillings  by  the  acre  for  wheat, 
three  fliillings  for  barley,  and  two  fliillings  for  oats  ;  which  fall 
compofition  he  had  received  for  the  arable  lands  on  the  weft 
fide  of  the  faid  brook  ;  but  for  the  arable  lands  on  the  Sandon 
Side  thereof f  he  had  received  only  two  thirds  of  the  faid  feveral 
rates,  the  vicar  being  entitled  to  one-third  of  all  corn  and  grain 
on  the  faid  lands  on  the  Sandon  Side ;  that  the  aforefaid  payment 
of  one  fliilling  in  the  pound  was  only  by  way  of  compofitiofty  and 
not  edabliihed  or   intended  as  a  modus  \  and  as   an  evidence 
that  the  fame  had  not   been  fo  paid  or  eftabliflied  as  a  imdta 
time  out  of  mind,  the  plaintiff  charged,  that  by  a  book  con- 
taining an  account  of  the  tithes  and  dues  'aX'Eafter  paid  by  the 
parifhioners  of  the  faid  parifh  to  the   vicar  thereof,  viz.  to 
Air.  R.  JJllcy  who  was  vicar  of  the  faid  parifh  for  thirty  years 
from   1635  to  1665,  and  who  died   in  tiie  faid  1  aft-mentioned 
year,  as  appeared  by  the  regifter  books  of  burials  belonging 
thereto,    it   was    evident,    that    the   parifliioners,    owners,  or 
occupiers  of  lands  therein  did,  in  his  life,  pay  and  account  to  him, 
as  vicar,  for  tithes  in  kind  of  one-third  part  of  the  corn  and 
grain  on  the  Sandon  Side^  and  for  the  whole  of  the  tithes  in  kind 
of  hay  and  all  other  titheable  matters   (except  corn)  ariiing 
therein  on  both  fides  of  the  faid  brook,  excepting  that  certain 
modufes  or  cuftomary  payments  had  been  made  for  the  tithe  hay 
of  fome  particular  meadows,  and  for  fome  fpecies  of  fmall  tithes  j 
that  in  the  iaid  book  there  were,  Among  other  things,  entries 
in  the  words  and  figures  following,  viz.  «  Corn  on  the  Demefne 
•<  Lands. — Oats,  Nine  fcore  flrike  fowed,  three  flrike  and  an 
^<  half  goes  to  a  day's  work,  which  comes  to  about  fifty  day's 
«<  work,  rated  at  one  fhilling  and  eightpence  the  day's  work, 
**  the  whole  comes  to  three  pounds,  fifteen  fliillings,  the  third 
«*  part  to  one  pound,  fiwe  fliillings/' — "  Barley,  Four  fccrc 
,    ♦'  and  two  firikes  fowed,  three  flrike  to  a  day's  work,  comes  to 
«*  twenty-feven  day's  work,  rated  at  two  fhillings  and  fixpcnce 
«*  the  day's  work,  the  whole  comes  to  three  pounds,'one  fhilHngi 
*'  the  one-third  part  to  one  pound  and  fourpence." — «' Winter 
<*  CoiiK,  Fifty- five  flrike,  fowed  one  bufhel  and  a  half,  a  ftrike 
*'  to  a  day's  work,  comes  to  about  twenty-feven  days  workj 
'«  rated  at  three  fhillings  and  fixpence  the  day's  work,  the  whole 
*'  comes   to  four   pounds,   fourteen    fhillingSj    and    fixpence, 
«<  the  one-third  part  fo  one  pound, eleven* fliillings,andfixpencc5 
"  the  third   of  all  the  corn,  three  pounds,  fixteen  fhillings.; 
"  for  all   tithe  wool   and  lamb,  the  lay  rate,  hay,  mill,  and 
<*  Eafler  roll,  twenty  one  pounds,  ten  fhillings,  and  fixj5encc ; 
•*  for  the  horfe  grafs  in  Sand  Wood^  one  pound,  ten  fhillings  5 
<*  for  the  lay  of  all  foreign  cattle,  twenty-eight   pounds,  ten 
"  fhillings,  the  tenth  whereof  is  two  pounds,feventeen  (hillings  i 
^  M  Church  Field  herbage,  thirteen  fhillings  j  Eajier  roll,  fcvcntcen 
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•*  {hillings  and  fourpence ;  wool,  three  pounds,  four  fliUlings,        Lotat 

*•  and  ninepencc  ;  thirteen  lambs,  four  pounds  ;  herbage,  four      ^'"^^"^ 

**  pounds  ;  herbage  for  Oreils  Hays^  feven  (hillings  and  four- 

**  pence  \  and  for  herbage  on  the  north  fide  of  Gayton^  fourteen 

"  (hillings ;  and  for  hay  I  gathered  the  fame  year,  fourteen 

«*  {hillings ;  and  from  Richard  Cooke^iov  herbage, twelve  fhillings  ; 

«  and  for  hay  I  gathered  the  fame  year,  fix  Ihillings  ;  and  from 

•*   JV.  Ctofvesy  for  herbage,  ten  fliillings  ;  ind  for  hay  I  gathered 

•«  from   Anne  the  fame  year,  four  ihillings  ;    which  is  all  I 

«  gathered    from  Gayton  tenants.     Ra.    Astle/'     And    the 

plaintiff  charged,  that  there  were  many  other  entries  in  the  faid 

book  to  the  like  purport  and  effeft ;  that  foon  after  the  plaintiff's 

indu^ion  into  the  faid  vicarage,  from  the  many  improvements 

therein,  he  found  that  the  faid  compofit'wn  of  one  fliilling  in  the 

pound,  which  had  been  for  fome  time  paid  by  the  parifhioners, 

owners,  and  occupiers   of  land  therein,  in  lieu  .of  all  tithes 

coming  due  from  them  to   him,  was  greatly  inadequate  anct 

inferior  to  what  then  ought  to  be  paid  by  them  to  him  ;  and 

that  therefore  he  did  refufcf  to  comply  with  the  faid  compofition 

of  one  (hilling  in  the  pound  ;  that  after  having  given  due  notice 

thereof,  he  then  entered  into  a  new  compofirion  as  well  with  the 

defendants  as  alfo  with  all  the  other  parifliioners,  owners,  and 

occupiers  of  land  in  the  faid  pariih,  at  certain  prices  by  the  acre 

for  one-third  of  the  various  forts  of  corn  on  the  Sandon  Side 

of  the  faid  brook,  and  for  hay  and  all  the  faid  titheable  matters  ^ 

(except  corn)  on  both  fides  the  faid  brook,  upon  the  whole 

to  the  amount  of  one   (hilling  and  fixpence  in  the   pound, 

or  thereabouts,  according  to  the  improved  value  of  the  faid  ^ 

lands,  in  full  fatisfa£lion  of  all  tithes  due  to  the  plaintiff  arifing,  ,  \ 

&c.  thereon  \  tharthe  defendants,  and  aU  the  other  owners  or  ' 

occupiers  of  the   faid    parifh,  continued  to  pay   the  plaintiff 

the  faid  new  compofition  in  lieu  of  tithes  during  the  firft  two 

years  that  he  was  vicar  thereof ;  but  that  the  defendants  and 

many  other  of  the  parifiiioners  then  thought  fit  to  refufe  their 

new  compo^tion  \  and  that  thereby  the  fdme  became  determined. 

The  plaintiff  therefore  infilled,  that  he  was  entitled,  in  manner 

aforefaid,  to  tithes  in  kind  for  the  lad  two  yetirs,  they  having 

refufcd  to  pay  for  that  time  the  new  compofition,  and  having 

fince  that  time  cut  down,  fubtra(Eled,  and  carried  away,  corn, 

grain,  hay,  hemp,  and  fiax,  on  both  fides  of  the  faid  brook. 

The   bill  accordingly    prayed   an   account    and    payment  for 

one-third  part  of  all  and  every  the  tithes  of  corn  and  grain 

fubtradted  on  the  Sandon  Side  of  the  faid  brook,  as  alfo  the  full 

tithes  of  hay,  wool,  lambs,  hemp,  flax,  pigs,  geefe,  eggs,  apples, 

and  other  fmall  tithes,  on  both  fides  of  the  faid  brook,  during 

the  two  laft-mentioned  years. 

The  defendants  admitted,  that  the  plaintiff  was  vicar,  and 
entitled  to  all  fuch  tithes  as  had  of  right  been  payable  to  his 

predecefibrs  \ 
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pred^ccflTors  ;  but  denied,  that  he  was  entitled  to  one-third 
Or  other  part  of  the  tithe  in  kind  of  all  corn  and  grain  on  the 
SanJan  Side  of  the  brook^  or  to  entire  tithes  in  kind  of  hay  oil 
both  (ides  the  brook. 

The  defendant  Grjj/^n  faid,  that  he  had,  for  four  years  paft, 
occupied  Romeros  P(irm  \  that  it  had  been  in  the  tenure  and 
occupation  of  him  and   his  anccftors   for  ninety-two   years) 
that  he  had  alfo,  for  twelve  years  paft,  occupied  Hardnvick  Fanui 
two  third  parts  of  which  farm  lay  on  the  weftern  fide  of  the  faid 
brook  ;  that  one  invariable  fiirn  of  one  (hilling  and  eightpence 
yearly  had  been  immemorially  paid  by  the  occupiers  of  Romtr 
Farm  to  the  vicaf  of  Sdrtdotti  in  lieu  of  all  vicarial  tithes  arifing 
thereon  until  the  plaintiff  became  vicar  j  and  that  he  had  divers 
receipts  for  the  fame  ;  but  whether  it  was  an  ancient  prefcriptivc 
modus  for  the  faid  farm,  or  a  compo/iiion  only  with  the  vicars^ 
he  knew  not  )  but  that  he  hoped  he  fhould  be  able  to  prove  it 
to  be  an  ancient  modus  in  lieu  df  vicarial  tithes  for  the  faid  farm  % 
and  he  infiftcd  upon  the  fame.     Ut  further  faid,  tliat  he  had 
ufed  formerly  to  pay  to  the  vicar  one  pound,  ten  (hillingS| 
for    the    vicarial    tithes    of    Hardnvick    Farm  \  btit    that   he 
had  no  receipt  for  the  fame ;  and  that  he  had  never  heard  of 
any  invariable  fum  being  paid  for  the  tithes  of  the  faid  farm* 
He  faid,  that  in  the  year  1763  he  made  an  agreement  with  the 
plaintiff  for  the  lands  part  of  the  faid  farm  on  the  Sandon  Sidi 
of  the  brook,  viz.  two  (hillings  an  acre  for  the  meadow  land ; 
one  (hilling  and  eightpence  for  ^he  clover  land ;  for   wheat 
on  the  Sandon  Side  of  the  faid  brook,  one  (hilling  and  fourpcncc 
an  acre  ;  for  barley,  peafe,  and  beans,  one  fliilling  i  for  oats, 
eightpence  ;  two  (hillings  and  fixpence  for  a  lamb ;  and  one 
(hilling  for  a  fleece  of  wool.    He  alfo  faid,  that  the  ancient  cuf- 
tomary  payments  which  had  been  made  to  the  plaintiff's  prc- 
.dcccffors  had  been  tendered  to  the  plaintiff  half-yearly  for  both 
the  faid  farms  for  two  years  laft  paft  ;  and  he  denied,  that  he  had 
ever  made  any  agreement  with  the  plaintiff  for  the  two  firft  years 
after  he  became  vicar  for  and  after  the  rate  of  one  (hilling  and 
fixpence  in  the  pound,  as  fuggcftcd  in  the  bill,  but  by  the  acre 
only,   as  before-mentioned.     He  alfo  faid,  that  he  believed 
that  the  tenants  of  Lord  Hamilton  had,  for  two  years   only, 
agreed  to  pay  the  plaintiff4n  lieu  of  tithes  at  the  rate  of  one 
(hilling  and  fixpence  in  the  pound  of  their  rcfpeftive  rents. 

The  defendant  Piljbury  faid,  that  he  had,  for  four  years  pa(J, 
occupied  feveral  farms,  lands,  tenements,  gardens,  and  orchards, 
within  the  faid  pari(h,  as  mentioned  in  his  anfwer  ;  and  that  he 
believed  the  fum  of  one  pounder  annum  had  been  anciently  and 
immemorially  paid  to  the  vicars  of  Sandm  until  the  plaintiff' 
became  vicar,  by  the  former  occupiers  thereof,  for  and  in  lieu  of 
all  the  vicarial  tithes  of  the  faid  farm,  &c  j  and  he  infifted 

upon 


Giifriir. 


DURING  THK  REIGM  OF  GEORGE  THfc  THIRD.  213 

upon  the  fame  as  an  ancient  prefcriptivc  modus  in  lieu  of  tithes       i-wat 
in  kind  for  the  faid  farms  and  lands.  ^'^T^f^ 

The  defendant  Wootrich  faid,  that  he  had,  during  the  faid  time^ 
occupied  feveral  lands^  tenements,  and  gardens,  as  fet  forth  in 
his  anfwer  ;  but  that  the  Car  Meadow  lay  port  in  the  parifh  of 
S^fubiJf  and  the*  other  part  in  the  parifh  of  Siaw  $  and  that 
there  were  formerly  paid  to  the  vicar,  in  lieu  of  tithes,  two  pounds^ 
fifteen  Ihillings ;  but  whether  the  fame  were  paid  as  an  ancient 
prescriptive  mdus  or  as  «  c&mpo/itian  he  knew  not  \  but  he  hoped 
the  fame  (houid  not  be  impeached  ;  and  faid,  that  he  had  only 
ia  his  cuftody  one  receipt  for  the  fame. 

The  defendants  the  Lee/s  faid,  that  they  occupied  feveral 
farms,  lands,  gardens,  and  orchards,  as  ftated  in  the  anfwer  ; 
and  believed,  that  they  and  their  anceftors  the  former  occu«* 
piers  thereof  had  always,  and  for  time  immemorial  paid  »the 
former  vicars  feven  fhillings  and  fi^pence  half-yearly,  for  and 
in  lieu  of  all  vicarial  tithes  of  the  faid  farms  and  lands,  until  the 
plaintiff  became  vicar  of  the  faid  parifh;  and  they  infilled 
on  the  fame  as  an  ancient  prefcriptive  modus  for  them  \  but  they 
faidf  that  they  had  no  receipt  to  fhew. 

The  defendants  Griffin  and  Piljhury  fet  forth  all  and  every 
the  receipts  for  tithes  or  money  in  lieu  of  tithes  in  their  cuftody. 

And  all  the  defendants  fet  forth  a  full  and  true  account  of 
the  corn,  grain,  hay,  wool,  lambs,  and  other  titheable  matters 
which  had  ariien  on  their  farms  and  lands  withm  the  parifU, 
and  the  values  of  the  tithes  thereof :  and  they  faid,  that  they 
did  not  know,  except  by  the  bill,  that  all  th^  parifhioners^ 
owners,  or  occupiers  of  lands  within  the  faid  pariih  did,  at  any 
time,  pay  a  compcfitioH  for  tithes  to  any  vicar  thereof  at  the  rate 
of  one  (hilh'ng  in  the  pound,  fave  that  the  faid  payment  in  lieu 
of  tithes  might  amount  to  that  fum  according  to  the  old  rents  ; 
but  that  they  believed  that  mod  of  the  farms  and  lands  did  not 
pay  nincpence  in  the  pound  according  to  the  old  rents*  They 
denied,  chat  they  had  ever  infilled  that  any  certain  fum  of  money 
had  been  paid  to  the  vicar  as  a  modus  for  the  whole  parifh  ;  but 
faid,  that  they  believed  that  fome  perfons  living  out  of  Sandcn^ 
and  occupying  lands  therein,  had  paid  fome  additional  fum  of 
money  to  the  vicats  for  herbage  or  herbage  money.  They  alfo 
faid,  that  they  had  never  heard  of  R.  Aflle  being  vicar  thereof; 
but  that  they  had  heard  about  the  terriers,  as  ftated  in  the 
bill. 

The  defendant  Pf^i^yfaidy  that  he  was  in  the  occupation  of 
the  meadow  below  the  houfe  formerly  in  the  occupation  of  R* 
Lander  ;  and  that  in  the  terrier  of  1698  it  was  exprefsiy  faid 
to  be  covered  by  a  mAv  of  fourpence  yearly  in  lieu  of  tithe. 
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The  defendants  faid,  that  the  plaintiff  did  not  at  any  tim^ 
demand  tithes  in  kind  of  them,  or  give  them  notice  that  tithed 
in  kind  fhould  be  fet  out  for  him ;  but  that  he  claimed  without: 
any  notice  a  fum  of  money  in  lieu  thereof.     They  further  faid, 
that  they  had  tendered  to  the  plaintiff  the  sincient  and  cuftom- 
ary  payments  of  their  refpeAive  farms  and  lands  in  lieu  of  the 
vicarial  tithes  thereof,  half  yearly,  for  two  years  paft  ;  but  that 
he  had  refufc^d  to  accept  of  the  fame,  and  that  they  were  ftil! 
ready  and  offtred  to  pay  the  fame.     They  alfo  faid,  that  they 
believed  that  the  Hamilton  family  ^  as  impropriator  of  the  reftory^ 
was  entitled  to   the   whole   of  the  tithes  of  corn  and  grain 
on  the  weft  fide  of  the  brook,  and  to  two-thirds  only  on  the 
Bandon  Side  \  that  they  had  gathered  the  fame  for  feveral  year? 
in  kind,  or  compounded  \  and  that   the  prefent  impropriator 
in  like  manner  then  compounded  for  the  fame.     I'hey  admitted^ 
that  they  had  refufed  to  pay  or  fatisfy  the  plaintiff  their  feve- 
ral tithes  in  kind  \  and  as  to  the  tithes  of  corn  and  hay  they 
infifted,  that  the  plaintiff,  as  vicar,   could   only  lawfully  en« 
title  himfelf  to  the  fame  by  endowment  or  prescription  \  but 
that  no  fuch  endowment  exifted ;  and  that,  as  the  faid  tithes 
had  never,  in  any  inftance,  been  taken  or  received  by  any 
vicar  in  kind,  there  confequently  could  be  no prefcription  to  entitle 
him  to  the  fame.    They  therefore  fubmitted  to  the  judgment 
of  the  Court,  that  the  plaintiff  had  no  juft  right  to  fuch  tithes 
of  corn,  and  grain,  and  hay  *,  and  with  refpe£t  to  the  feveral 
other  titheable  matters  infifted  on  the  before-mentioned  an<i 
cient  modufes  \    and  prayed^  that  the  fame  might    be  efta- 
bUfhed. 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and  witneiles^ 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  on 
both  fides  \  and  reading  the  anfwer  and  fchedules  thereto ; 
an  order  to  prove  exhibits,  &c.  the  fame  being  teiriersof 
the  vicarage  of  Sandcn  exhibited  at  various  vifitations,  and 
afterwards  depofited  in  the  regiftry  of  the  Lord  Bijbop  of 
Litchfield  and  Coventry,  viz.  for  the  years  beginning  1602  and 
ending  1758;  feveral  depofitions  ;  an  ancient  book  written  and 
kept  by  Ralph  AJlle,  a  former  vicar  of  the  parifh,  containing 
an  account  of  the  tithes  and  dues  at  Eqfler  paid  by  the  occupiers 
of  lands  therein,  as  vicar  thereof  \  an  ancient  regifter  book 
belonging  to  tlie  parifh  ;  an  entry  therein  made  of  the  btirial  of 
the  faid  K»  Aflle  in  16(^5,  who  was  vicar  thereof  thirty  years. 

The  Court  declared,  that  the  plaintiff,  as  vicar  of  Sandon^ 
was  entitled  to  one-third  part  of  the  tithe  in  kind  of  all  corn  and 
grain  grown  on  the  fide  next  to  Sandon  aforefaid  of  a  certain 
brook  in  the  faid  parifh  running  by  or  near  a  certain  place 
there  called  Hardwicke  }  to  all  the  tithe  of  hay  in  kind  on  both 
fides  the  faid  brook  within  the  faid  parifh,  except  the  tithe  hay 
of  certain  meadows^  which  was  admitted  by  the  plaintiff  to  be 

covered 
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covered  with  the  modufes  fet  forth  and  mentioned  in  the  faid  ter-        Lotat 
Tiers  for  1698,  1701,  and  1705  ;  to  all  manner  of  fmall  tithes  in      ^g<^^fi 
kind  throughout  the  faid  parijQi  (except  fome  fpecies  of  fmall 
tithes  which  were  admitted  by  the  plaintiff*  to  be  covered  with 
tnodt^es  payable  at  or  'about  Eafier  In  every  year),  and  to  the 
JEafier  offerings,  called  the  Eafter  rWA 

The  Court  thereupon  ordered  the  deputy  remembrancer 
to  take  an  account  of  what  was  due  to  the  plaintiff  for  one-third 
part  of  the  tithes  in  kind  of  all  com  and  grain  grown  and  pro- 
duced on  the  farms  and  lands  feverally  and  refpedlively  occupied 
by  the  defendants,  on  the  Sandon  Side  of  the  faid  brook,  from  the 
twenty-fifth  of  December  1764  ;  and  also  to  take  an  accouac 
from  the  fame  time  of  what  was  due  for  the  whole  tithe  in  kind 
of  all  hay  upon  the  farms  and  lands  occupied  by  them  on  both 
fides  of  the  iaid  brook  throughout  the  whole  of  the  faid  parifh 
(except  for  the  tithe  hay  of  a  certain  meadow  below  the  houfe^ 
which  was  admitted  by  the  plaintiff  to  be  covered  with  a  modus 
of  fourpence  yearly)  ;  and  also  to  take  an  account  from  the 
fame  time  of  what  was  due  to  the  plaintiff  for  all  the  fmall  tithes 
in  kind  which  had  arifen  on  the  faid  farms  and  lands  feverally 
and  refpedively  occupied  by  them  throughout  the  faid  parifh 
(except  for  thofe  fpecies  of  fmall  tithes  which  the  plaintiff 
admitted  to  be  covered  with  modufes  payable  at  or  about  Eafier 
in  every  year),  and  to  the  Eafter  offerings  C7\\t&  the  Eajler  roll  \ 
AND  ALSO  to  take  an  account  from  the  lame  time  of  what  was 
due  to  the  plaintiff  from  the  defendants  rcfpeftively  for  Eajler 
offerings  and  all  other  cuftomary  payments;  and  that  the 
defendants  do  pay  to  the  plaintiff  his  cofts  of  this  fuit,  &c. 


HltASTTzKM 

9.  Gftff.  3. 


Amler  againfl  Jackson. 

i 

ShrvpJInre^  2Stb  February  1 769. 

npHE  bill  ftated,  that  the  plaintiff;  as  rcftor  or  improj)riator  The  .^cawof 
-*     of  the  parifli  and  parifli  church  or  chapel  of  Ford^^  in  the  ^^^^  *  1$  enriijd 
county  of  Sakp^  was  entitled  to  all  tithes,  as  well  great  as  fmall,  to  the  tithes  of 
belonging  to  the  faid  church  or  chapel,  formerly  part  of  the  the       coppice 
poffeffions  of  the  college  of  Battlefield ;  and  that  he  and  his  ^^«^  ^"^  ^"^^ 
anceAors  had,  for  time  immemorial,  received,  as  well  all  tithes  ^i^i^Jcn^tiJ!^ 
and  dues  arifing  therein  as  all  others  that  belonged  thereto  in 
the    parifhes   of    Peuttjburp  Hannuood^  and  Mlerhury^  and  in 
particular  to  the  tithes  of  wood  ;  that  in  the  year  1764  the 
defendant  had   agreed  with  T.  Lee  for  a  large   quantity  of 
coppice  wood  then  growing  in  Birchley  Coppice ^  in  the  townfliip  of 
Ford^  containing  three  hundred  acres  j  for  one  timber  tree,  only 
one  being  then  growing  therein  ;  for  fome  afp  trees  growing  in 
Healb  Piece ;  for  allers  in  Blog  Meadonvy  excepting  out  of  the 
faid  wood  the  fame  number  of  waggers  as  were  left  ftanding 
Vol*  III.  Q^  •  when 
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Amlii        when  the  coppice  was  la(^  felled,  and  alfo  fix  timber  treet 
againfl        growing*  therein  ;    that  he   had  agreed  to   pay  the    faid  Lee 
Jackson.       f^^  ^^ic  fame,  as  alfo  to  pay  the  plaintiff  for  the  tithe  thereof ; 
that  the  faid  coppice  fo  fold  conlilied  partly  of  black  poles, 
which  were  waggers  left  {landing  upon  old  ftools  the  fall  before, 
and  partly  of  othier  coppice  wood  fprin^ing  from  fuch  like  ftools, 
or  the   roots  thereof,   which   the    defendant  felled,   barked, 
faggoted,  and  difpofed  of  proniifcuoufly,  and   not   feparately, 
and  fo  as  it  was  impoQible  to  diflinguiQi  the  bark  and   faggots 
of  the  one  from  thofe  of  the  other  y  but  that  he  had  contraftcd 
for  the  whole  thereof  as  tithe^ible  wood  ;  that  fome  time  before 
the  fame  was  felled,  the  plikintiff  told  the  defendant  that  he  and 
his  anceftors  had  always  received  two  fbillings  in  the  pound 
of  the  purchafe  money  for  all  coppice  and  other  woods  belonging 
to    the    faid  reclory   titheable  to    him   and  his  anceftors,  S 
the  fame  were  not  paid  in  kind  \  and  that  he   iliould  infift 
on  the  defendants  paying  in  like  manner  for  all  the  titheable 
wood  which  he  piirchafed  \  that  the  defeftdant  promifed  to  pay 
him  accordingly,  and  hi\d  paid  him  in  part  eleven  pounds,  but  had 
refufcd  to  pay  the  remainder,  under  the  unfounded  pretence 
that  the  plaintiff  was  not  entitled  to  the  fame.     But  the  plaintiff 
charged,  that  the  whole  wood  was  coppice  wood  (except  the  faid 
one  tree)  ;  and  that  as  it  all  grew  from  old  ftooIjS,  it  was  tithe- 
able ;  that  in  cafe  any  of  the  wood  (o  cut  down  was  above  twenty 
years   growth,  yet  the  fame  had  been  before  cut  down  and 
fold  as  underwood,  and  therefore  the  fame  was  liable  to  &c 
tithed  J  that  there  \yere  no  timber  trees  purchafcd  by  tjbc  de- 
fendant in  the  faid  coppice,  except  the  faid  one  tree,  which  was 
of  little  value.     The  bill  alfo  charged,  that  all,  fncli  tf  ecs  as  the 
defendant  called  black  poles  were  mere  coppice  wood,  and  were 
only  waggers  left  ftanding  at  the  preceding  fall,  to  be  cut  down 
at  the  next  fall,  as  ufual  in  that,  part  of  the  country  5  that  the 
fame  were  fo  fmall  as  not  to  be  able  to  fupport  themfelvcs 
upright  when  the  other  trees  were  felleji  from  about  them  ^ 
that   every  one  of  the  trees  pretended  to  be  timber  hj  the 
defendant  (except  the  faid  one  tree)  were  germins,  and  (prung 
from  old  ftools   often   before  cut,   or  the  rqots  thereof  and 
were  not    maiden  trees  ;  that  it  was  the  general   cu(tom  of 
the  country  to  let  a  number  of  wafers  ft  and  oh  every  acre  of 
wood  at  every  fall  to  grow  to  black  poles,  but  not  to  grow  to 
timber,   and  to  fell   fuch  waggers  {o   grown   to    black  poles 
at  every  fucceeding  fall ;  for  that  tithes  had  been  conftantly  paid 
for  black  poles,  and  had  been  immemorially  received  by  the 
plaintiff  and  his  anccftors,  and  all  others  entitled  to  the  uthe 
of  wood,  fuch  black  poles  having  'always  been  deemed  coppice 
or   underwood,  and  not  timber  ;  notwithftanding  which  the 
defendant  had  abfolutely  refufed  to  pay  or  make  any  fatisfa&on 
for  the  tubes  of  the  faid  coppice  wood  farther  or  more  tiafl 
what  he  had  already  fo  paid  as  aforefaid.    The  bill  therefore 

prayed, 
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prayed,  that  the  defendant  jnight  be  decreed  to  pay  to  the       ^J^^^!' 
plaintiff  two  fliillii^  in  the  pound  of  the  purchafe  money  of     j/^^i^, 
the   fai4  wood^  according  to  the   general  ufage  and  cuftom 
ip    the  parifh^  or  fuch  other  reafonaWe   fatisfaftion  for   and 
in  lieu  of  the  tithes  thereof  as  the  court  fhould  think  proper. 

The  defendant,  by  his  anfwer,  faid,  that  T.  Lee  having  fomc 
coppice  wood  and  timber  to  difpofe  of  in  Birchley  Coppice^  had 
agreed  with  himfor  the  purchafe  thereof  for  two  hundred  pounds, 
and  to  p^y  tithes  for  the  fame ;  and  he  fet  forth  the  agreement ; 
;iud  faid,  that  purfuant  thereto  he  had  felled  the  fame  ;  that  it 
confifted  of  coppice  wood,  youqg  timber  trees,  the  faid  oak  tree, 
and  afp  trees  \  that  he  coniidered  the  faid  coppice  wood  and  afp 
trees  as  titheable  ;  and  as  the  value  thereof  was  one  hundred 
guineas,  he  eilimated  the  tithe  at  ten  guineas  ;  that  as  to  the 
laid  timber  tree  and  eight  hundred  and  feventy-three  young 
trees,  he  coniidered  them  as  not  titheable  \  and  therefore, 
on  the  eleventh  of  January  1765,  tendered  tlic  plaintiff  eleven 
pounds  ;  that  the  plaintiff*  took  the  fame,  and  infilled  on  nine 
pounds  more  for  the  tithe,  becaufe  he  had  given  two  hundred 
pounds  for  the  whole,  alledging  that  the  whole,  except  the  oak 
tree,  was  titheable,  although  tliey  were  above  forty  years  growth. 
He  admitted  the  plaintiff's  right  to  the  tithe  of  wood,  lo  far  as 
the  fame  was  titheal^le  by  law  ;  but  he  infifted,  that  the  fa\d 
eight  hundred  and  feventy-three  timber  trees  which  were 
upwards  of  forty  years  growth,  and  the  faid  full  grown  oak  trep, 
were  not  by  law  titheable.  He  alfo  admitted,  that  they  grew 
amongft  the  coppice  wood  \  but  iniified,  that  they  were  not  cop- 
pice wood,  becaufe  the  coppice  wood  was  under  twenty  years 
growth,  and  the  faid  eight  hundred  and  feventy-three  black  poles 
did  not  grow  from  old  ftools,  but  from  their  own  roots,  and  were 
trees  left  at  the  former  falls  growing  from  their  own  roots,  and 
not  from  the  ftool^  of  trees  that  had  been  cut  down.  He  alfo 
admitted,  that  coppice  wood  and  underwood  had,  for  many 
years  paft,  grown  and  been  cut  down  periodically  upon  the 
twenty  acres  which  were  titheable  and  tithed  \  but  he  inflfted, 
that  it  did  not  follow  becaufe  the  coppice  and  underwood,  which 
w^Tc/ylva  e^dua,  growing  thereon  were  titheable,  that  therefore 
trees  growing  there  from  their  own  roots,  and  upwards  of  twenty 
years  growth,  were  fylva  c^tdua^  and  titheable  ;  zisxd  he  fubmitted, 
whether  fuch  trees  growing  from  their  own  roots,  and  not 
from  old  ftools,  if  above  twenty  years  growth,  were  titheable. 
He  faid,  that  the  eight  hundred  and  feventy-three  trees 
were  timber  trees,  and  not  coppice  wood  under  twenty  years 
growth  5  and  that  at  the  laft  fall  they  were  above  twenty  years 
growth,  and  were  then  waggers,  and  were  left  nncut^  with  an 
intention  that  they  ihould  graw  up  to  be  timber  trees.  He 
averred,  that  the  plaintiff  had  been  fully  paid  for  the  tithe  of 
the  faid  coppice  wood  \  and  infifted,  that  he  was  not  obliged  by 

C^a  law 
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AMLit        law  to  pay  tithes  for  the  faid  trees.    He  fct  forth  the  girth  airf 
'Ucltov,      ^^^  ^^  ^^^  ^^^^  timber  trees,  and  how  he  had  difpofeipf  them ; 
and  faid,  that  he  believed  that  fuch  fort  of  timber  trees  had 
never  paid  tithes  in  the  faid  county  {  and  he  denied '  that  to 
hJs  knowledge  all  or  any  of  the  faid  trees  had,  at  any  time  before, 
been  cut  down  as  underwpod,  or  that  they  had  ever  paid  tithe 
to  the  plaintifFor  his  anceftors.    He  faid,  that  he' believed  that 
black  poles  of  forty  years  growth  were  always  exempt  froiti 
payment  of  tithes,  being  always  looked  upon  and  ufed  as  timber 
trees,  and  not  as  coppice  wood,  and  always  valued  by  timbdr 
merchants  and  fellers  of  coppice  feparate  from  coppice  wood, 
and  generally  valued  from  two  (hillings  and  fixpence  to  tefi 
fhillings  a  tree,  in  proportion  to  their  Cze.  He  averred,  that  he 
had  never  heard  that  tithes  had  at  any  time  been  paid  for  timber 
of  forty  or  fixty  years  growth,  of  which  age  the  aforefaid  trees 
were.     He  admitted,  that  he  had  felled,  barked,  faggotted,  and 
difpofed  of  the  faid  black  poles  or  young  timber  trees  promifcu- 
oufly,  and  not  feparately  ^  and  that  he  valued  the  fame  feparately 
from  the  coppice  wood  ;  and  that  before  he  fold  them,  he 
feparated  them  from  the  other  wood  after  they  were  felled.    He 
further  faid,  that  he  had  contracted  with  the  faid  y,  Lee  for  the 
coppice  wood,  as  being  only  titheable,  and  not  for  the  faid 
young  trees  as  titheable,  he  not  looking  on  them  to1>e  liable  to 
tithe,  as  being  above  twenty  years  growth.     He  admitted,  that 
be  had  refuied  to  pay  the  plaintiff  any  more  than  the  faid 
eleven  pounds  ;  and  iniided,  that  if  the  faid  coppice  wood  had 
been  of  above  twenty  years  growth,  he  ought  not  to  have  paid 
tithes  for  the  fame.     He  alfo  admitted,  that  he  had  felled  the 
black  poles  and  coppice  wood  promifcuoufly,  and  that  he  had 
afterwards  feparated  them,  and  fold  the  black  poles  for  building, 
and  the  coppice  wood  for  pit  wood.     He  faid,  that  the  afp  trees, 
which  grew  in  a  field  adjoining  to  the  faid  coppice,  were  sot  of 
ten  fhillings  value  ;  and  that  he  could  not  didinguifh  the  exaft 
number  of  black  poles  which  grew  from  acorns,  and  how  many 
from  old  roots  ;  but  that  it  did  Hot  appear  to  him  that  any  of 
them  had  grown  from  old  ftools,  otherwife  than  being  crufhed 
at  the  butts,  which  might  be  done  by  wheels  carrying  wood  ont 
of  the  coppice  when  fuch  black  poles  were  young  :  for  which 
reafons  he  infifted  that  the  plaintiff  was  not  entitled  to  tithes  for 
the  faid  eight  hundred  and  feventy- three  trees,  or  for  any  part 
thereof. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witnefles 
were  examined  on  both  fides ;  and  ypon  hearing  counfel  for 
both  parties  ;  and  reading  the  articles  of  agreement,  figned  by 
J.  Lee  and  the  defendant  ;  and  alfd  feveral  depofitions  ;  and 
on  full  debate  $  it  appeared  to  the  Court,  that  the  purchafi> 
money  for  the  faid  coppice  wood,  old  timber  tree,  and  afp  trees, 
Amounted  in  the  whole  to  the  fum  of  two  hundred  pounds ; 
ihat  the  value  of  the  laid  old  timber,  and  of  the  faid  afp  trees, 
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according  to  the  admiffion  in  the  anfwer,  did  not  exceed. four  .     '^""Z 
pounds  ;  and  that  the  defendant  had  already  paid  to  the  plaintifF     jA?r«oif. 
seleven  pounds  upon  account  and  in  part  of  the  tithe  of  the  faid 
coppice  wood. 

Tat  Court  thereupon  ordered  the  defendant  to  forthwith 
pay  to  the  plaintiff  eight  pounds,  twelve  fhiliings,  being  the 
refidue  of  the  value  of  the  tithes  of  the  faid  coppice  wood  after  ' 
the  rate  of  two  ihillings  in  ^he  pound  of  the  amount  of  the  faid 
purchafe  money,  deducing  thereout  the  fum  of  eight  {hillings 
for  the  tenth  part  of  the  before-mentioned  value  of  the  old 
timber  tree  and  afp  trees,  in  full  of  the  tithes  demanded  by 
the  faid  Vill,  with  the  plaintiff's  cofts,  to  be  taxed  by  the  deputy 
remembrancer. 

Parker,  CtUf  Baron. 

SMYrH£>  Baron. 

AdamS|  Baron. 


Abdy  as:aittji  Chitty.  '^■"'-  'r»**'t 

Surry y  I2d  yune  J  769. 

'TpHE  bill  ftatcd,  that  the  plaintiff -^Wj?  being  feifed  in  fee  of.  Iffues  dircaed 
-^  the  reftory  or  parfonage  impropaiate  of  Cobham^  in  the  ^  ^^*  wheihtr 
county  of  Surryf  and  well  entitled  to  the  tithe  of  wood  and  all  ^^  "^  AdTa! 
other  tithes  yearly  growing  therein,  by  indenture,  dated  the  year  in  ilea  of 
firft  of  January  1 765,  demifed  the  fame,  and  all  tithes  of  corn,  the  tithes  of  Six 
grain,  and  hay,  and  all  other  tithes  yearly  arifing  therein,  to  the  "^^^'^if^ 
plaintiff  Martin  for  twenty-one  years  ;  and  that  the  defendant  ji^ckcraftBrook 
had  cut  down  divers  quantities  of  alder  trees  on  lands  in  his  oc-  and  Three  jier% 
cupation,  and  fold  the  fame  5  but  had  refufed  to  pay  the  tithes  Brvik  5  and  ano- 
thereof.     The  bill  therefore  prayed,  that  he  might  account  with  ^^er   m^dHi  of 

the  plaintiff  for  the  tithes  of  fuch  alder  trees  asfince  Michaelmas  /j^u'^fVh'TJJiiiM 
1^64  had  been  felled  from  any  of  the  lands  in  his  poSellion  o{D,yMeaJ,'m 
in  the  parifh  of  Cobham^  and  make  the  plaintiff  fatisfa£tion  for  the  parUh  of 
the  fame,  Ca^&tw,  in  Sur^ 


The  defendant  faid,  that  Abdy  was  feifed  in  fee,  as  ftated  in 
thd  btll;  that  he  had  granted  the  leafe  therein  mentioned  to 
Martin  s  that  he,  the  defendant,  had,  ever  iince  Michaelmas 
1764,  occupied  divers  lands  in  the  parifh;  that  alder  trees 
grew  thereon  \  that  he  had  felled  two  hundred  and  ninety -fix 
poles  or  ends  of  alder,which  grew  upon  of  in  the  fences  or  hedges 
of  Six  Acre  Mead  and  Dry  Mead,  or  fFe/ibrooi  ;  that  the  value 
of  them,  after  deducing  all  expenc(?s,  was  fix  pounds,  one 
fhttting  ;  that  the  plaintiffs  had  applied  to  him  for  the  payment 
of  the  tithes  thereof;  and  that  he  had  declined  to  pay  the  fame  ; 
for  that  a  certain  ancient  modus  o?  compofltion  had  been  imme- 
morially  paid  every  yev  by  the  occupiers  of  each  of  thQ  faid 
fpv^al  parcels  of  ground^  called  the  Six  Acre  Mead  dnd  Dry  Meadg 

0^3  .  that 
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AinY        tTt^rf  h  to  fty,  the  ftitn  of  otrc  fhillingand  fourptncc  for  Six  Acre 

mgmfi         Meady  and  alfo  for  cef  tartn  other  pieces  or  parcels  of  mcad6w  or 

Cjiittt%       pstfttrrc  Jand,  called  of  trfiown  by  the  names^  of  Four  Acre  Medd^ 

Haichcraft   Brook^   and    Three    Acre    Brook,   and   tcnpencc  for 

Dry  Mead  or  Wefi  Broohy  m  lieu  of  the  tithe  of  hay  and  all  otber 

tithes  yearly  growingi  arifing,and  increafing  upon  the  faid  parcels 

of  ground  \  that  the  faid  fums  or  moAufis  had  been  generalfy 

called  by  the  narae  of  'MeadJUver  ^  that  he  had  never  heard 

that  any  tithe  had  ever  been  demanded  for  any  alders  growing 

in  the  Writes  or  hedges  of  the  faid  nieadfr ;  that  the  faid  modufis 

or  compofitions  had,,  he  believed»  been  always  accepted  in  lieu  of 

all  tithes  for  the  aforefaid  meads  ;  and  that  be  had  never  paid 

any  tithes^  or  made  any  fatisfaflion  for  the  tithe  of  the  faid 

meadows,  fave  the  faid  fums,  nor  had  any  ever  been  demanded^ 

by  the  former  impropriators  ;  that  he  had  paid  the  fanib  down 

to  1769  \  and  he  fubmitted  to  the  court,  whether  the  plaintifis 

were  entitled  to  the  tithes  of  any  alders  which  had  grown  or 

fliould  grow  on  the  faid  premifes ;  and  he  produced  his  receipts 

,  for  the  tithes  for  the  faid  years  ;  and  infifled^  they  were  a  full 

difcharge  to  the  plaintiff's  demands. 

The  plaintiffs  replied  j  the  defendant  rejoined  ;  and  witneflcs 
were  examined  on  the  part  of  the  defendant  only ;  and  upon 
hearing  counfel  on  both  fides  4  and  reading  feveral  depofitions 
in  the  caufe  \  and  the  three  following  receipts  ;  one  dated  the 
rhirteenth  oi  April  1765,  figned  by  J^Topiey^  agent  of  the 
plaintiff  Jbdy^  for  one  pound  and  one  halfpenny,  in  fiiU  of 
all  demands  for  Meadjlher  and  other  tithes  therein  mentioned  j- 
one  other  receipt,  dated  the  eighth  of  March  1 766,  figned  by 
the  plaintiff  iff  flr/m,  for  feventeen  (hillings  and  fixpence,  in  bXt 
for  a  year's  tithe  of  wool  and  lamb  and  Mead  Jdver  {or  1 765 ; 
and  the  other  receipt  dated  the  feventh  of  March  1767,  fignerf 
by  A.  Martitiy  daughter  of  the  faid  plaintiff,  for  fifteen  fiiillings 
and  ninepcnce  for  the  tithe  of  the  year  1766  >  and  on  full  de- 
bate of  the  matter  ; 

The  Court  diredled  iffues  to  try, 

First,  "  Whether  a  certain  mcdus  or  ancient  yearly  psynMt 
<*  of  one  fhilling  and  fourpence  had  been,  for  time  whereof  the 
•<  memory  of  man  was  not  to  the  contrary, paid  by  theoccupien 
«*  of  certain  pieces  or  parcels  of grounfi  in  theparifh  ofCffUram, 
<*  called  or  known  by  the  names  of  Six  Acre  Mead,  Four  Atrt 
«  Mead^  Hatchcraft  Brooh^  and  Three  Acre  Brook,  to  the  im- 
<«  propriator  of  the  rectory  of  the  faid  parifh,  or  his  farmer  or 
<*  leffee  for  the  time  being,,  for  and  in  lieu  of  the-  tithe  of  haf, 
*«  and  the  tithe  of  all  other  titheable  matters  yearly  growingi 
<<  arifing,  and  increafing  upon  the  faid  pieces  or  parcds  of 
<«  'ground  refpeftively,'* 
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Secondly.  ««  And  whether  a  certain  modus  or  ancient  vearlv        Ajiott 
payment  of  tenpence  had  been,  for  time  whereof  the  memory       rI!^C% 

•*  of  man  was  not  to  the  contrary^paid  by  the  occupiers  of  a  certain 
piece  or  parcel  of  ground  in  the  faid  parifh,  called  or  known 
by  the  name  of  Dry  Mtad  or  Wejihrook^  to  the  faid  impro- 
priator, or  his  farmer  or  leflee  for  the  time  being,  for  and  in 

♦*  lieu  of  the  tithe  of  hay  and  the  tithe  of  all  other  titheable 

««  matters  yearly  growing,  arifing,  and  increafing  upon  the  faid 

*'  piece  or  parcel  of  ground,** 

The  plaintiffs  in  equity  to  be  plaintiffs  at  law  \  apd  if  the  jury 
fiiotild  find  theaforefaid  modujes  of  oneihilling  and  four  pence  and  ' 
tenpence  not  to  be  in  iatisfa^ion  of  the  whole  tithes  ariiing  oa 
the  faid  lands,  liberty  is  hereby  given  to  indorfe  on  the  postea 
for  what  tithes  the  faid  modufes  are  in  fatisfa<flion  of,  in  fuclx 
manner  as  the  judge  ihall  think  fie,  &c.  :  further  directions  to 
be  referved  until  a^er  the  trial,  &c. 


Taylor  azatnjl  Eardley.  ^■'•'-  Tirm, 

Jvarwich/bire^  lid  June  1769. 

THE  bill  ftated,  that  the  plaintiff  was,  on  the  twenty.firftof  The  rcaor  of 
December  1 76 1,  duly  indufted  into  the  reftory  ofBerkfwell,  ^^^Jj^;,,^  '^ 
in  the  county  of  Warwick^  and  had  thereby  become  entitled  not'^  entjti'ed*  to 
to   all  tithes,  both  great  and  fmall,  ariiing  therein  ;  that  the  any    ti:hei    in 
defendant  Eardley  and  others  had  been  owners  of  divers  lands  ^'"<*    <<>«■    the 
in  the  parifh,  which  had  been  formerly  a  park,  butVhich  had  P*^  ]a"tjaof 
been  long  fince  difparked  and  converted  into  farms,  coniifting  mcaJow      ad. 
of  arable,  meadow^  and   paflure  lands  \  that   the  defendant  joining  to  the 
Greetiivay  and  others  were  occupiers  of  feveral  mcfluages  and  chureb-yaid,  in 
lands,  and  particularly  the  Park  Lands,  and  had  yearly  growing  ^"^^J/**^  ^'^^^^ 
thereon,  corn,  grain,  and  hay  ;  that  they  had  alfo  wool,  calves,  ^^^^^^   if  there 
lambs,  pigs,  gcele,  and  other  fowls,  and  alfo  honey,  milk,  eggs,  are  not  certain 
a|1ples,  and  other  fruits,  the  tithes  whereof  tliey  had  refufcd  to  »k</*/«'i  in  lieu  of 
pay  ;  that  tithes  were  due  of  common  right  for  the  faid  lands;  'hemhespfhay, 
that  they  had  never  been  legally  difcharged  ;  and  that  the  piece  miik*colrs  foals* 
of    meadow    of  which  the    plaintiff  was   poflefled   was    not  calves,and  poul- 
held  in  lieu  of  any  tithes  arifing  on  the  faid  lands,  but  had  lately^  tiy. 
and  within  memory,  come  into  the  poffeffion  of  fomc  former 
reftor,  or  was  part  oilhe  glebe  j  that  the  faid  park,  before  it  was 
difparked,  contained  one  thoufand  acres  of  land,  and  the  faid 
piece  of  meadow,  pretended  to  be  given  in  lieu  of  the  tithes 
thereof,  contained  only  one  acre,  two  roods,  and  thirty  perches^ 
of  fmall  value,  and  therefore  could  never  have  been  accepted 
by  any  reclors  in  lieu  of  the  tithes  thereof ;  that  in  the  feveral 
terriers  returned  into  the  regiftiy  of  the  bifbop  of  the  diocefe 
which  were  exhibited   in  the  years  1612,  1635,  1682,  1701, 
and  1 705*1  the  faid  piece  of  meadow  was  not  mentioned  as  then 

0^4  belonging 
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Tatloi  belonging  to  the  re&ory  \  and  that  it  was  therein  prefented^ 
agmift  that  the  rcftor  of  the  faid  parifh  was  entitled  to  the  tithe  of 
all  corn  and  grain  without  exception,:  and  he  infifted,  that  the 
then  re£lor  had  not-  figned  the  faid  terriers  ;  but  that  to  the 
preceeding  terriers  the  names  of  the  then  rectors  were  fub- 
fcribed  ;  and  that  therefore  the  terriers  in  171 1  and  1722 
^vere  no  evidence  againft  the  redlor.  He  further  faid»  that  if 
no  tithes  had  been  paid,  it  was  owing  to  fome  coUuGon  or 
agreement  between  the  patron  of  the  reftory,  who  was  alfi> 
owner  of  the  park,  and  the  rector,  for  that»  by  letters  patent 
under  the  great  seal,  dated  the  ninth  of  Aprils  in  the  third 
and  fourth  years  of  Philip  and  Marj^  the  manor  and  park  of 
Berhfwclli  with  the  lands  at  Berhfwell^ytith,  all  the  deer  in  the  faid 
park,  and  the  advowfon  of  the  church  and  redlory  of  Berk/weil^ 
were  granted  to  J,  Marrow  and  AUcia  his  wife  ;  that  they  had 
continued  in  the  fame  family  till  1713  ;  that  they  conftantly 
prefented  to  the  reAory  ;  and  that  if  no  tithes  had  beea 
demanded,  it  was  for  fearof  difobliging  the  family,  or  by  means 
pf  fome  temporary  agreement.  He  alfo  faid,  that  Mr.  Bofce^ 
who  was  rector  in  1713,  and  for  feveral  year$  afterwards, 
received  tithe  geefe  in  kind  of  the  faid  park  lands  ^  and 
that  the  defendants  had  feverally  refufed  to  pay  him  the  iaid 
tithes,  or  to  difcover  what  tithes  they  had,  or  the  value  thereof* 
The  bill  therefore  prayed,  that  the  defendant  Knightly  and  others 
might  account  for  the  titheable  matters  withheld  iince  the 
plaintiff^s  indudlion  into  the  reAory,  and  be  decreed  to  pay  him 
the  fame,  or  the  value  thereof ;  and  that  his  right,  as  re£tor, 
to  the  tithes'in  kind  of  the  faid  park  lands,  might  be  eil4- 
bllflied. 

The  defendants  JFilmot  2j\d  others  admitted,  that  the  plaintiff* 
was  re&OTf  and  entitled  to  all  the  great  and  fmall  tithes  thereof, 
fo  far  as  the  fame  were  payable  in  kind,  and  to  all  tnodufet 
due  in  lieu  thereof  \  that  there  was  a  large  traA  of  land 
therein,  which  was  formerly,  and  from  time  immemorial  had 
been  a  park  \  that  it  had  been  many  years  iince  difparked, 
and  divided  into  feveral  farms  }  that  the  whole  had  ever  iince 
been  called  the  Park  Lands  ;  and  that  the  boundaries  thereof 
were  well  known.  They  further,  faid,  that  the  reftors  of  the  faid 
parifh  had  immemorially,  and  the  plaintiff*  fince  his  induAion 
had  held,  as  reAor,  a  piece  of  meadow  adjoining  to  the  church- 
yard oiBerkfwed^  iying  near  the  parfonage-houfe,  in  lieu  of  the 
tithes  of  the  faid  park  lands  :  and  they  fet  forth  the  lands  they 
were  feifed  of  in  fee  ;  and  dcfcribing  the  fame  as  parcels  of  the 
park  lands,  denied  that  they  had  any  other  lands  in  the  faid 
rectory.  They  alfo  denied,  that  the  faid  piece  of  meadow 
ground  was  ever  part  of  the  glebe  land,  or  reputed  fo  to  be  ^ 
or  that  the  re&or  had  ever  any  right  thereto,  but  in  lieu  of 
the  tithes  of  all  the  Petrk  Lands.    T^ey  faid;^  that  they  believed 
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that  the  faid  park  contained  about  fix  hundred  acres,  and  the  Tatloa 
faid  piece  of  meadow  one  acre,  two  roods,  and  thirty  perches  ;  ^  og^t^ft 
and  that  it  was  only  of  the  yearly  value  of  fifty  fhillings  ; 
bat  that  they  fuppofed  that  at  the  time  the  fame  was  given^ 
it  was  an  adequate  confideration  for  the  tithes  of  the  faid  pafrk» 
they  being  of  fmall  yearly  value  at  that  time.  They  admitted, 
that  JR.  Boyce  had  been  reftor  of  theparifh  in  the  year  I7I3» 
smd  that  he  had  continued  fo  till  his  death  in  1758  ;  and  they 
faid)  that  foon  after  he  had  become  tc&ot  he  made  fome 
declaration  of  his  right  to  the  tithes  of  the  Park  Lands  ;  that 
to  fatisfy  him  that  he  had  no  fuch  right,  Grace  Lugg,  aged 
eighty-four  years,  daughter  of  F,  Foliety  formerly  reAor  of  the 
pariih,  and  then  widow  of  Af*  Lugg^  who  alfo  had  been  reflor 
thereof  for  forty  years,  was  examined  on  oath  ;  that  the  faid 
Grace  Lugg  on  her  oath  declared,  that  during  all  her  time 
there  never  had  been,  nor  had  fhe  ever  heard  that  any  tithe,  or 
that  any  venifon  or  other  thing  in  lieu  of  tithes,  had  ever  been 
demanded  by  her  father  or  her  hufband,  or  by  any  other  reAor, 
for  any  thing  growing  or  ariflng  within  any  of  the  lands  called 
the  Parky  or  that  any  thing  had  ever  been  paid  in  lieu  thereof ;  . 
but  that  ihe  believed,  and  had  heard,  that  the  clofe  of  meadow 
adjoining  to  the  church-yard,  which  her  faid  father  and  hufband, 
and  other  redors  within  her  memory,  had  continually  enjoyed, 
was  by  them  held  in  lieu  and  fatisfadtion  of  the  tithes  there 
arifing  \  that  ihe  had  frequently  heard  her  father  ^nd  her 
hufband  declare  to  that  effeft  \  and  that  ihe  had  alfo  heard  and 
believed,  that  the  faid  clofe  was  enjoyed  by  other  reftors,  time 
out  of  mind,  in  full  fatisfa£^ion  for  the  tithes  of  the  Park  \  that 
Elizabeth  Lea,  aged  eighty- five  years,  fervant  to  the  faid  Mr. 
Foliot,  rcAor  of  Berk/wei/f  being  examined  on  oath  at  the  fame 
time,  declared  to  the  fame  efie^  ;  and  they  referred  to  the  faid 
affidavits  in  the  defendant  JTm^^^/^'j  cuftody  amopgft  the  ancient 
deeds  and  muniments  of  the  faid  eftates.  They  denied,  that 
Richard  Boyce,  the  former  reAor  of  the  parifli,  had  ever  taken 
any  .tithes  in  kind  of  the  Park  Lands,  except  that  they  had  heard 
that  he  once  took  two  geefe  out  of  the  Park  Field.  They  faid, 
that  they  believed  that  the  terriers  in  16 12,  &c.  were  exhibited; 
that  there  was  not  in  any  of  them  any  exception  of  the 
Part  Lands  as  not  fubje£t  to  tithes  ;  that  the  faid  piece  of 
meadow  was  not  particularly  mentioned  in  any  of  them  by  its 
particular  name  ;  that  they  knew  not  that  the  faid  terriers 
were  ^gned  by  any  perfons  owners  or  occupiers  of  the  Park 
Lands  ;  that  they  believed  that  two  other  terriers  were  exhibited 
in  171 1  and  172a,  in  both  which  the  faid  Litt/e  Meadow 
was  particularly  mentioned  as  belonging  to  the  reflory,  and ; 
as  having  been  immemprially  enjoyed  by  the  re£lors  ;  that 
it  was  believed  to  have  been  given  in  lieu  of  the  tithes  •f 
the  Pari  Lands ',  that  neither  of  the  faid  laft-jnentioned  terriers 
frere  iigned  by  the  then  re^or  ^  but  why  not^  or  why  the  ex- 

-  cmptiot^ ' 
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Tatlci       cfnption  of  the  Parh  Lands  was  not  entered  iii  the  firft  terriers, 

afai^Ji  ^Yi^^  ^Q^J  jjQ^  f-^t  forth. 

£aaplxy«  ' 

The  defendant  Wilniot  faid,  that  in  a  letter  which  he  bad 
found  among  his  papers  the  Park  Lattds  were  rDentioned 
to  be  tithe  free>  there  being  a  little  meadow  as  a  modus  in  liea 
thereof;,  that  he  believed  that,  by  letters  patent  dated  the  ninth 
or  Aprils  in  the  third  and  fourth .  years  of  Philip  and  Mary^ 
the  faid  manors  park,  and  other  lands,  &c.  as  cientioped  in  the 
bill,  were  granted  to  Thomas  Marrow  and  his  wife.;  that  it 
remained  in  the  family  till  the  year  1706,  when  part  of  the  faid 
park  was  fold  \  that  about  the  year  1 7 1 3  the  inheritance  of 
the  advowfon  was  fold  to  Richard  Bojce^  who  had  notice  that 
the  Pari  Lands  were  tithe  free,  and  that  the  faid  piece  of  meadour 
ground  ha4  been  immemorial] y  enjoyed  by  the  rector  in  lieu 
thereof.  He  denied,  that  any  tithes  had  been  withheld  by  any 
coUufion,  &c.  as  ftate^i  in  the  bill  i  and  inilfled,  that  if  the  faid 
lands  were  liable  to  the  payment  of  tithes,  there  was  in  the  faid 

Afi^Jufet  \t\  l«eu  parifij  a  cuftom  time  ipimcmorial,  that  the  owners  and  occupiers 

o^  Ike  tJt  CI  o   ^£-  ^ji  jj^Q^,jng  ground  therein  yfearly  paid  to  the  reftor  thereof^ 

at  Eafler,  the  fum  of  twopence  for  every  day's  math  of  meadow 
ground)  and  one  penny  for  every  day's  math  of  lays,  or  pafture 
ground,  in  lieu  of  the  tithes  of  all  grafs  growing  and  converted 
into  hay  in  the  faid  pariih ;  and  that  It  had  been  conftantly 

wool  and  lambs,  received   by  the  redtor  in  lieu  of  tithe  hay  ;  that,  by  the  like 

cuftom,  no  tithe  of  wool  and  lambs  was  payable  to  the  redor^ 
unlefs  the  flieep  were  kept  the  whole  year  \  and  if  they  were  fold 
before  the  third  day  olMay^  the  owners  paid  to  the  re^or  yearly, 
at  Eqfter^  one  penny  fo/  every  fhecp,  and  one  halfpenny- 
for  every  lamb,  in  lieu  of  the  tithes  thereof ;  and  if  the  ftid 
fheep  and  lambs  weie  kept  the  whole  year,  then  one  halfpenny 
for  every  lamb  under  feven  5  and  if  fevcn  or  more,  the  tithe 
in  kind  was  payable  for  the  faid  lambs  to  the  re6tor,  he  paying 

«im  ^^^*'^"^''  to  the  owner  three  halfpence  for  every  lamb  •,  that,  by  the  like 

cilftom,  the  owners  of  lands  paid  yearly  to  the  reftor,  at  Eafier^ 
one  penny  for  each  milch  cow  depaftured  in  the  faid  parifh,  in 
lieu  of  tithe  milk,  and  one  penny  for  each  colt  and  foal  dropped 
within  the  faid  parifh  ;  and  one  lialfpenny  for  every  calf  under 
ftvcn,  but  if  feven  or  more,  then  tithe  in  kind  was  payable 
to  the  refloi-,  he  paying  to  the  owner  three  halfpence  for  each* 

andpookry.       calf;  that,  by  the   like  cuflom,  the  redor   fent  his  fervants 

annually,  on  the  Monday  and  Tuefday  after  Palm  Sunday^  and 
received  two  eggs  for  every  hen,  two  eggs  for  every  duck,  and 
three  eggs  for  every  cock  and  the  drake,  in  lieu  of  the  tithes  for 
poultry  and  eggs. 

The  defendants  admitted,  that  if  the  lands  haJ  been  alvriays  to 
be  cultivatcd,as  they  then  were,  and  the  tithes  of  corn,  grain,  and 
hay  to  be  paid  in  kind,  the  tithe  thereof  would  be  worth  fixty 
pounds  a- year  ;  but  that  if  converted  into  mowing  and  pafture, 

they 
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tlic^  \t&Std  not  be  worth  more  than  fix  or  fevcn  pounds      TArtoii 
a-yedr.  *^^'^ 

The   defendant  Humphries  and  others,    being  owners  and 
teiKintSy  put  in  the  lite  anfwer  as  io  the  Park  Lands,  isfc.  and 
fModsdfrs  ;  and  laid^  that  they  had  never  fet  out  any  tithes  in  kind. 
for  the  lands  fo  held  by  them. 

Tli6  plaintiff  ifeplied  ;  the  dcfeftdaftti  rejoined  5  and  Wit- 

neScB  #ere  examined  on  both  fides  ;  atid  upon  hearing  cooftfel 

for  aH  parties ;  and  reading  the  depofitions  of  feveral  witneffetf 

tttken  in  this  cauie  ;  as  alfo,  by  confent,  the  depofitions  taken  ih 

a  catffe  wherein  Catts,  Knighily,  aiid  others,  were  plaintifis,  and 

JS.  Li  Tdyior  defendant ;   and  reading  feveral  exhibits ;  and 

Kk^ife  fetters  patent,  dated  the  ninth  of  Aprily  in  the  third 

and  fourth  yeari  kA  Philip  and  Mary^Ji^Kiing  a  grant  of  the  manor, 

reStor^,  and  park  of  BerkfweH ;  and  alfo  copies  of  feveral  terrier^ 

Hafeen  from  the  regiftry  of  the  diotefe  of  Litchfield  and  Cdventry^ 

^ted  id  the  years  16^2,  1635,  1636,  1682,  1^698,  1701,  and 

1705  ;  and  on  full  debate  of  the  matter  for  feveral  days  ; 

The  Court,  which  was  full,  ordered,  adjudged,  and  decreed^ 
that  the  bill  be  difmified,  but  without  cofts. 


HuDDESFORD  a^ainff  Smith.  '^■***  '^■■•'» 

Warwicl/btre^  ^^ih  June  1769. 

THE  Mn  ftnted,  that  by  letters  patent,  dated  the  thh'teenth  of  The    vicar   of 
March y  in  the  twenty-fcventh  year  cA  George  the  Second,  the  ^^*^^^'*      »» 
plaintiff  was   prefented   to,    and    on  the  twcnty.feventh    of  ^^^^^'\^ 
November  1754  inftituted   and   iridu6tcd  into  the  vicarage  of  tithe*  arifinj?  in 
Nuneaton,  in  the  county  of  Warwick  /  that  the  townlhips  or  Hcrun  FieUs^  m 
hamlets  of  Nuneaton,  Attlehotough^  and  Stockingford,  and  all  the  ^^  townfliip  of 
mcffuages,  lands,  clofes  of  old  or  ancient  indofure*,  common  '^^^^^^l^'  p" 
fields,  and  common  grounds,  in  the  faid  townfliips,  were  parcel  ^tiLm^slplJidt 
of  the  parifh  ;   that  in  Attlehorough,  at  the  time  of  making^  the  and  tb*  Boggy 
ad  of  parliament  for  inclofing  and  dividing  the  common  fields  •^«»'*»w     near 
fii  the  manor  of  Nuneaton  and  Atilebofough,  and  for  time  imme-  ^^f^'^f^ 
mOrial,  there  had  been  feveral  ancient  dwelling-houfes,  gardens,  fmliPtithes^of 
orchards,  homefteads,  crofts,  and  clofes  of  land,  meadow  and  which  there  is  a 
pafttnre,  csdled  Hor/lon  Fields,  or  Horjlon  Inclofures,  and  feveral  "^"^  ^^  "«•  »• 
other  ancient  inclofures,  &c.  as  named  in  the  bill,  all  which  ^***^* 
were  held  in  fevcralty  at  all  times  of  the  year  diftinft  and  inclofed 
from  the  lands  lying  in  the  common  fields  and  commonable 
places  of  Attlehrough  and  Nuneaton,  fince  inclofed  purfuant  to 
the  faid  aft;  that  by  another  aft  of  parliament,  paffed  in  the 
fixtecnth  year  of  Geoi-ge  the  Second,  entitled,     *«  An  Aft*  for 
«  exchanging  Part   of  the  Glebe  Lands  and  Hcreditanients 
w  belonging  to  the  Vicarage  of  Nuneaton  for  the  rcftorial  Tithes 

"and 
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HupoE8POfD  «  and  certain  Lands  in  theParifli  of  A^/^^/i/off  belonging  to  the ^ 
0gmaft  „  Impropriator/'  ir  was  recited,  that  the  king  was  patron  of  ; 
the  advowfon  of  the  vicarage  \  that  Sir  D.  Ryder  was  impropria* 
tor  of  the  re6lory  of  Nuneaton^  and,  as  fuch,  entitled  to  all  great 
tithes  arlfing  therein,  except  fuch  part  thereof  wherewith  thc*^ 
vicarage  was  endowed  :  that  the  faid  Sir  D.  Ryder  was  feifed 
in  fee  of  certain  plots  of  ground  therein  defcribed  \  that  the 
laid  plots  of  ground  were,  by  virtue  of  the  a£t  of  the  fourth  of 
George  the  Second^  for  inclo^g  and  dividing  the  common  fields- 
and  common  grounds  in  the  manor  of  Nuneaton  and  Attkborougb^ 
allotted  to  the  impropriator  in  part  fatisfa£lion  for  his  great  tithes, 
arifing  within  the  faid  fields  ;  that  the  plaintiflTs  predeceflbr,. 
vicar  of  Nuneaton^  was  feifed,  in  right  of  his  church,  of  parcels 
qf  lands  in  the  faid  partfh^  containing  one  hundred  and  twenty* 
four  acres,  two  perches,  {>art  of  the  lands  allotted  by  the 
faid  other  aA  of  parliament  tq  the  then  vicar,  as  in  part 
fatisfaAion  for  his  tithes  and  glebe  lands  in  the  faid  fields  ^ 
AND  ENACTED)  ^<  that  all  and  every  of  the  tithes  of  conv,  grain*. 
<^  and  hay,  and  all  other  the  reAorial  and  impropriate  tithes, 
<<  and  all  other  tithes,  of  what  nature  or  kind  foever,  arifing  and 
«  renewing  within  the  faid  pariih  and  titheable  places  of 
<^  Nuneaton  aforefaid,  belonging  to  the  faid  Sir  D.  Ryder,  as 
«*  impropriator  of  the  redtory  of  Nuneaton  aforefaid,  and  the  faid , 
*'  plots  in  the  faid  a£l  firfl  mentioned  and  particularly  defcribed^ 
«*  ihould,  from  and  after  the  twenty- fifth  d^j  oi March  I753t 
<<  be  vefted  in  and  fettled  upon,  and  tbefame  were  thereby  from 
<<  that  time  vefted  and  fettled  upon  and  to  the  ufeof  ii.  BUiiOf 
<<  clerk  (the  plaintiff's  predeceflbr),  and  bis  fuccefibrs  vicars  of 
'<  the  parifh- church  oi  Nuneaton  for  ever  ;"  that  the  plaintifi^ 
as  vicar  of  the  faid  pariih,  was  entitled,  by  endowment,^  grant, 
prefcription,  cuftom,  or  ufage,and  by  the  faid  a£ts  of  parliament| 
to  all  great  and  fmall  tithes  arifing  within  all  the  mefinages^ 
gardens,  &c»  of  ancient  inclofure  and  other  places  within  the 
faid  parifh,  except  the  common  fields  and  grounds  in  Nuneaton 
and  Attleborough  inclofed  and  divided  by  the  faid  firft  mentioned 
aA  ;  that  the  defendants  Smith  And  Hawkes  apd  others  for 
feveral  years  had  occupied,  as  tenants  to  Henry  Afton,  fevenA 
clofes  of  arable  and  pafture  land  of  the  faid  anciept  inclofure% 
called  Horjion  Fields,  and  alfo  feveral  clofes  and  meadows  of 
ancient  inclofure  in  Nuneaton  and  Attleborough,  as  in  the  faid  biU 
is  defcribed  \  that  they  had  from  the  faid  clofes  and  lands  feveral 
titheable  matters  and  things^and  particularly  that  they  had  fed  and 
depaftured  thereon  barren  and  unprofitable  cattle^  viz.  oxen^ 
cows,  fteers,  heifers,  and  fheep  ;  that  they  had  kotfi  them  milk 
and  wool,,  calves  and  lambs,  and  had  gathered  therefrom  oatSy 
wheat,  barley,  beans,  and  other  grain,  or  pulfe,  and  turnips  ; 
that  they  had  alfo  fed  and  depaftured  on  the  faid  arable  or  pafture 
parts  of  the  faid  inclofures  feveral  barren  and  unprofitable  cattle 
as  aforefaid,  the  ti(hes  whereof  bplon^ed  tq  the  plaintiff  in  kind^ 


Smiti. 
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But  for  which  the  defendants  had  refufed  to  account  or  to  make   HwDDMFot* 
any  fatisfaftion.    The  bill  therefore  prayed,  that  they  might  pay        ^^jf^ 
to  the  plaintiff  the  value  of  the  feveral  titheable  matters  aforefaid 
demanded  by  the  bill. 

The  defendant  Smith  faid,  that  the  plaintiff  was  reputed  to 
be  vicar^  as  dated  in  the  bill ;  but  that  he  left  him  to  the  proof 
thereof.  He  further  faid,  that  he  believed  that  the  townfhip  of 
jittleboroughy  and  the  meffuages,  lands,  &c.  were  in  the  parifh  of 
Nuneaton  ;  that  in  AttUborough^  before  the  a  A  of  4.  Geo,  2.  there 
were  feveral  ancient  dwelling-houfes,  &c.  and  ancient  inclofures 
thereto  adjoining  ;  and  that  the  faid  afls  pafTcd  as  dated  in  the 
bilU  He  admitted,  that  he  had  occupied  for  feveral  years  feveral 
clofes  of  Afr.  Afton  lying  in  Attlehorough^  together  with  a 
dwelling-houfe,  &c.  part  of  Horjion  Field  or  Horjlon  Inclofuret  \ 
that  the  fame  were  anciently  one  common  field  ;  and  iniifted, 
that  a  modus  of  twelve  (hillings  a-year  had  been  paid  by  the  faid 
H.  Aflon  and  his  anceftors  to  the  vicars  or  impropriators  of  the 
parifn  of  Nuneaton  for  time  immemorial  for  all  tithes  or  dues 
whatlbever  arifing  out  of  Horjion  Field.  He  further  faid, 
that  in  purfuance  of  the  faid  a^t  4.  Geo*  2.  the  common  fields 
and  grounds  in  Nuneaton  and  Attleborough  were  inclofed  and 
meafored  ;  and  that  before  the  faid  a£^  there  were  not, 
nor  for  time  immemorial  had  been,  diflin^l  tithes  paid  for  back* 
fides,  yards,  or  homefteads  in  Attleborough  \  but  that  previous  to 
the  faid  new  inclofure  under  the  faid  a£l,  the  tithes  of  all  corn 
and  grain  were  anciently  paid  for  after  the  race  of  two  pounds, 
two  fliillings,  and  fixpence  a-year  for  a  yard  land,  and  after  the 
rate  of  five  ihillings  a-year  for  the  fmall  tithes  of  every  yard  land 
of  the  common  Belds  and  grounds  in.  Attleborough^  wherein 
the  yards,  backHdes,  or  homeAeads,  were  coniidered  as  parcel 
of  the  faid  yard  lands,  fave  only  the  faid  ancient  inclofure 
called  Horjlon  Fields^  for  which  he  laid  no  tithes  were  due, 
but  only  fuch  modus  as  in  the  faid  adl  is  mentioned  ;  that  no  tithe 
of  hay  or  corn  had  ever  been  paid  for  Horjlon  Field  previous  to  the 
faid  a£l  \  and  he  fet  forth  the  fpecies,  quantities,  and  values  of 
the  tithes  demanded  by  the  bill  ;  and  added,  that  he  had 
never  heard  that  tithe  milk  had  ever  been  claimed  before  or  taken 
by  the  plaintiff's  predeceffors,  or  that  any  tithes  of  corn  or  grain, 
wool,  lambs,  calves,  fruit,  or  pulfe,  had  ever  been  paid  for  the 
faid  premifes. 

The  defendant  Hawkes  faid,  that  he  was  a  flrangcr ;  that 
he  did  not  live  in  the  parifh  ;  that  he  was  only  partner 
with  Smith  ;  that  the  premifes  by  them  held  were  all  in  Nuneaton 
and  Attleborough  ;  that  no  part  of  them  was  in  Stockingford  \ 
and  that  they  had  had  feveral  titheable  matters  and  things 
from  the  faid  premifes,  for  which  they  had  not  paid  the  plaintiff 
any  tithes  :  and  he  infifted,  that  the  plaintiff  was  not  entitled 

to 
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puDPESFoup  (p  tithes  in  kind  for  any  of  the  faid  premires,  for  that  it  app^aredl 
"J'""J^  Ijy  the  bill  that  certain  plots  or  parcels  of  ground  w/sre,  by  the 
faid  a<As  of  parliament  allotted  in  fatisfa&ion  of  the  great  tithes 
ariHng  within  the  common  fields  and  groynds  ^  that  the  ancient 
garfJens,  orchards^  and  homefleads,  were  always  pnderftood 
to  be  parcel  of  the  faid  common  fields ;  jhat  upon  the  inclofurc 
and  diviiion  of  the  faid  common  fields,  the  gardens,  orchards, 
homefleads,  and  backfides,  were  meafured,  as  part  of  them, 
in  part  of  the  fhares;  and  that  previous  to  fuch  inclofurps, 
no  tithes  were  due  or  taken  for  any  hay  arifing  from  them, 
or  from  the  faid  gardens,  &c.  occupied  by  them  ;  but  that  the 
pterfon  entitled  to  the  great  tithes  of  the  faid  common  fields  and 
ancient  inclofures  had  immemorially  pofieffpd  a  certain  clofe 
or  parcel  of  land  in  the  faid  oarifh,  called  the  Tithe  Piecey  by  way 
of  real  compofition  or  othcrwiie,  as  a  fatisfadlion  for  the  faid  tithe 
hay.  He  alfo  faid,  that  from  time  imi^emorial  there  had  been 
a  certain  monaftery,  nunnpry,  or  religions  houfe  in  the  f;jid 
parifh  ;  that  to  the  abbots  and  priors  of  the  fame  there  ^jiras  a 
privilege  of  not  paying  tithes  for  the  nutriment  of  their  cattle, 
or  tor  the  lands  belonging  to  the  faid  monaftery  ;  that  the  fa}d 
abbots  and  priors  for  time  immemorial  to  the  diffolution  of  the 
monaftery,  had  been  in  pofleiEon  of  the  faid  privilege,  and  that 
they  had  never  paid  any  tithes  ;  that  the  faid  monaftery  was  one 
of  the  greater  monafteries ;  that  it  was  furrendered  into  the 
hands  of  Henry  ike  Eighth  in  the  thirty-firft  year  of  his  reign, 
together  with  all  the  lands  and  privileges  whatfoeverj  thatfeveral 
pieces  of  the  ancient  inclofurc  fo  occupied  by  them  were  part  of 
the  Demefnes  belonging  to  the  faid  religious  houfe,  and  freed 
from  the  payment  of  tithei  for  agiftment  of  cattle,  or  in  refpeft 
of  fuch  lands  ;  that  the  faid  religious  houfe  ftood  in  the  faid 
ancient  clofe,  called  the  Manor  Court  j  that  the  fame  had  been 
in  the  defendant's  occupation  fince  Lady  Day  1766,  together 
with  divers  other  ancient  inclofures  lying  in  Nuneaton^  near  to 
the  Manor  Courty  and  which  the  defendants  believed  were  other 
parcel  of  the  Dcmefne  Lands  belonging  to  the  faid  monaftery : 
and  he  averred,  that  no  tithe  of  hay  or  corn  had  ever  becntak^a 
in  kind,  or  any  compofition  made  for  great  part  of  the  faid 
ancient  inclofures  in  their  occupation  ;  but  that  they  \vcrc 
willing  to  pay  the  plaintiff  what  he  was  juftly  entitled  to. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  wit- 
nefles  were  examined  on  both  fides ;  and  upon  hearing  counfel 
for  the  plaintiff,  and  no  one  appearing  for  the  defendants  ;  and 
reading  an  order,  whereby  they  undertook  to  appear  gratis  5 
and  the  defendant's  anfwer  j  and  the  proofs  of  this  caufe  on 
behalf  of  the  plaintiff  j 

The  Court,  which  was  full,  ordered  the  deputy  remem- 
brancer to  take  an  account  of  what  was  due  to  the  plaintif 

from 
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from  the  defendants  refpeftively  for  the  feveral  tith'cable  matters    HuoDisroR© 

and  things  demanded  by  the  bill  arifipg  from  the  premifes  in         ^^^'"/^ 

Atilehorougb  and  Nuneatohy  in  the  occupation  of  the  defendants       Smiik.  . 

refpeftively,  except  the  vicarial  or  fmall  tithes  of  the  clofes  and 

meadows  in  the  bill  imentioned  to  have  been  in  the  occupation 

of  Anne  Williams^  widow,  and  John  Lipfrotf^  clerk,  called  or 

known  by  the  names  of  Williams's  Horjton  Field,  ff^lliams's 

Lejfer  Horjlon  Fields  Williams's  Horjlon  Field  Meadow,  and  the 

Soggy  Meadow,  near  Attkborougb  Bridge,  and  containing  about 

twenty  acres,  in  the  occupation  of  the  defendants  Smith  and 

Hawkes,  parcel  of  fcventy  acres  in  Horflon  Fields,  in  Attlehorough^ 

formerly  held  hj' Richard  Wife  and  jofeph  Whitmore,  or  one  of 

them,  the  plaintiff  being  willing  to  accept  a  modus  of  twelve 

ihillings  a-year  in  lieu    and  fatisfaftion    of  the   vicarial    or 

fmall  tithes   of  the    faid  lands  formerly   held   by    th^    faid 

Richard  Wife  and   Jofeph   Wbitmore,  unlefs   caufe  ihould  be 

ihewn  to  the  contrary. 

The  defendants  having  paid  the  cofts,  the  caufe  came  on 
again ;  and  on  hearing  counfel  on  both  fides  ;  and  reading 
an  order  of  the  fourteenth  of  June  laft  to  prove  exhibits  \  an 
examined  copy  of  an  a£l:  of  parliament  made  in  the  fourth  year 
oi  George  the  Second,  entitled,  <<  An  A£t  for  inclofing  and  dividing 
<<  the  Common  Fields  and  Common  Grounds  in  the  Manor  of 
**  Nuneaton  and  Attleborough,  in  the  county  of  Warwick  i* 
an  examined  copy  of  another  a£l  of  parliament,  made  in  the 
iixteenth  year  of  George  the  Second,  entitled,  •<  An  Aft  for 
<<  exchanging  Part  of  the  Glebe  Lands  and  Hereditaments 
«f  belonging  to  the  vicarage  of  Nuneaton  for  the  Reftorial  Tithes 
<<  and  certain  Lands  in  the  faid.  parifh  belonging  to  the  impro- 
«'  prlator  ;"  an  examined  copy  of  an  inroUment  of  the  award  of 
Thomas  Byrd  and  others,  commifEoners  named  in  the  faid  adV, 
for  the  inclofing  and  dividing  the  commpn  fields  and  common 
grounds  in  the  npanor  of  Nuneaton  and  Attleborough,  which  award 
bears  date  the  twenty-fecond  oiAuguJl  1733  5  and  upon  reading 
the  depbfitions  ;  and  furtlier  proofs  in  the  caufe  ',  and  the  fiud 
decree^  dated  the  twenty-fevcnth  of  June  laft  ; 

The  Court  ordered  the  decroe  of  the  twenty-fcventh  day  of 
Juiii  laft  to  be  made  abfolute  as  to  the  account  thereby  decreed  \ 
and  that  the  defendants  do  pay  to  the  plaintiff  his  cofis  of  this 
fnit^  to  be  taxed  :  fubfequent  cofts  and  further  direftions  to  be 
referved  till  after  the  report. 
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Mica.  tzttMf  Erskine  ap;ainfi  Ruffle* 

xo.  Gio.  3.  A      -^ 

JEjffex,  t6th  Novemher  1 769. 

The  rcaor  of  nPHE  bill  ftatcd,  that  the  plaintiflFwas  collated,  inftitutcd,  and 
rSr^cki^^s  induced  >nw  the  parlfli  church  of  mckham  Saint  Paul,  in 

thif  iiihc8^*7n  ^^^  county  oi  EJfeM,  and,  \sj  virtue  thereof,  had  become  entitled 
kind,  and  infifta  to  receive  the  tithes  of  corn,  grain,  hay,  wool^  lambs,  and  other 
shatthc  titiies  of  tithes,  as  well  great  as  fmall,  arifing  therein  ;  that  the  defend- 
corn  arc  to  be  jj^^g  f^,.  (q^q  i\^^  p^ft  ij^d  occupied  feveral  farms  and  lands 

fet  out  in treavei  ^1        .  j  t_    j      -^  1  •         1  •      1 

and  not  in  ^herem,  and  had  anting  and  growmg  thereon  corn,  gram,  hay, 
flieaves,  and  and  Other  titheable  matters,  the  tithes  of  ^hich  they  had  re- 
chat  the  whole  fufed  to  pay ;  that  the  defendant  Ruffle  had  compounded  with 
of  every  field  is  jjjju  fo,  f^j,  tjthes  for  three  years,  ending  at  Michaelmas  1765  ; 

^foreanytUhc"  *^'  ^^  ^*^  ^'^^^  pretended  to  fet  forth  the  tithes  of  milk, 
are  fet  out,  and  ^gg^i  wood,  pigeons,  &c.  but  had  fet  forth  the  fame  illegally  ; 
the  whole  tithes  that  the  defendants  had  kept  cows  and  (heep,  which  had  calves, 
thereof  fet  out  ^cv^^  lambs,  and  wool  •,  that  they  had  alfo  fows,  which  had 

of  °he  ^crop'^is  P^8^  »  ^^^^  ^^1  ^^P^  poultry,  which  had  produced  young  ones 

carried  away,      ^^d  eggs  ;  that  they  had  topt  and  lopt  feveral  pollards  and  other 

S.C  6,Bac.Abr.  trees,  and  had  made  a  number  of  faggots,  brufh-wood,  and 

73^-  other  wood  thereout,  which  they  had  burnt  and  difpofed  of; 

RayO'S    •  x\\7X  they  had  cut  various  fields  of  corn  at  various  times,  and 

fet  out  the  tithe  corn  in  fheaves  and  not  in  treaves,  as  they 

ought  to  have  done  \  and  that  they  had  fubftrafted  the  tithes 

of  all  the  faid  matters  and  things,  and  had  reiiifed  to  make  him 

any  fatisfaftion  for  the  fame.    The  bill  therefore  prayed,  that 

the  defendants  might  account  for  all  and  every  the  faid  tithes, 

and  pay  the  true  and  juft  value  thereof}  and  that  the  plaintiff's 

right  to  the  fame  might  be  efcablifhed. 

The  defendants  The  defendants  faid,  that  the  plaintiff  was  indu£ted  Into  the 
admit,  that  the  faid  rcAory  about  May  1762,  and  was  entitled  to  the  tithes  of  atl 
plaintiff  is  cmi-  corn,  grain,  hay,  wool,  lambs,  and  all  the  tithes,  great  and 
tiediothctithes.  ^^^jj^    ^^^^  offerings,    and  other  dues    and   duties    arifing 

therein. 

The  defendant  The  defendant  Ruffle  faid,  that  he  had  ever  fince  February  1 763, 
^''£\J*y^^5^  occupied  Wickbam  Hall  Farm,  znd  Rowh  Crofts  Farm,  and  had 
bam  Ha//,  and  feveral  titheable  matters  thcreon,  the  tithes  whereof  in  kind  the 
i?0w/*5Cr9/},that  plaintiff  would  have  been  entitled  to,  but  that  he  compounded 
he  had  paid  his  ^jth  him  at  eightvone  pounds,  ten  fhillings  per  annum,  for  all 

IwL""!  c^^  ^"'^  ^^*^^*»  S^cat  and  fmall ;  that  he  had  paid  the  fame  to  Ml^ 
at  mas  17  5,   ^^^^/^^  ,  ^^ ^  .  j^^d  that  therefore  the  plaintiff  was  not  entitled 

that  he  had  duly  to  a  difcoveryof  tithes  during  that  time;  that  from  Aficbaelmas 

fet  out  tiii  fub-  176  J  to  Michaelmas  1 766,  he  had  reaped,  cut,  and  mowed  com, 

^n1!^d^''ra"n°^  'grain,  and  hay  from  off  the  faid  lands,  but  that,  as  he  had  duly 

'  fet  out  the  tithes  thereof  for  the  plaintiff  to  take  away,  if  he  had 

been  fo  minded,  he  had  not  kept  any  account  thereof '%  that  he 

had 
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liad,  (luring  the  laid  time,  kept  and  dcpafturcd  on  his  faid  lands       Ehkihi 
twenty  cows,  from  which  he  had  feventepn  calves  ;  that  the       R^rrxt 
plaintiff  h^d  two  of  them  for  the  tithes,  which  were   more    l  ^  u^  uj^.  ' .j 
than  he  was  entitled  to  ;  and  that  a  full  arid  fair  tenth  of  the  j,j*    tithes    of 
milk  during  that  year  was  duly  fet  out  for  tithes^  arid  which  the  calves  and  mUk. 
plaiotilF  took  away;  that  he  alfo  kept  and  depaftured  thereon  of  «wci    wi 
fcvcn  fcore  of  wether  (hecp  and  ewes,  and  two  rams  j  that   he  ^^^^^» 
had  from  the  faid  ewes  eighty- four  lanlbsj  that  he  rendered  eight 
pf  the  faid  lambs  fortithes^  which  the  plaintiff  fetched  away  5  and 
that  he  had  paid  two  (hillings  and  ilxpence  as  a  fatisfa<ftion  for    *  . 
the  tithe  of  the  remaining  four  lambs,  which  Was  more  than  the 
tenth  of  their  value  ;  that  he  did  not  fet  out  his  tithe  wool,  in  ^^^ool, 
kind,  as  they  had  agreed  that  it  fliould  be  fold,  and   that  the 

Elaintiff  fliould  receive  the  tenth  part  of  the  money,  and  which  he 
ad  accordingly  received  \  that  he  had  alfo  kept  fome  fows, which  ^^^'^* 
liad  two  farrows  ;  that  the  plaintiff  had  a  pig  of  each  farrow  for  of  garderi-ftu^ 
the  tithe  j  that  he  alfo  had  a  pigeon-houfe  froni  which  he  had  ^^     poultry ; 
feveral  dozens  of  pigeons,  but  that  as  they  were  generally  eaten    "q^,"^'  ^  **** 
and  fpent  in  his  family,  he  did  not  pay  to  the  plaimitf  ihc 
tithes  thereof i  that  he  hjld  poultry,  fruit,  garden   i\uff,  and 
wood,  for  which  he  paid  the  plaintiff  the  full  tenth  part ;  that  f'    ^    wood 
pc  had  cropped  many  pollards  and  boiling  trees,  biit  that  he  did  ^^^i  "* 
not  fet  out  the  tithes  thereof  bccaufe  thev  were  confumed  in  his 
houfe  as  fuel  i  and  he  denied,  that  he  had  concealed  any  tithes 
from  the  plaintiff.     He  alfo  denied,  thnt  he  htid  ever  pretended, 
that  the  plaintiA'  miifl  take  away  his  tithes  from  time  to  time» 
\Xs  he  had  fet  theiii  but,  or  that  he  might  fet  out  the  tithes  of 
any  iingle  field  as  often,  and  at  as  many  times^  and  in  as  fmall 
quantities  sis  he  thought  proper,  or  that  he  need  not  cut  the 
whole  field  before  fuch  feparate  parcels  of  tithe  were  fet  out )  . 

but  he  admitted, that  he  had  declared,  that  he  Was  not  obliged  by  ^    conttni; 
law  to  cut  down  the  whole  of  a  field  of  corn  before  he  piroceeded  obiiwd  To^  cut 
to  tithe  and  carry  away  any  part  therebf.  The  defendant  further  down  the  whoi^ 
flated,  that  it  was  not  iifual  or  cUflomary  fdi*  the  farmers  in  th<5  pi-oduceof  eveif 
fiid  parifh  and  neighbourhood  to  wait  till  the  whole  field   of  ^;'**  ^^^^^  ^ 
torn  was  cut  down  before  they  began  to  tithe  and  carry  away  ihe^of *•  ^  * 
any  part  of  it,  (unkfs  the  fields  were  very  fmall  and  the  Wea- 
ther very  fine)  for  that  it  had  always  been  cuftomary  for  them 
to  begin  to  cut  and  get  in   theiir  corn,  as  was  convenient  for 
them  and  the  weather  permitted^  and  to  fet  out  the  tithe  of 
what  they  cut,  without  waiting  till  thfe  whole  field  was  cut 
down;    and    he  infiftcd,  that  the  [Jlaintiif  ought   to    comply 
therewith,  for  that  if  the  farmers  were  obliged  tt>  wajt  till  the 
irhole  field  was   cut  down,  the  corn  in  general  mud  neceffarily  ^g^„  jj^^  j„i^^ 
lie  many  days  expofed  (after  being  fit  to  be  carried),  and  fo  ries  tiiat  misht 
remain  liable  to  all  the  hazard  and  uncertainty  of  the  weather,  «nfu*  ^rom  fncli 
whereby   it  would  be  in  danger  of   being  fpoilcd  or  greatly  «n»f»»lprteicfc 
damaged,    efpecially  in  a  wet   and  unfettled  feafon  ;   that  iti 
inclofed  lands  if  the  wheat  get  wet  after  being  cut  and  bound 
Vol.  hi.  R  in 
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EK9KTXX   •   5n  the  fixcaf,  the  fheaves  muft  be  opened  in  order  to  bedricc?, 
Ruf'fle        which  takes   up  a  coniiderable  time,  in  regard  the   wind    has 
not  the  fame  power  of  drying  there,  as  in   open  countries  v 
that  when  the  wheat  is  once  wet  after  being  fit  to  be  carried,  if 
it  do  not  qtiickly  get  dry  again,  the  kernels  are  apt  to  grow  and 
fhoot  out,  and  the  corn  then  becomes  had  and  unfit  for  fale  \ 
and  that  the  damage  the  corn  would  and  muft  often  fuftain 
by  lying  in  the  field   in  a  rainy  feafon,  would  not  only  greatly 
affedt  the  farmers  intcreil,  but  in  its  confcqueuce  and  extent 
become  of  publick  concern,  by  being  prejudicial  to  the  welfare 
of  the  community.      The  defendant  further  dated,  that  the 
plaintiff  in  the  beginning  o^  Auguji  1766,  (but  not  before  he,  th» 
defendant,  had  cut  feme  corn)  told  him  that  he  would  not  accept 
any  corn  for  tithe  until  after    the  whole  field  was  cut   down 
before  any  tithe  was  let  out,  and  the  whole  tithe  fet  out  before 
any  part  of  the  corn  was  carried  off;  that  he  had  told  the  plaintiflf 
that  the  faid  method  was  new,  unprecedented,  and  impradiicable  ^ 
and  that,  if  he  complied  with  it  and  the  feafon  fhould  prove  wet, 
he  muft  unavoidably  lofe  the  whole  or  the  greater  part  of  his  crop 
of  corn  ;  and  that  the  plaintiff  ought  therefore  in  juftice  to 
continue  to  take  his  tithes  in  the  fame  manner  as  hrs  predecefforJ 
(ay»,  that  be  f^t  had  always  done.     He  fet  forth  the  quantity  of  core  which  he 

mla/'al  hc'cu^t  ^^^^  *^"^'  ^"^  ^^^^  ^^^^^  ^^  '^^^  ^^^  ^"^  ^^^  ^^"^^  ^^^  ^^  ^^ 
lj  J  different  times  he  had  cut  the  fame ;  that  it  was  not  cuftomary 

and  ufual  for  the  farmers  in  that  neighbourhood  to  fet  up  tithe 

wheat  in  treaves  when  they  fet  up  their  own;  and  he  fpoke  as  to 

'!r^-'h  ^*^f  h*"*  ^'*  barley,  peafe,  and  oats,  the  tithes  of  which  he  faid  he  had  fet 

ley    peafe  and  ^^^  ^"  fwarths,  and  not  in  cocks  or  fliocks,  for  that  cocking  or 

eats  in  fwarthi*  ftiocking  of  foft  corn  was  never  praftifed  by  the  farmers  withia 

the  faid  parifli  and  the  country  about  it  ;  and  that  he  there- 
fore conceived,  that  the  faireft  and  moft  unexceptionable  way 
of  tithing  foft  corn  was  by  fetting  out  every  tenth  fwarth. 

The  defendant  The  defendant  Brenvfter  ^\di^  that  he  had,  fince  the  plaintiff 
'Brcwflir  putsin  became  reftor  of  the  parift,  occupied  lands  therein,  which 
can  wer.  ^^^^  j^j^  ^^^  property  ;  that  he  had  to  Michaelmas  1765,  duly 
rendered  and  let  out  the  tithes  of  all  his  corn,  grain,  and  bay 
which  he  had  reaped,  cut,  or  mowed  from  off  the  faid  premifes; 
that  the  faid  tithes  had  been  taken  and  accepted  by  the  plaintiff 
without  any  objection  ;  and  that  for  the  year  1 766  he  had 
fet  out  his  titheable  matters  ;  and  he  fpoke  to  the  fame  effect 
as  the  defendant  Ruffle  had  done  as  to  the  manner  of  fetting 
out  the  tithes  thereof. 

Thecaufc  The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witncfnrs 

lieaid,  were    examined    on  both  fides  ;    and  upon    hearing  counfcl 

fcveral  days  \  and  reading  the  proofs  in  the  caufe  ; 

The  cuftoTi  of       The  plaintiff's  counfel  objedlcd  to  the  reading  any  evidence 
one panih note-  x^Tiki^Vi  in  this  caufc  relating  to  the  cuftom  of  liihhiji  in  other 

vidence  of  that  .«  ,  ^,  °  „  1    1         »  '    ^'  ^ 

III  ancihtr,         pariflies,  and  THE  LouRT  allowed  the  objccticn. 

And 
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And  the  caufe  now  flandlng  for  the  opinion  of  the  Barons>  EtSKiNji 

^         .  againft 

IHE  Court,  which  was  full,  ordered  the  bill  to  be  difmifled,  Rufple. 

but   without  coils,  as  to   the  demand  againft  Ruffle^  for  the  The  bill difmirr- 

tifhc  of  wheat  in  Wiggons  Leys^  R(nvls  Cr-yft^  and  Tv}Uiage\  cl,  as  to  the  tithe 

and   alTo  as  Id  the  demand  of  the  tithe  of  calves,  hay,  wool,  ^/.^J'^^^lJ"  "^^^ 

iambs,  pigs,  eggsj  poultry,  apples,  milk,  wood,  and  pigeons.'  Mtofn^itithc", 

But  THE  Court  ordered  "him  to  account  for  the  tithe  of  the  ^^^  p^i^^^    ^^ 
wheat  in  Lambor  Fields  Sandpit  Fieidy  and  HM^rs  MeaJ^  accord-  wheat  in  othci^ 
ing  to  ^he  value  of  fuch  tithes  ;  and  likewise  for  the  tithes  of  fieWs  decreed  ; 
the  barley,  oats,  and  peafe  which  he  had  on  all  the  lands  by  hiui  ^^^  tithesof  bar- 
occupied   in  the    faid  pariih>  according  to  the  values  thereof,  J^^Ve  °d«reed 
without  coft$. 

The  Court  alfo  ordered  the  bill,  as  againfl:  BrewJIer^  to  be  The  bilUpiin/l 
'difmiffed  without  cofts,  as  to  the  demand  of  the  tithes  of  milk,  ^rw/fl-difmjff. 
wool,    lambs,  pigs,   poultry,   apples,  peafej  and  garden  ftuff,    . .  "  ^  °"^ 
and  the  faid  defendant  to  account  for  the  tithes  of  i^odd  and  jj,^    ji^h^,    ©f 
bats  iA  Honey  Croft  (not  accepted  by'  the  plaintiff);  and  alfd  wood,  oats,  and 
for  the  agiftment  of  dry  and  unprofitable  cattle  on  the  lands  »giftmcnt    dc* 
Occupied  by  him  in  the  faid  parifh  during  the  time  demanded  by  ^^^* 
the  bill,  according  to  the  value  of  fuch  tithcable  matters.     The 
deputy  remembrancer  to  take  the  account,  &c.  &c. 

feEWick  againfi  NicholL^.  I^iich.  t«ii, 

Tork/hircy  ^'^d  November  1769. 

^HE  vicar  ofColverlcy,  in  the  county  of  J^^ri,  demanded,  by  .j^j^^  ^'^^    ^ 

**■     his  bill,  an  account  and  payment  of  fmall  tithes  and  Eajler  Cotver!£^,yiiT9ti^ 

bfFerings  for  five  years  laft  part,  particularly  the  tithes   of  po-  JUn,  is  entitled 

tatoes,     turnips,    turnip-feed,  rape-feed,   lambs,    wool,    fows,  to  the  tithei  ot 

fheep,  and  twopence  and  tj^dpence  halfpenny  yearl-y  for  each  ^^"^' jum^p- 

dwelling  houfe  at  Eafler^  for  Eajler  offerings,  arifing  on  the  feed!  rape-reed, 

defendant's  farm  in  the  manor  of  Tyerfal  in  the  faid  parifli.  Jamb*,     wooi» 

and  other  fmall 

The  defendant  faid,  that  the  manor  of  Tyerfal  was  exempt  uthes  arifing  en 
from.thc  payment  of  every  kind  of  tithes  to  the  vicar  of  Colver*  the  lands  in  the 
iey  5  for  that  all  fuch  tithes  were  formerly  due  to  the  owners  of  ^^  ^  ^*f  • 
the  reftory  ;  and  that  the  reftor,  when  duly  feifed  thereof,  by  -^^'j^  ^^     * 
deed  granted  to  J»  Thornton  all  the  tithes  of  corn,  gfain,  and 
hay,  and  all  other  tithes  whatfoeyer  arifing  on  the  mefiliages,  lands^ 
atid  tenements  within  the  manor  of  Tyerfal^  in  the  territories  of 
the  redtory  oiColverley^  at  the  yearly  rent  often  (hillings,  paya- 
ble to  the  owners  of  fuch  rcdlory  ;  that  the  faid  J,  Thornton  was, 
and  that  R.  Thornton  is  feifed  of  the  whole  townfhip  of  Tyerfal^ 
that  the  land  he  occupied  lay  within  the  faid  manor  \  and  that 
he  occupied  the  fame  as  tenant  to  Thornton.     The  defendant 
further   ilated,    that  he    had   paid  the   plaintifif  his  dues  till 
Eajler  1 763  inclufive  \  that,  from  that  time  to  the  exhibiting  the 

R  a  bill» 
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^*^""  bill,  ht  had  annually  attended  him  to  account  for  and  pay  flb^ 
ViGH^Lt,  dues,  particularly  at  Eajer  1764,  when  he  firft  demanded  tithes 
of  turnips  and  potatoes  ;  that  upon  his  refWfing  to  pay  the  fakf 
tithes,  the  plaintiff  refufed  to  accept  of  his  dtleff  fo  tendered  tof 
him  ;  that  he  never  made  atny  demand  before  for  the  tithes  of 
\vbol  and  lambs ;  and  he  denied,  that  any  tithes  were  due,  at 
that  any  had  ever  been  paid  for  lai^ds  within  the  faid  manor* 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witneflc* 
trere  e^tamined  on  both  fides  ;  and  the  caufe  came  on  to  be 
heard  on  the  twenty-third  day  of  February  laft^  when  it  wa^ 
ordered  by  the  Court,  that  the  caufe  (hould  ftand  o-ver  on  pay- 
ment of  the  cofts  of  the  day,  with  liberty  to  the  plaintiffto  amend 
his  bill,  by  making  Richard  Thorntm^  who  was  then  abroad  bc-« 
yond  fca,  a  party  thereto.  The  caufe  came  on  to  be  further 
heard  on  the  fixteenth  of  Ncnjember  1769J  and  upon  hearing 
Counfel  for  all  parties  for  feveral  days ;  and  reading  an  order 
made  herein  on  the  twenty-third  day  of  February  laft,  thai 
a  copy  of  the  original  endowment  of  the  vicarage  of  the  pariih 
of  Colverley,  in  the  time  of  the  jlrchbtjhop  Snvill^  fhonld  be  rca4 
as  evidence  on  the  behalf  of  the  plaintiff }  the  faid  copy  of  ftich 
Original  endowment ;  the  depofitions  offeveral  witneffes;  thefolf 
lowing  terriers,  dated  refpeftively  the  twenty-fixth  of  Sepiimbtr 
1 7 16,  the  tenth  oi  Juguji  1727,  and  the  thirteenth  ofSeptembet 
1743  ;  an  inroUment  from  the  office  of  the  lord  freafurer's  re- 
membrancer of  a  grant  from  James  the  Fi^Jiy^  dated  the  fourth 
ci  Augttfty  in  the  fourth  year  othis  reign,  to  WiUiam  Fernonznd 
C,  Nailer^  of  the  rc^ory  of  Colverley  ^  an  indenture  dated  the 
twenty,  third  of  February  in  the  twcnty-firft  year  of  Charles  thf 
Secondy  figned  R,  Walter  and  others,  being  a  grant  from  them 
to  J  Thorfittm^  in  fee  of  tithes  in  the  townfhip  of  Tyerfal\  fevers^ 
receipts,  dated  from  the  thirtieth  of  October  1689,  to  the  twen* 
ty-fccond  of  May  1 71 1,  figned  H.  Savii/e  and  J.  Steed  i  and 
upon  offering  a  decree  of  this  court,  dated  the  fecond  of  jfu/y^ 
in  the  third  year  of  William  and  Mary,  in  the  canfe  of  Ubaldin0 
!;•  Colverley^  as  evidence  for  the  plaintiff,  and  the  fame  being 
objedled  to  by  the  defendant's  couitfel  and  refufed  bf  the  couitt  \ 
and  on  debate  of  the  matter  j 

The  Court,  which  was  full,  ordered  the  defendant  to  ac- 
count with  the  plaintiff  for  all  the  titheable  matters  a»4  tUnp 
demanded  by  the  bill,  with  cofts  of  fuit  to  tliis  time^ 

The  deptity  remembrancer  made  his  report,  dated  the  fouf- 
tcenth  of  July  1770,  and  upon  reading  the  faki  decree  and 
report,  without  exceptions,  .and  hearing  the  plaintiff's  counfel 
that  the.  report  might  be  confirmed  ;  the  report  was  on  th6 
fame  dny  ratified  and  confirmed,  and  the  defendant  ordered  to 
pay  three  pounds^  twelte  flxiilings,  and  fixpence,  for  tithes^  :^<1 

^  ieventj 
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Mkweatf-rwat  pbnndi,   obc  IhtlUngf  for  fpA^  taxed^  together      Br  wick 
mth  Aifa&queot  cofts.  *'£''¥ 

Parker,  CUrf  ^aron^ 

AdamS]^  Baron j 

^EKKOTT^Barqn.  , 

Heathi^iIeld  a^ainji  Trosse.  *^'^"-  t«»m, 

Devonjhiri^  xmH  December  i'j6^. 

^HE  bill  ftatccl,  that  the  plaintiff  was  leflec  of  aH  tkhes  The  cuilos  and 
'^    arifing  within  the  reftory  of  Woodbury^  in  the  county  of  ^^^*"  choral  of 
DevM  1  that  the  cnftos  and  vicars  choral  of  the  choir  of  th^  ^^     'i"^l!!!:^i!A 
cathedral  church  of  Satnt  F^ir  m  Exeter^  were  the  imprppria-  to  ctrcain  mo- 
-tors  of  the  refiory,  and  as  fuch  were  entitled  to  all  tithes  </»/«  in  Jieu  of 
arifing  in  the  faid  parife ;  that  by  Icafe,  dated  the  fifth  of  ^tf/j;  ^"^^  ««^»«  ^'f^^ 
1764,  they  demifcd  to  the   plaintiff  all  their   tithes  of  corn, ^  Jji*^>thlf 
grain,  hay,  and  flax,  or  of  any  other  kind  whatfoever  iherein,  ^u^tyQ^D^vo?. 
and  all  other  emoluments  belonging  to  the  fame,  to  hold  foi^ 
twenty  one  years ;  that  there  were  within  the  faid  parifh  the  fol- 
lowing ancient  cudoms  ;  that  every  occupier  of  land  within  th^ 
Taid  parlih  (hould  pay  to  fuch  cudos  and  college,  or  to  their 
tefiee,  fourpenoe  a- year  for  every  acre  of  meadow  mowed,  and 
threepence   a-year  for  every  acre  of  clover   and   land-grafs  \ 
£ourpence  a-year  for  every  miicli  cow  and  her  calf  depafture4 
in  the  pari/h  ;  threepence  for  every  heifer  and  calf;  one  penny 
for  every  colt  that  fell  within  the  parifh  j  tlireepence  for  every 
liogfl\ead  of  cyder ;  and  one  penny  for  hoard  fruit ;  that  the  faid 
modiifes  were  payable  at  Eajier  \  that  the  tithes  of  agidment  for 
feeding  all  forts  of  cattle,  excepting  labouring  cattle  and  milch 
cows,  were  to  be  affcffcd  in  proportion  to  the  number  of  cattle^ 
and  the  profit  arifing  from  feeding  of  them  ;  that  the  faid  tnodus 
was  alfo  payable  at  Eajler  ^  that  every  tenth   fleece  i?f  wool 
flieared  in  the  parifh  was  payable  to  the  plaint  Uf  at  Mtdfummer 
yearly  ;  that  every  tenth  lamb  yeaned  in  the  parilli  was  due  t^. 
the  plaintiff  on  Saint  AInrk*s  Day :  that  the  defendant  had,  for 
one  year,  occupied  Branfcomhes  Tefiement  and  RoiUrdam  /   17^9^- 
inetity  together  with  the  lands  thereunto  belonging,  and  other 
lands   and  grounds  within  the   parifh  ;  that  he  had  cut   and 
taken  from  off  the  faid  laixls  meadow  grafs,  clover  grafs,  land 
grais,    apples,   and  cyder;  that   he  had   kept    feveral    milcH 
cows,  from  which  he  had  calves  \  that  he  alio  had  fed  during 
the  fame  time  divers  horfes,  mares,  colts,  oxen,  barren  kinej 
heifers,  fteers,  yearlings,  and  other  unprofitable  cattle  in  the 
faid  parifh,  the  pafture  of  which  was  worth  at  leafl  three  pounds 
a-month  ;  that  he  had  alfo  fed  feveral  fheep,  from  which  he 
had  ihora  wool  that  was  worth  three  fhiUings  and  ii^pence  a 
iBeecei  that  the  faid  fheep  had  alfo  yeaned  feveral  lambs,  which* 

JR.  3  one 
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^^^J""*^*  one  with  another,  were  worth  twelve  {hlUiugs  a  larab  j  that  ka 
'//«»»!.  ^^^  killed  a  number  of  his  fhecp  after  they  were  fatted,  and 
had  killed  or  conveyed  others  out  of  the  parifli  before  they  hac^ 
yeaned  or  been  ftibrn,  the  pafturc  of  which  was  worth 
three  pounds  a- month  ;  that  he  had  alfo  from  lambs  which  he 
had  fed,  feveral  fleeces  of  wool  that  were  worth,  one  witl\ 
another,  two  (hillings  and  fixpence  a  fleece;  that  he  alfo  had 
colts  foaled,  for  each  of  which  there  was,  Recording  to  cuftom, 
one  penny  payable  to  the  plaintiff  at  Eaf.er\  that  he. had  alfo 
during  the  faid  time  feveral  other  titheable  matters  (/i),  the 
fmall  tithes  of  all  which  he  had  refufed  tp  pay;  as  well  as  foi: 
Eajier  offerings. 

The  defendant  admitted,  that  the  cuftos  and  college  of  vicars 
choral  were  the  impropriators  of  the  parifh  ;  that  they 
were,  as  fuch,  entitled  to  all  tithes  therein  ;  and  that  they  had 
demiied  them  to  the  plaintii^*  as  flated  in  the  bill.  He  alfo 
admitted,  that  the  cuftoms  as  to  the  tithes  of  meadow  mpwed, 
clover  grafs,  land  grafs,  milch  cow  and  calf,  heifer  and  calf, 
young  colts,  hogflieads  of  cyder,  and  hoard  fruit  had  immemo- 
rially  prevailed  in  the  faid  parifh  in  the  feveral  modes  flated 
in  the  bill  ;  but  he  denied,  that  there  was  any  cuftom,  that 
every  occupier  of  land  fliouki  pay  tithes  of  agidment  for  feed- 
ing and  depaduring  cattle,  excepting  labouring  cattlq  and 
milch  cows,  in  proportion  to  the  number  of  cattle  and  profit 
.arifmg  from  the  feeding  of  them,  or  that  fuch  tithes  of  agift-mcnt 
were  payable  at  all ;  but  he  infilled,  that  the  coftom  was,  that 
every  occupier  of  lands  within  the  pariih  flionld  pay  to  the 
ruftos  or  college,  or  to  their  leflec  for  the  time  being,  two 
{hillings  for  feeding  every  poor  or  lean  bullock  therein  till  it 
was  fat  and  fit  to  be  flaughtercd,  and  fo  in  proportion  for  fo 
much  of  the  time  required  for  fattening  and  making  a  poor  or 
lean  bullock  fit  for  flaughter.  He  alfo  admitted,  that  every 
tenth  fleece  of  wool  fliorn  in  the  parifh  was  due  to  the. plaintiff 
at  Midfummer  yearly,  and  alfo  that  every  tenth  lamb  yeaned 
therein  was  due  to  the  plaintiff,  but  not  on  SairU  MarFj  Day  i 

CaJ  One    Trerviiiy  who    had  been  fold  were  all  of  them  oaks  aboTC  thirty 

Icflce  of  thctihcs  of  W^ofiMtffjy,   under  ytnrs  jjrowth!    'liic  Court,  on  read- 

the  cuflos  and  vicars  choral  of  Saint  ing   the  depofitions,  ordered  the  de* 

J*eter,  filed  his  bill  in  the  court  of  ex*  fcndant  to  account  for  the  value  of  the 

chequer  in  Hilary   Terniy   ll.-  Will.  3.  tithes  of  .uch  wood  as  he  had  cut  down 

againft  one    Ctwngnt,  and  claimed  the  in    Haifxvwd  and   RtiJhmoreWood\  that 

tithes  of  four  acres  of  coppice-wood,  he  might  take  out  a  commiflion  go  ez- 

felled  in  tlie  year  1698  and  1699.  from  amine    witnclTcs  for   the    purpofe  of 

a  wood  called  JEf/iZ/^ior^/,  ahd  iif  ano^  diflinguiniing  what  part  and  how  much 

ther  four   acres    felled- from  a   wood  of  the  faid  wood  was  timber ;  and  that 

»  called  Rujbmvre  Coppice^  in  the  pariili  of  h%  Jhould  not  be  charged  with  tithes 

WooSury.      1  he  defendant   admitted,  for  fuch  timber  trees      On  the  eighth 

that  he  had  bought  three  acres  of  wood  oi  NmeiKber   1701,    the  deputy  n:ade 

in  Woodbury  Wood ;  three  acrtfs  in  Ha'f^  his  report    add  on  the  twcnty-founh 

nvood-y    and   three    acres'  in   Rufimore  of  the  fame  month,  the  leporc  was  coo- 

Wood\  that  he  had  cut  the  faid  vn  oods  firmed,  and  the  defendant  ordered  to 

do^n  and  difpofed  thereof,    without  pay  five  pounds  for  the  tithcidf  the 

getting  out   any  tithes  for  the  fame  ;  lani  wo(/d^  with  coRs. 


I»r  that  the  trees  he  bad  fo  felled  and 


and 
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.tinci'  he  infiftcdj  that  the  tithe  lamb  was  due  and  ought  to  be  Hiathfiei.* 
taken  by  the  plaintiff,  as  foon  as  it  was  weaned  and  fit  to  live  ^t^^^fi 
vrithout  its  dam,  by  its  being  able  to  feed  on  grafs.  He  fur- 
ther faid,  that  he  had  held  for  the  faid  year  the  tenements 
and  lands  mentioned  in  the  bill,  and  alfo  GihVs  Tenement^  and 
other* tenements  in  the  pari(h,  but  no  other  lands  whatfoever* 
He  alfo  faid,  that  there  was  due  to  the  plaintiff  at  Eafler  twopence 
a-piece  foi^  each  communicant  in  lieu  of  their  general  oblations. 

The  plaintiff  replied,  the  defendant  rejoined  ;  and  witneffes 
\vere  examined  on  both  fides;  and  upon  hearing  counfel  on  botl\ 
iides,  and  on  reading  feveral  of  the  proofs  taken  in  the  caufe^; 

The  Court  difallowed  the  modus  of  two  {hillings  for  feed-» 
ing  of  bullocks,  as  laid  in  the  anfwer  ;  and  ordered,  adjudged, 
and  decreed,  the  deputy  remembrancer  to  take  an  account 
of  what  was  due  to  the  plaintiff  for  agiftment  of  the  cattle,  as 
mentioned  in  the  bill,  and  alfo  an  account  of  the  feveral  modufes 
in  the  bill  mentioned  and  admitt^d'by  the  defendant ;  and  alfo 
an  account  of  the  feveral  other  titheable  matters  and  things, 
5md  for  the  Eqfter  offerings  demanded  by  the  bill  \  the  defendant 
to  psy  the  plauitiff  the  coils  of  this  fuit  to  this  time  to  be  taxed. 

Parker,  Chiff  Baron^ 

Smyhte,  Baron f 

Perrott,  Baron* 

Heatiifield  a^ainji  Trosse.  **'^»-  Tei-*, 

10  Oko.  3. 
Devonjlnre^  \yh  December  1769. 

^T^HE  plaintiff,  who  was  IciTee  of  the  tithes  arifing  in  the  reftory  The  lefleeof  the 
-*•  of^c^rfZ-z/r^vnthe  county of/)f*?w7,undertbeculios and  college  P*^^^  ^»*'^"  ^^ 
of  the  vicars  choral  cf  the  choir  of  the  cathedral  church  of  Saint  ^^^t^  '^^^"^^ 
Ptter^m  Exeter^  ftated,  that  there  was  within  the  (aid  parilh  of  thaj  by  the  cuC- 
Woodhuryy  a  certain  immemori.il  cuftom,  that  every  occupier  of  tomofthcpar.ih 
lands  therein,  having  a  crop  of  wheat  grown  upon  any  lands  in  *^  farmer  is  10 
the  faid  parilh,  fiiall,  after  fuch  crop  hath  been  cut  down,  make  ^JJ^^  "^  Jj^ 
«p  and  bind  fuch  wheat  into  fheaves,  and  afterwards  gather  and  fljeavcs  and  tf- 
fet  up  fuch  fheaves  in  heaps,  called^'^'^.r^tj,  each  fhock  confifting  terncUcc  thereof 
often  flieavcs  [a) ;  and  also  that  after  fuch  fhocks  have  been  *^  ^^^  proaor, 
made,  and  before  the  tithes  of  fuch  com  hath  been  fet  out,  he  J?  ^  ^'  ("^ 
Ihall  give  notice  to  the  prodiorof  the  pariih,  that  fuch  corn  is  /hockt  of  ten 
Qt  up  into  (hocks,  and  require  him  to  attend  at  a  certain  time,  iheaves  each  { 
named  by  the  occupier,  to  fee  the  titl\es  of  fuch  corn  fet  out ;  ^"^^  to  permic 
AND  ALSO  that,  for  that  purpofe,  the  pro^Stor,  or  his  agent,  (hall  *f\*  p»oaor  to 
have  the  liberty  to  ride  on  horfeback  into  the  fields  where  fuch  backthmughthc 
wheat  grew  and  is  to  be  tithed,  to  fee  the  tithe  thereof  duly  fet  ficid  to  fee  that 
out.  The  bill  then  ftated  another  cuftom,  that  every  occupier  the  tithes  arc 
of  lands  within  the  faid  parilh,  having  a  crop  of  barley  or  oats  ^^  ^^  /J"** 

aod  oatB  are  under  the  like  circumAance^  to  be  bound   ap  into  tfbea¥C4  ;  -and   the  (heaven  fe 
cut  in  doscrs ; 

fa)  Sec  Trcwcn  v.  Bond,  voL  x.  page  39s.' 

R  4  grown 
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|K|AiraMt£|i  grown  upon  any  lands  therein,  ihall,  after  fuch  crop  liatli  bee^ 
TaoM        ^"^  down,  make  up  and  bind  Aich  barley  and  oats  into  flxeavcs^ 
and,  afterwards  gather  and  (et  up  fuch  fiicaves  in  heaps,  called^ 
dozens^ '  each  dozen    eonfifting  of  twelve  (heaves  \  and  also 
after  fuch  dozens  aVe  made,  and  befpre  the  tithes  of  fuch  crop 
are  fet  out,    fliall  give  notice  to  the  pro£lor  of  the  pari^  that' 
fuch  crop  is  fet  out  in  dozens,  and  recjuire  the  faid  proAor  to 
;ittend  at  a  certain  time,  named  by  the.  faid  occupier,  to  fee  the 
tithe  of  fuch  crop  fet  out ;  and   that,  for  that  purpofc,  the 
proftor  ihall  have  liberty  to  ride  on  horfeback  into  the  fields 
where  fuch  barley  or  oats  grew  and  are  to  be  tithed,  to  fee  the' 
fhat  the  defend-  t'lthes  thereof  duly  fet  out.     The  bill  then  proceeded  to  ftate, 
wh  AXiv.HoU^T  ^^^^  *^^  defendant,  from  the  twenty-ninth  of  Stptemier  1766^ 
till  FieU,  and  ^^^   Occupied  divers  lands  in  the  pariCh,  and  had  in  the  yeai< 
alfo  barley^  and  1 767,  wheat  growing  on  a  part  thereof,  called  HoUvwBll  Fields 
let  outihetithes  that  he  had  cut  down  the  fame  and  bound  it  up  in  Qieaves,and  fer 
viow^'noticr'^to  *^^  iheaves  up  in  ihocks  \  that  he  alfo  had  barley  which  he  had 
cheproaor  j       <:ut  down  and  bound  into  fiieaves,  and  gathered  into  dozens ;  but 
that  he  had  fo  fet  out  the  tithes  of  thp  faid  wheat,"  without 
giving   the  plaintiff  due  notice  of  the  fame ;  ?nd  tba^  he,  the 
plaintiff,  had  nevpr  had  any  tithe  of  the  faid  field  in    1767,  or 
•    any  fatisfadlion  for  ihc  fame  ;  that  the  dcfendapt,  intending  to 
litigate  the  cuftom  of  giving  notice   before  tithing,   tithed  in 
fevcral  other  clofes  of  corn  and  grain,  during  the  harveft  of  the 
year  1 767,  without  giving  the  plaintiff  any  previous  notice  of  his 
|hat    he,    the  intention  to  tithe  thefatne;  that  he,   the  plaintiff,  to  prevent; 
plaintiff,      re-  multiplicity  of  fuits,  carried  away  the  faid  tithes,  intending  ta 

oft'hcVarie**^^^  P""?^^^  ^^^  *^^"*  ^"^  thereby  to  cftablifh  the  faid  cullom  ;  that 

n^tofthe'wheat-  ^^^  ^^"^  cuftom  of  giving  notice  had  been  proved  and  e(labiiihed 

that    the    faid  in  an  a^ion   brought  in  the  court   of  king's   bench,   wherein 

cuftom  hadbecn  JJ.  Bulttr^  an  occupier  of  lands  in  the  pariih,  was  plaintiff,  and  hi 

^abliflied     at  (he  prefent  leffce  of  the  tithes  defendant.     The  bill  then  llated, 

*       .        that   the  defendant  threatened  to  fue  the  plaintiff  at  law  foy* 

leaving  the  tithes  in  HoUoHvhul  Fields  and  for  riding  into  /Ja/- 

ndhe  prays  it  ifrdam   Fidd\  ANp  PRAYED,    that  an  account    of  the  tithes  of 

may  be   cftab-  the  iaid  wheat  in  Hqlhiuhill  Field  in  1767  might  be  taken  j  that 

jiftrthe"d*^cnd'  the  defendant   might  pay   what  fliould  appear  due;  that  tb^ 

«nt  decreed  to  before  mentioned  cuflom^  of  tithing  might  be  eflablilhed  ;  and 

pay  the  value  of  that  the  defendant  might  be  reiiraincd  from  all  proceedings  at 

Ihe  tithe  wheat.  Jaw  againft  the  plaintiff  touching  the  feveral  matters  aforefaid. 

The  dcftrdafit  The  defendant  admitted  the  right  pf  the  ciiAos  and  college  of 
admits  the  cuf-  vicars  choral  to  all  tithes  in  the  parjfh,  and  the  demifc  thereof 
fnhe*il«e»ir  to  the  plaintiff.  lie  alfo  admitted,  the  cuflom  of  binding  wheat 
tef  giving  notice  'Hto  fheaves,  and  afterwarc's  gathering  fuch  fheavcs  in  heaps 
to  the  proaor  called  ihocks,  each  fhock  confifting  of  ten  fheaves;  but  he  de» 
l>ef<jreihetii|ici  pjej^  that  he  had  ever  heard,  except  by  the  bill,  that  after  fuch 
#rtlho9itj        ftiocks   were  made,  and   before  the    tithe    of  the  faid   corn 

iraa  fet  put^^  the  occupier  w^s  to  give  notice  to  the  proAor 

■•■•'■'•'•<       of 
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^the  tkhes  of  the  f»d  parifh,  thatfuch  com  was  iet  up  into  HsATariK^ 
ihocks,  and  require  the  faJd  prodtor  to  attend  at  a  certain  time       J^^ 
to  be  named  by  the  faid  occupier  to  fee  the  tithes  of  fuch  crop        '     *-■ 
ftt  out;  and  that  for  that  purpoie  the  proAor  or  his  agent  had 
the  liberty  of  riding  on  horfeback  into  the  fields  where  fucl^ 
vrbeat  grew,  and  was  to  be  tithed,  to  fee  the  tithe  thereof  duly 
iet  out ;  and  on  the  contrary  infiAed,  that,  from  time  immemo-  ^^^  'n^dg  tliac 
rial,  it  had  been  cuftomary  for  any  occupier  of  land  within  the  the  cuftom  itn^ 
faid  pari(h  to  have  the  tithes  of  fuch  com,   after  the  {heaves  to  give  notice 
thereof  had  been  gathered  and  fct  up  in  heaps  called  Jhocksy  until  the  Oicavet 
fet  out  by  two  ind liferent  pcrfons,  and  then,  and  not  before,  to  fiJ^^^JJ^^^rb** 
give  thepro£tor  nptice  to  attend  at  a  certain  time,  named  by  fuch  ^^^  indiffcnnc 
occupier,  and  fee  that  fuch  tithe  was  duly  fet  out  \  and  that  the  perA>n»» 
jproAor  of  the  faid  paifh,  or  his  agent,  never  was  accuftomed 
to  ride  on  horfeback  into  the  faid  fields,  as  in  the  bill  is  alledged*  ^ 

He  further  faid,  that  he  believed  the  cuftom  for  fetting  out  the 
tithes  of  barley  or  oats  to  be  as  in  the  bill  was  mentioned,  except 
only  as  to  the  notice  as  aforefaid.     He  admitted,  that  he  had  that  he  let  m^ 
occupied  divers  lands  within  the  pariih  in  the  year  1767  \  and  his  tlthet  both «f 
that  he  had  thereon  in  the  faid  fields  fuch  wheat  and  barley ;  and  ****  ^>^tai  a«J 
faid, that  the  faid  wheat  and  barley  had  been  cut  down  and  bound         ^^d^anlu 
up  in  (lieavcs  ^  that  the  (heaves  had  been  fet  up  in  (hocks  and  do-  nccordiasiy  j 
zens  \  that  the  wheat  was  tithed  by  two  indifferent  perfons,  and 
troughs  placed  on  the  Ihocks  to  denote  the  tithe  thereof,  before 
notice  was  given  to  the  plaintiff;  and  that  the  plaintiff  had  never 
taken  the  laid  tithes  away,  or  received  any  (atisfa£lion  for  the 
fame ;  but  that  he  might  have  received  fuch  tithe  fairly  and 
juftly  fet  out,  if  he  had  chofen  fo  to  do.    He  alfo  admittedt 
that  in  the  harye^l  of  the  year  1767,  he  had  caufed  to  be  tithed 
the  feveral  qi^antitie^  pf  wheat,  barley,  and  beans,   mentioned 
in  the  bill,  by  t^o  indifferent  perfons,  without  giving  the  plain- 
tiff any  previous  (lotice  pf  his  intention  of  tithing  the  ^me; 
and  that  the  plaintiff  had  taken  the  laid  tithes  away,  and  feemed 
perfe^lly  fatisfied  therewith.     He   denied,  that   the  cuftom  of  ^eniea  that  the 
fiiving  notice  had,  to  his  knowledge,  been  proved  and  efta*-  cuftom  of  gmng 
blifhed  in  an  aftion,  or  iliat  he  had  ever  threatened  to  proceed  P'wious  notice 
at  law.     He  faid,  that  he  was  unable  to  fct  forth  the  quantity  of  {JJ^J?^  *^**" 
wheat  he  had  growing  in  Holloivhll/  Fields  and  he  fubmitted^      .    ' 
that  as  after  the  tithe  thi^reof  was  fet  out,  and  before  any  corn  ought  not  to  ac' 
was  carried  away,  he  had  fent  notice  to  the  plaintiff,  he  ought  count  or  pay  fiv 
Dot   to  account  with  the   plaintiff   for  the  tithe  of  the  faid  ^^  wteat. 
wheat  or  to  pay  him  the  value  thereof. 

•    The  plaintiff  replied  ;  the  defendant  rejoined ;  and  witneffes  Thecauft 
were  examined  on  both  fides  3  and  upon  hearing  cotmiel  on  hc4RL 
both  fides,  and  reading  the  feveral  proofs  taken  in  the  caufe } 

The  Codrt  diredled  an  iffue  to  try,  «  Whether  a  certain  AnMbe^ired* 
«  cuftom  now  fubfifts,  and  from  time  whereof  the  memory  of  «d  id  try  the 
}<  man  is  not  to  the  contrary,  hath  been  ufcd  and  approved,  viz,  cui^m 

<<that 
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HKATBriiLB  a  that  every  occupier  of  lands  within  the  parifli  of  fHodhi^fy^ 
^gMft  4t  having  a  crop  of .  wheat  gro^^n  upon  axyr  lands  within  the 
<<  faid  parifli,  after  fuch  crop  bath  been  cut  down,  hath  from 
<<  time  immemorial  made  up  and  bound  fuch  wheat  into  fheaves> 
<«  and  afterwards  gathered  and  fet  up  fuch  (heaves  in  heap^y 
•<  called ^5«3ci^,  each  fhock  confifting  of  ten  fheaves,  and  after 
*'  fuch  fhocks  had  been  made,  and  before  tithes  of  fuch  corn 
*<  had  been  fet  our,  hath  given  notice  to  the  proctor  of  the  faid 
*'  parifh,  that  fuch  corn  is  fet  up  into  ihocks,  and  required  him 
<<  to  attend,  at  a  certain  tiiDe,  named  by  the  occupier  to  fee  the 
«  tithes  of  fuch  cQrn  (ct  out." 

The  caufc  to  be  further  heard  on  the  p'ijlea. 


Kic.  T^.«.  Wood  againft  Harrison. 

^'  ^'"^  5.  Torhjhire,  13/A  December  1769. 

The  TtQor  of  'T*HE  bUl  ftatcd,  that  about  the  tvirelftli  of  February  1 763,  the 
ffmfrvortb,  in  J.  plaintiff  was  prefsntedi  inftituted,  and  inducted,  into  the 
^elkhli  of 'the  ^^^^^Vy  parfonagc,  and  parifh  church  of  Hempwortb,  with  its 
<t«ond  cn>p  of  *'^&hts  and  appurtenances,  in  the  county  of  Tcrkj  and  had  ever 
clover  li^y ;  of  fince  been  and  then  was  the  lawful  reclor  and  incumbent 
tamips  led  off  thereof,  and  as  fuch  entitled  to  all  tithes,  great  and  fmali,  and 
fcy  (heep  which  Q^h^r  ecclefiaflical  dues  arlfinnr  therein,  and  in  the  titheable 
and 'of  the  dc-  P^^^^?  thereof;  that  the  defendants,  during  the  year  1763,  oc- 
jMifturing  of  cupied  divers  lands  and  tenements  in  the  parifh,  and  had  grown 
fambs  fottcd  fcr  theroon  clover  j  that  the  faid  clover  had  been,  during  that  year, 
*****  twice  mowed,  fevered,  and  made  into  hay ;  that  they  alfo  had 

S,  C.  Ambler,  agifted  and  dcpafkured  barren  and  unprofitable  cattle ;  that  they 
5^3*  had  alfo  had  large  quantities  of  turnips  ;  that  the  tithes  of  the 

faid  feveral  matters  had  become  due  to  the  plaintifi,  and  ought 
to  have  been  paid  him  in  kind,  or  fome  fjtisfadlion  made  to  him 
for  the  fame  5  but  that  they  li?.d  rcfufed  either  to  fc  t  out  or  pay 
any  tithes,  except  the  tithe  of  tb*e  fir  A  crop  of  clover,  or  to  give 
him  any  account  of  the  nature,  quantities,  or  values  of  fuch 
tithcaWc  matters  and  things.  The  bill  alfo  charged,  that  clover 
had  not  been  fown  and  grown  immemorially  in  the  parifh ;  and 
prayed  that  the  defendiints  mi^ht  account  for  and  pay  the  faid 
tithes. 

The  f'efcndaiits      The  defendants  admitted,  that  the  plaintiff  was  reftor,  and 

admit  the  plain-  entitled  to  the  great  and  fmail  tithes,  and  other  ecclciiafticai 

tiffu  tiUc     to  dues  of  the  parifh. 
tithes. 

The  defendant  '^^^  defendant  Harrifon  faid,  that,  in  the  year  1 763 ,  heoccupied 

Hurrijon    fays,  three  acres  of  land  in  the  parilh,  which  he  had  fowcd  with  tur- 

tnat  ah  his  tur-  nips  ;  that  the  value  thereof  was  feven  fhillings  and  fixpence   an 

c^^thT^^^  *d^b"  *^^^*  ^^^  ^^^^  being  remarkably  bad  that  year  ;  that  his  iheep 

fii'ctp  lor  wnich  ^^^  fcdupon  and  eaten  all  the  faid  turnips  on  the  ground  5  that  tlic 

mhe  h^   been  plaintiff 

paid. 
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plaintiff  had  before  received  the  tithes  for  fiich  fheep ;  that  he        Woop 

jdid  not  fell  any  part^f  the  faid  turnips,  neither  was  any  part         ^g^ 

thereof  drawn  or  pulled  up.     He  alfo  faid,  that  he  had  occu-     H4»*ii#ir. 

pied,  during  the  year  1763,  five  acres  more,  which  he  fo wed 

vrith  clover  feed ;  that   he  had  cut  and  made  the  firfl:  crop 

thereof  into  hay ;  that  he  had  duly  fet  out  the  tithes  thereof  in 

great  cocks ;  and  that  the  plaintifF  had  received  and  taken  the 

fame  away  ;  that  afterwards,  and  during  the  faid  year,  he  had  that  he  nude  th« 

cut  the  faid  clover  a  fecond  time,  and  made  the  fame  into  hay;  tithes  of  the  firft 

that  the  faid  fecond  crop  was  not  worth  more  than  one  frilling  |!![?f  u  ,  -^^V^ 

and  tixpence  an  acre  ;  that  he  did  not  render  or  let  out  the  of  the  tithes  of 

tithes  thereof,  nor  make  the  plaintiff  any  fatisfa^lion  for  the  the  fecond  crop  5 

iame,  as  he  apprehended  that  no  tithes  were  due  to  the  plaintiff 

for  the  fame.     He  alfo  faid,  that  he  did  not  feed  or  depafture  that  hr  fed  «ib 

vrithin  the  faid  parifh  or  the  liberties  thereof,  in  the  faid  year,  "*^*®      except 

any  barren  or  unprofitable  cattle,'  except  cattle  bred,  kept,   or  for^'p]^!!    ^ 

ufed  for  the  plough  or  pai!  *,  and  he  infided  that  no  tithe  w^s  paiL 

due  or  payable  for  the  fame. 

The  defendant  Wiifon  put  in  the  like  anfwcr  as  to  clover,  and  The   defdodakit 
/aid,  that  he  had  no  turnips  in  the  vear  1763  ;  that  he  kept  ^*^f'^  anTwered 
Jbme  ewes  from  which  he  had  lambs,  the  tithes  of  which  he  ten-  j^  'j^*  ^^^ 
dered  to  plaintiff,  according  to  the  cuftom  of  the  pariih,  but  clover, -and  bv* 
;hat  the  plaintiff  refufed  to  accept  of  the  fame ;  that  he  had  not,  rcn  cattle. 
;n   the  laid  year,  depafturcd  in  the  parifii,  or  the  liberties 
^thereof,  any  barren  or  unprofitable  cattle,  fave  what  were  bred 
or  kept  and  ufed  for  the  plough  and  pail ;  and  that  no  tithes 
jverc  (Jue  jfo;*  depafturing  fuch  cattle. 

•Both  the  defendants  Jnfifted,  that  no  tithes  of  any  fecond  B:;th  dcfendanta 
crop  of  cloyer  in  the  fame  year  in  the  fame  parilh  had  ever  been  aver,  t»\at  nn 
rendered  or  paid  after  the  tithes  of  the  firil  crop  thereof  had  in  tithes  ^f  fccooi 
the  fame  year  been  made  into  hay,  and  paid  to  the  reftor  or  his  "°P  }^  ^"^ 
farmer,or  fati^faftioa  made  to  him  in  lieu  of  the  tithes  of  fuch  firft  ^^^  *"**  ^  ' 
crop  ;  that  no  tithes  of  fuch  fecond  crop  had  ever  been  claimed 
or  demanded  until  lately  by  the  plaintiff;  that  the  occupiers  of  and  ftate  a  cuf- 
)ands  within  the  iaid'pariCh,  making  at  their  own  expeuce  the  lom  in  the  parish 
tithes  of  the  firft  crop  of  clover  into  hay  in  great  cocks  for  the  to  make  thcfiift 
re<Stor,  had  for  time  immemorial  been  accepted,  deemed,  and  ^^pintohayat 
taken,  as  and  for  a  fatisfa^^ion  of  tithes  of  the  fecond  crop,  and  pence,  in  ilcu  cf 
had  been  accepted  as  fuch  by  the  former  reftors  of  the  parifh.  the  tithes  of  the 
They  further  infifted,  that  the  tithes  of  lambs  were  not  due  or  Second  crop  j 
payable  in  the  faid  parifh  in  kind,  for  that,  by  an  immemorial  ''^^^^^'^f' 
cuftom  therein  ufed  and  approved,  the  owners  of  lambs,  pay4s.  foreveiy 
from  time  to  time  lambed  or  fallen  in  the  parifti,  or  the  ten  Ux.  Jambs; 
Jimits  thereof,  had,  from  time  to  time,  immemorially  paid  and  »s-torcveryfivci 
ufed,  and  of  right  ought  to  pay  to  the  reftor  of  the  parifti,  or  i**V  J°^  ^^'^ 
his  farmer  or  tithe  gatherer  there  for  the  ti.nne  being,  a  modi4S  or  „^  ,^  a-piece 
cuftomary  payment  in  money  of  four  ftilllings,  and  no  more,  for  every  other 
^  .'•'■•  foj.  Jamb. 
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^o«»        (or  tvcrf  ten  Iambi  impaftured  or  fattened  ;  tiro  fluUhigs  and 

^i^ifi        iK>  mor^  for  -every  five  Aich  lambs ;  fourpence  a  piece  for  all 

AA^iiAir*     ^^^j^  under  five ;  and  for  all  fuch  above  five,  and  under  ten, 

fourpence  a-piece,  and  &o  more,  yearly,  at  the  time  when  the 

re<^or's  tithe  gatherer  or  farmer  thereof  coUedled  the  tithe  wool« 

in  lieu  of  the  tithes  of  fuch  lambs ;  and  for  all  other  lambs  bred 

within  the  faid  parish  threepence,  and  no  more,  yearly,  payable 

•5  afore  faid,  for  and  in  lieu  and  in  fatisfaAion  of  the  tithes  of  and 

for  all  fuch  other  lambs  \  that  fuch  mcdufei  had,  from  time  to 

tiine,  during  all  the  time  aforefaid,  been  accepted  and  taken  in. 

lieu  and  fatisfa£lion  of  fuch  tithes  by  the  re^or  of  the  parUh, 

or  his  farmer  or  tithe  gatherer,  till  lately  that  the  fame  had 

been  objeded  to  by  the  plaintiff',  and  refufed  to  be  accepted  of. 

^kMtter    wtAn  They  further  infifted,  that  by  the  immemorial  cuftom  of  the 

pf  f4.  at  l^dy  fgj^j  parifli,  the  owners  of  flieep  from  time  to  time  fed  and  win- 

£ecp  wktercil  *cred  therein,  and  fold  before  they  were  clipped,  had  immemo« 

asd  fed  in  tlic  rially  paid  to  the  redtor,  his  farmer  or  tithe  gatherer,  a  modus 

prilh}  and  fold  of  one  penny,  and  no  more,  for  every  fuch  ibeep  yearly  at  Ladf 

^foie  fccaring  p^^^  ]„  lieu  of  the  tithes  of  and  for  the  depafturing  and  agift- 

^'  inent  of  all  fuch  fhccp;  that  fuch  moduiYiaA  been,  from  time  to 

time  during  all  the  faid  time,  accepted  and  taken  for  and  in  lieu 
and  fatisfaftion  of  fudi  tithes  by  the  reflor,  his  farmer  or'tithe 
gatherer,  till  lately  that  the  plaintiff  objefted  thereto  and  refufed 
to  accept  the  fame.  They  denied  that  they  had  fubtraftcd  any 
tithes  whatever  which  were  due  to  the  plaintiff,  fave  only  as 
aforefaid,  and  the  faid  ntodtifis  which  the  plaintiff  had  refufed  to 
accept ;  and  they  averred  that  they  all  along  had  been  and  w^ere 
refpeftively  ready  to  account  with  and  pay  him  the  fame,-  and 
fhat  they  never  h^d  ref^fed  fo  to  do« 

necttife  heard  The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witneffes 
ind  adjoarecd.    were  examined  on  both  fides;  and  upon  hearing  counfel  on  the 

twenty-eighth  day  Qfyr/^^laft  on  both  lIJcs  j  and  readii>g  the 
^nfwer  and  feyeral  dcpofitions  taken  in  the  caufe,  the  further 
tearing  of  the  caufe  was  adjourned  to  this  prefcnt  term,  to  be 
further  heard  and  argued njpon  as  to  the  queftions  of  clover  and 
Tlir  canfc  acain  ^^  modus  for  lambs.  The  caufe  came  on  to  be  further  heard 
heard.  this  day  y  and  upon  full  debate  of  the  matter ; 

The  «raakrx,a8  to       Tli£  CoURT  declared,  that  the  modufis  alledged  in  the  plead* 
lambs^  declaied  ings  for  lambs  fatted  or  impaftuicjd  are  too  r«mk  j  and  th£RE» 
40 be  rank.         ^oiLB  ORDERED  the  defendant  WUfon  to  account  with  the  plain- 
tiff for  the  tithes  in  kind  of  ail  the  lambs  and  iheep  t^y  him 
fatted  and  impaftured  in  the  parifli  in  the  year  x  763,  and  fa- 
tisfy  the  plaintiff  the  fame. 

7b€  iithef  of  a»  The  Court  further  ordered  the  defendant  Harrtfon  likewise 
fiAins  barren  to  account  for  the  tithes  of  agiftmcnt  of  all  barren  and  unpro- 
iattie  dcciccd*     fjtable  cattle  by  him  fed  and  depaftured  within  the  parifh  during 

the  faid  time,  and  to  fatisfy  the  plaintiff  thd  iarne^ 

Thr 
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The  Court  further  ordered  a  trial  at  law  upon  the  following        vroo9 
Hue,'  TO  WIT,  «  Whether  h  was  the  cuftotn  of  the  pari(h  of    h^*^',^^ 
•*  Hemfw9fib  in  the  pleadings  mentioned,  for  tirae  immemorial 
•«  ufed,for  the  tenants  arid  occupiers  of  lands  lying  within  the  Aniir-e  dU-ea- 
•«  fame    parifh,  at  their  own  expence  to  cut  and  make  thtf  cuftom»icodic 
«<  firft  crop   of  clover    grown  thereon   into  hay,    and   great  fccond  crop  of 
•«  cocks,  and  td  render  and  pay  to  the  reftor  of  the  faid  pa-  clover. 
**  rifli  for  the  time  being,  his  tenant  or  farmer,  tl>e  ferith  part  See  S.  C.  An* 
•*  or  tithe  of  the  fecond  crop  of  clover  grown  upon  the  fame  Wcr,  563, 
**  lands,  and  cut  and  made  into  hay  in  the  fame  year.** 

Further  dlre&ions  to  be  referved  till  after  trial  had,  &c. 

The  iflue  came  on  to  be  tried  before  Mr.  Justice  Gould  alt  The  plaintiff  m 
the  aflizes  at  Tork  on  the  ninth  of  March  1771,  when  the  ^fcs'X'ttodc- 
pbdntiiF  undertook  not  to  make  any  demand  of  the  tithe  of  the  ^l^^he  ^^fccoodl 
fecond  crop  of  clover  during  the  time  he  Hiould  continue  re£tor»  crop, 
but  this  was  agreed  to  be  without  prejudice  to  the  quettlon  whe- 
ther fuch  tithes  were  due;  and  a  juror  was  accordingly  with- 
drawn^  and  the  fettlement  of  the  account  betwixt  the  parties 
referred  to  Stanhope  Harme^^  Efq. 

Thb  Dean  and  Chapter  of  Westminster  againfi  Mich  tbii#, 

GWILLIAM.  10.G.O.,. 

Wvrcefterjbirty  l^th  Dtamber  1 769. 

^irHE  bill  dated,  that  the  dean  and  chapter  of  Wejlminjkr  ^y^^  ^^  ^^ 
^     were  the  impropriators  of  the  rcftory  of  Mathon^  in  the  citipter  of/^«ff- 
tounty  of  fVorceJhry  and  as  fuch  entitled  to  all  the  tithes,  bolh  «/«/»-, asimpro- 
great  and  fmall,  yearly  arifing  in  the  faid  pariQi  and  in  the  pnatorof  SU^ 
titheable  places  thereof;  that  the  plaintiff  Cfiffe  was,  at  Mi-  JtS^^I' g^'','^^ 
choiimas  175O,  until  the  twcnty-firft  of  April  \i6^y  the  leflee  tUd  toihcgrci 
under  the  faid  dean  and  chapter  of  all  the  faid  tithes  5  that  the  and  f^-all  tKhet 
iaid  CUffe^  by  indenture  dated  the  twenty- fifth  oi  March  1764,  <>'  ^^"^  ^^"'* 
afEgned  to  the  plaintiffs  FoUy  and  Price  all  arrears  of  the  faid  ^^^j^^J'p^ 
tithes  that  were  due  to  the  laid  Ciife  at  Michaelmas  tjd^y  IN  g^^^Cnft  F^i^ 
TRUST  to  be  applied  in  payment  of  the  debts  of  the  CM  Cliffe  in  kiod» 
ss  therein  mentioued  5  that  by  leafe,  dated  the  twenty-fourth  of 
April  1765,  the  dean  and  chapter  of  Wejhninfter  6^m\kd  l\x^  . 
faid  tithes  to  the  plaintiffs  Foley  and  PricCy  to  hold  fot  the  lives 
of  the  faid  Cliffe  and  others,  upon  the  trufts  in  the  faid  inden« 
ture  of  the  twenty -fifth  of  March  1764,  expreffed,  at  and  nndci* 
certain  rents  therein  mentioned ;  that  the  defendants  had,  fbt* 
fcveral  years  part,  feverally  occupied  farms  and  lands  in  tbcf 
parifh  of  great  value  ;  that  they  had  yearly  thereon  large  quan- 
tities of  corn,  grain,  hay,  Wood,  wool,  lambs,  pigs,  calves,  colts^ 
iruit,  hops,  turnips,  clover  feed,  or  fome  of  them ;  that  the 
tithes  thereof  became  due  and  payable  to  the  plaintiff  Cliffe^  and 
ought  to  hare  been   paid  to  him,  or  to  his  trnftees  afbrefaid  \ 
that  the  defendants  bad  neglefted  and  refufed  to  fet  out  and 
latisfy,  and  had  not,  nor  had  any  of  them,  paid  or  anfwercd  to 
the  plaintiffs  the  fcveral  tithes^  or  any  of  them^  except  the  tithes 

«f 
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ThiDi AffAND  Qf  eertdin  premifes  occupied  by  the  defendant  Elizabeth  Danger^' 
^wVsTmN^'  /^A/,and  the  tithes  of  the  faid  wood,  or  made  any  agreemenT,: 
,Ti»         compofition,  or  fatisfadtion  for  the  fame  in  lieu  thereof,  ahhougU 
again/^        they  had  been  frequently  rcquefted  fo  ta  do  5  that  the  tithes^ 
CwiLLiAM.    both  great  and  fmall,  were  payable  in  kind  for  thcfevcral  lands 
within  the  faid   parifb,  in   the  refpeftive  occupations  of  the 
defendants,  and  what  were  occupied  by  Elizabeth  Dangerfield  and. 
yohn  George  ;  and  that  the  certain  fums  of  money  which  had: 
been  accepted  in  lieu  of  tithes  in  kind  were  only  temporary 
compofitions,  and  not  prefcriptive  modufes  \  that  the  defendant 
Sufannah  GwiJIiam  had  duly  proved  the  will  of  tl>e  faid  Elizabeth 
Dangerfield^  and  had  pofleffed  herfelf  of  her  aflets  fufficicnt  ta 
anfwer  the  plaintiffs  demands  for  the  tithes  fubftradted  and 
withheld  by  the  faid  E.  Dangerfield.     The  bill  therefore  prayed, 
that  the  defendants   S.  Gwilliamy  J,  Cole\  and  M.  Vobe^  might 
refpeftively  admit  aflets  of  their  refpe6tive  teftatdr  and  teftatrix 
come  to  their  hands  refpeftively  fufficicnt  to  pay  the  fevcral  and 
refpeftivc  debts  of  fuch  teftator  and  teftatrix  \  that  the  defendants 
Samuel  Giinlllam^  5.  Smithy  and  y.  Spencer^  refpedbively  mfight, 
upon  a  full  and  juft  difcovcry  of  the  premifes,  be  decreed  to  pay 
to  the  plaintiffs  refpeftively,  according  to  their  feveral  intcrcfts 
therein,  for  all  and  every  the  faid  tithes  by  them  refpeftively 
fubtra6led,  or  the  value  thereof  \  that  the  defendants  S.  Gnvil^ 
liatitf  y.  Cole,    and  M.  Vobe^    as   executrix  and  executors  of 
-E.  Dangerfield  and  y.  George^  might  alfo  be  refpedbivcly  decreed 
and  obliged  to  pay  or  make  fatisfaftion  out  of  the  affets  of  their 
refpeftive  teftators  to  the  plaintiff's,  according  to  their,  feveral 
interefts  therein^  for  all  and  every  the  faid  tithes  by  the  faid 
E»  Dangerfield  and  y.  George  refpedlively  fubtrafted  as  aforefaid, 
or  the  juft  value  thereof ;   that  the  faid  //.  Cliffe  and  the  plain- 
tiff*seftates,  rights,  and  intereft  in  the  faid  tithes  in  kind  might 
be  eftabliflied  \  but  that  in  cafe  the  defendants,  or  any  of  them, 
fhould  be  able  to  prove  any  modus  or  modufes  payable  for  and 
in  lieu  of  any  tithes  for  any  lands  within  the  faid  parifh,  that 
then  the  faid  defendants  might  account  with  the  faid  //.  Cliffe 
and  the  plaintiffs,  and  be  decreed  to  pay  what  ihall  appear  due 
to  them  for  fuch  modus  or  modufes* 

The  defendants  faid,  that  they  believed  the  faid  dean  and  chap- 
tct  of  Wejlminfler  were  the  impropriators  of  the  faid  reftory  \ 
that  the  plaintiff*  Cliffe  was,  at  Michaelmas  1 750,  and  from  that 
time  to  the  twenty-fifth  oi  /Ipril  \*]6i  had  been,  the  leflcc  of  the 
faid  tithes  j  that  he,  about  the  twenty-fifth  of  March  1 764^ 
afiSgned  to  the  other  plaintiff^s,  by  indenture  dated  about  that 
^  time,  all  arrears  of  the  tithes  thereof,  in  fuch  manner  as  is  Aated 

in  the  bill ;  and  that  the  dean  and  chapter  did  execute  fuch 
Ics^fe  to  Foley  and  Price  ;  but  they  denied,  that  the  plaintiffs  were 
entitled  to  tithes  in  kind  for  all  or  any  of  the  lands  in  their  pof- 
feffion  \  for  that  in  lieu  thereof  there  had  been  an  immemorial 

cuitoux 
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CHftom  For  the  refpeaive  occupiers  of  lands,  tenements,  and  ThiDkanaw* 
hereditaments  in  the  pariih,  to  pay  to  the  impropriators,  or  their    ^^'^'*  ^ 
leilees^  certain  annual  fums,  by  way  of  modufes  or  compofitions         ^^^^ 
for  the  faid  tithes  ;  and  they  fct  forth  the  farms  and  Tands  they      .   againfi 
leverally  occupied,  and  the  values  thereof,  and  thofe  which  had     Gwh.i.ia«, 
been  occupied  by  Elizabeth  Dangerfield  and  ydhn  Georrffy  whom 
they  admitted  had  died  about  tlie  time  in  the  bill  mentioned ; 
and  that  they  had  proved  their  faid  wills,  and  were  poflefled  of 
fufiicien^  aflete.     They  then  ftated,  that  it  was  the  immemorial 
cuilom  for  the  impropriators  to  take,  as  a  modus  in  lieu  of  all 
manner  of  tithes  both   great  and  fmall  yearly  ariilng  upon 
Spout    Farm   and    Horngrten  Farm^   in  the   pofiefiion  of  the 
defendant  Samuel  GwiUiam^  the  yearly  fum  of  eight  pound  i, 
three  (hillings,  and  fourpence  \  that  they  had  paid  the  fame  u]^ 
to  Aftcbaelmas  1759  ;  and  that  the  plaintiff  Cllffe  had  fince  that 
time  rcfufed  to  accept  the  fame,  though  it  had  been  frequently 
tendered. 

The  defendant  Samuel  Smith  fet  up  a  modus  of  three  pounds^ 
eleven  fliillings,  for  his  farm  and  lands  called  Hall  Court  Farm  \ 
and  faid,  that  the  fame  had  been  paid  up  to  175c,  and  that  the 
plaintiff  ha4  fince  refufed  to  accept  the  fame. 

All  the  defendants  faid,  that  there  had  been  an  ancient  and 
immemorial  ufage  for  the  impropriators  to  take,  as  a  modus  in 
lieu  of  all  manner  of  tithes  both  great  and  fmall  yearly  arifing 
in  and  upon  the  farm  and  lands  called  Croft  Farm^  in  the  pof* 
fcffion  of  John  Spencer^  the  yearly  fum  of  three  pounds,  (ix 
ihillings,  and  fixpence  ;  that  he  had  frequently  offered  to  pay 
the  fame  5  and  that  the  plaintiff  had  rcfufed  to  accept  thereof. 

The  plaintiffs  replied  •,  the  defendants  rejoined  ;  and  wit.- 
neffcs  were  examined  on  both  fides;  and  upon  hearing  counfel 
for  all  parties  ;  and  reading  the  feverdl  proofs  taken  in  tlic 
caufe  ;  the  leafes  5  the  deed  of  truft  j  the  defendants  anfwers  5 
and  on  producing  a  copy  of  a  terrier  5  and  the  defendants 
counfel  objc<?ang  to  the  reading  thereof, and  the  objcdtion  being 
allowed  by  the  court ;  and  upon  reading  an  order  to  prove  the 
following  exhibits  viva  voce^  viz.  a  furvey  from  the  augmentation 
office,  part  relating  to  the  re<Slory  of  Mathon  \  and  upon  full 
debate  of  the  matter  \ 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  the  arrears  of  the  yearly  fum  of  five  pounds  and  four- 
pence  which  became  due  from  Elizabeth  Dangerfield  in  her  life- 
time as  a  compofition  for  the  tithes  of  the  farm  and  lands  by  her 
occupied  in  the  faid  parlfh  ;  and  that  what  fhould  be  found  due 
on  that  account  (hould  be  anfwered  by  the  defendants  Samuel 
G^viUtam  and  his  wife  out  of  the  affets  of  their  faid  teftatrix  hJrz. 
Dangerfieldf  if  fo  much  (hould  remain  in  their  hands  unadmini- 
Aered  ;  but  that  in  caie  fufilcicnt  a0ets  ihould  not  fo  remain  in 
their  l^dsi  that  then  they  (as  they  having  by  their  anfwer 
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THtDsABAiri,  admitted  aSets  of  their  faid  tcftatrix  fufficient  to  fiitbfy  thjt 
^»STM *  *!'  plaintiffs  demands)  ihould  anfwer  fuch  fum  fo  found  due  out 
of  their  own  proper  money  to  the  plaintiffs  Foley  and  Prurt^ 
to  be  by  them  applied  and  ^iifpofed  of  upon  the  trufls  and 
for  the  purpofes  of  the  faid  indenture  of  the  twenty-fifth  of 
March  1764  mentioned* 

The  Couht  further  ordered  the  deputj"  to  tikt  icti  account 
of  the  yearly  fums  of  three  pounds,'  eleven  fhillings,  and  ^v^ 
ihillings  and  fixpence,  which  became  due  rcfpeflively  from  the 
faid  John  George  in  his  life-time,  as  a  compofition  for  the  tithes 
of  the  farms  and  lands  by  him  occupied  in  the  faid  parxih  ;  and 
that  what  ihould  be  found  due  en  that  account  fhould  be  an- 
fwered  by  John  CoUf  James  Vobe^  and  Mary  his  wiftf,  out  of  the 
affets  of  their  faid  teftator,  &c. 

The  Court  further  ordered  the  deputy  remembrancer  to  take 
an  account  of  the  arrears  of  the  fefpeftive  yearly  fums  of 
£ve  pounds  and  fourpence,  and  three  pounds,  three  (hillings^ 
irhich  became  due  and  payable  from  Samuei  GwilHam  previous 
to  the  filing  of  the  faid  bill  as  a  compofition  for  the  tithes  claimed 
by  the  plaintiff's  in  refpe^  of  the  faid  farm  and  laiids  in  the 

ftarifh  of  Mathon  by  him  occupied  as  afoi*efaid  }  and  that  the 
aid  Samuel  Gtvilliafti  ihould  from  the  foot  of  the  faid  account 
fo  lail  diredled  to  be  taken,  account  before  the  deputy  rc« 
membrancer  for  the  full  value  of  the  tithes  of  all  the  titheable 
matters  and  things  which  have  happened,  renewed,  and  arifea, 
firom  and  out  of  the  faid  farms  and  lands  fo  by  him  occupied  ^M 
aforefaid  at  any  time  fince  the  filing  of  the  faid  bill ;  and  thac 
what  ihould  be  found  due  from  the  faid  S.  GwilUam  on  the  faid 
accounts  laft  direfted,  fhould  be  anfwered  and  paid  by  him  to  the 
plaintiffs  Foley  and  Price^  to  be  by  them  applied,  &c. 

The  Court  further  ordered  the  deputy  remembrancer  to' 
take  an  account  of  the  arrears  of  the  yearly  fum  of  three  pounds^^ 
eleven  ihillings,  which  became  due  and  payable  from  the 
defendant  5.  Smith  previous  to  the  filing  of  the  faid  bill,  as  a. 
compofition  for  the  tithes  claimed  by  the  plaintiffs  in  refpe£i  of 
the  faid  farm  and  lands  in  the  faid  parifli  by  him  occupied  i 
and  that  the  faid  defendant  ihould,  from  the  foot  of  the  faid 
account  fo  lail  dire£bed  to  be  taken,  account  for  the  full  value  of 
the  tithes  of  all  the  titheable  matters  slnd  things  which  had 
happened,  renewed,  and  arifen  froiti  and  Out  of  the  faid  hnxi 
and  lands  fo  by  him  occupied  as  aforefaid  at  arfy  time  finCe  tht 
filing  of  the  bill }  and  that  vhat  ihould  be  found  due  from  the 
faid  S'  Smith  on  the  faid  account  lafb  diredled  ihould  be  ^hf\^ered 
and  paid  by  him  to  the  plaintiffs  Foley  and  Frice^  to  be  bjf  thenk' 
applied,  &c. 

The  Court  alfo  ordered  the  faid  deputy  to  take  an  account 
of  die  arrears  of  the  yearly  fum  of  three  pounds^  fix  fhillingsi, 

ivhtcb 
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Wliich  became  due  and  payable  from  the  defendant  Tbi/i  Spencer  TH»l)fcAWA»i> 
j>revious  to  the  filing  of  the  faid  bill,  as  a  compotition  for  the     WESTmN^ 
tithes  claimed  bv  the  plaint  19*  in  rcfpe^t  of  the  farm  and  lands         itik 
in  the  faid  parilh  occupied  by  him  as  aforefaid  ^  and  that  the  faid        agamfi 
defendant  fhaH,  from  the  foot  of  the  faid  account  fb  laft  dirccled     CwilhAh, 
to  be  taken^   account  before   the  faid   deputy   remembrancer 
fbr  the  full  value  of  the  tithes  of  all  the  titheable  matters  and 
things  which  have  happened,  renewed,  and  arifen  from  aiid 
but  of  the  faid  farm  and  lands  fo  by  him  occupied  as  afpiefaid 
at  any  time  fince  the  filing  of  the  bill  \  and  that  what  fhall 
be  found  diie  from  the  aforefaid  defendant  on  the  faid  account 
laft  dire^led  fliall  be  anfwered  and  paid  by  Eim  to  the  plaintifis 
FoUy  and  Price'y  to  be  by  them  applied,  &c. 

The  Court  further  ordered  the  faid  deputy  to  take  aH 
account  of  the  full  value  of  the  tithes  of  all  the  tifheable  matters 
and  things  which  had  happened,  renewed,  and  arifen  from  and 
out  of  the  farms  iand.  lands  occupied  by  the  defendant  Cole 
fince  the  filing  of  the  bill  \  and  that  the  faid  defendant  CoU 
iQiould  pay  what  (hould  be  found  due  from  him  on  taking 
i'uch  account  to  the  faid  plaintiJBTs  Foley  and  i^ricey  to  be  by  them 
applied,  &c. 

The  CotJRT  alfo  ordered,  that  the  defendants  fUould  alfo  pay 
to  the  plaintifB  tofts  of  this  fuit,  to  be  taxed  by  the  faid  deputy 
l-cmcmbrancer,  to  whom  it  is  hereby  referred  to  tax  the  fame  : 
dnd  that  further  directions  fhould  be  referved  until  after  the 
report;  &c.  &c. 

The  CduRT  full; 

SerjeAunt  a^ainft  AdeANb  ;  et  e  Contra.  laORofs. * 

Gloucefterfhire^  l6th  December  i^ 6^. 

Hr  HE  bill  Rated,  that  in  Februa^  1 765  the  plaintiff  Was  diily  '^J^rt.ilt^ouct 
•*     prcfented  to  xht  vicarage  of  jfure^  in  the  county  of  Glou-  tufi^$^  \%  enci- 
^cejter  ;  that  he  had  ever  fmce  been,  and  ftill  was^  vicar  thereof  \  tied  to  the  fmaii 
that  he  had  thereby  become  entitled  to  receive  all  tithes  and  ^^^   °^.  ^^ 
offerings  due  to  the  vicar  for  the  time  being,  or  a  fatis&Aioti  jo^exwina 
for  the  fame  s  that  the  maftet-and  four  wardens  df  the  fraternity  ganJen  ftuff,  for 
of  the  art  or  myftery  of  Haberdajhet^ ,  in  the  city  of  London^  which  there  it  •  , 
the  owners  of  the  faid  impropriate  rectory,  and  of  the  great  tithes  •*'"'  ®^  *^  •• 
arifing  therein,  by  a  Icafe  under  their  common  feal,  dated  the  ^**'^' 
twenty -feventh  oi February  1^6^^  had  deir.ifed  to  him  all  that  the 
reftory  of  Aurt^  together  with  the  tithes  of  com,  hay,  and  wood 
arifing  therein ;  that  the  parifh  of  /fureh^d  been  immemorially, 
or  for  a  great  number  of  years  paft,  divided  into  the  feveral  tith- 
ings  of  jiure^  Blidfoey  Hagloe^  Etloe^  Blakeney,  and  tke  Wood  Side^ 
and  gone  under  the  two  divifions  oi  Aureznd  Blaierteyfthe  former 
comprehending  the  tithings  of  Aurc,  Btidfoe^  and  Ha^lot^  and 
Vol.  IIL  S  the 
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^"J*/""'^     the  latter  the  tithings  of  Ethe,  Biakenej^  and  the  Wood  Side  ; 

AdiIni  •      ^^^  there  was  within  the  faid  parifh,  in  the  divifion  of  Blaheesey^ 

iiiCtmrs.      A  CHAPEL  OF  EASE  annexed  to  the  church  of  Aure ;  that  his 

immediate  prcdeceflbr,  in  the  year   172^  became  vicar,  and 

about  the  fame  time  leflee  of  the  great  tithes  of  the  divifion    of 

j^ure  ;  that  he  had  continued  vicar  and  leilee  till  his  death   on 

the   twenty-fifth   of  December   1764}    that  by   fome  ancient 

endowment,  prefcription,  or  nfage,  the  vicar  was  well  entitled 

to  receive  the  tithes  in  kind  of  all  milk,  calves,  wool,  lambs^ 

pigs,  fowls,  colts,  agiflments,  garden  (hiff*,  apples,  pears,  and 

all  other  fmall  tithes  arifing  in  the  faid  parifh,  and  particularly 

in    the    tithing    of  Ltlce ;  that    all    the    faid   feveral    tithes, 

together  with  all  the  great  tithes  arifing   in  the  faid  parifii, 

had    been   always  paid  in  kind  or  compounded  for  until  lie 

became  vicar  and  lefTee  ;  that  the  defendant,  during  all  the  time 

that  his  predeceiror  had  been  vicar  and  leflee,  had  been,  and  ftill 

was,  owner  or  occupier  of  divers  lands  in  the  faid  pariOi,  and 

particularly  in  the  tithing  of  Etioe  \  that  he  had  thereon  various 

lithcablc  matters,  the  tiihes  whereof  were"  due  to  him  as  vicar 

and  leflee  ;  tlrat  fince  his  induction  to  the  faid  vicarage,  the 

defendant  had  had  viirious  other  titheable  matters  on  his  faid 

lands  prior  to  the  tvv'enty-fifth  of  March   1766,  the  tithes  of 

fome  part  of  which  he  had  paid  in  kind,  or  (atisfied  the  plainti£f 

for;  though  not  to  the  full  value  ;   that  he,  the  plaintiff,  had 

therefore  caufed  notice  to  be  given  to  the  defendant  to  fct  out 

all   his  tithes  in  kind  from  and  after  the  twenty  fifth  kA  Mmrch 

1766;  that  the  defendant  had  ever  fince  that  time  occupied 

divers  lands  in  the  pari(h,  whereon  he  had  had  various  titheable 

matters  and  things  ;   that  in  the  year  1766  he  fct  out  the  tithe 

G^  Iiis  corn,  grain,  ;md  hay,   and  alfo  the  tithe  of  fome.  wool 

witich  he   had  (beared  in  that  year;   that   he,  the  plaintiiF^ 

Is  oped  he  wculd  have  fet  out  the  tithes  of  all  the  other  tithe* 

able  matters  which  he  had  had  in  that  year,  and  have  paid  hina 

for  his  Eaf.er  offeritfgs  ;    but  that  he  had  refufed  fo  to  do,  and 

pretended  that  he  was  not  entitled  to  the  tithes  in  kind.     The 

bill  then  charged,  that  the  former  occupiers  of  lands  therein^ 

and  particularly  the  defendant  himfelf,  had  heretpfore,  for  his 

predeceiror,  fet  out  their  tithes  in  kind  of  milk,  calves,  lambs, 

agiftment,  pigs,  colts,  geefe,  eggs,  apples,  pears,  and  ail  other 

tithes  great  and  fmall,  or  had   paid  temporary  compofitions  in 

lieu    thereof;  and  that  fince  the  twenty-fifth  day  of  March 

1766    he     had     milk,    calves,    lambs,  lambs'  wool^    apples^ 

pigs,  turnips,  poultry,  eggs,  honey,  and  divers  other  titheable 

n)atters  (exclulive  of  corn,  grain,  hay,  and  fheeps'  wool,  the 

tithes  of  which  he  admitted   he  had   received),  the  titlaes  of 

all  vt'hich  were  due  to  him,  efpecially  the  tithe  of  the  wool  of 

lambs  flieared  by  the  defendant,  to  which  he  was  entitled  at  the 

very  time  they  were  {beared  ;   that  the  defendant  had  alfo  fed 

and  cicf  Allured  dry,  barren,  and  unprofitable  cattle;  that  he  had 

alfo 
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ftl(b  depaftured  (heepi  which  he  had  fold  or  removed  out  of  the 
pariih  before   {hearing  time  )    and  that  he  was  entitled  to 
the  tenth  part  of  the  value  of  the  agiftment  of  fuch  fheep  and 
cattle.  The  bill  alfo  charged,  that  if  there  was  any  terrier,  it  had 
been    unfairly  obtained  from  his   predeceflor  ;    that   he  had 
caufed  his   name    to    be  erafed   therefrom';  and  that,  as   it 
was  not  confented  to  by  all  lawful    parties,  it  was  not,  as  the 
defendant  pretended,  binding  on  the  plaint iiF.    The  bill  further 
charged,  that  the  defendant  had  feveral  perfons  in  his  family 
for  whom  offerings  were  yearly  due  ;   that  he  bad  cut  and  fold 
great  quantities  of  coppice  wood,  the  tithes  of  which  he  had 
refufed  to  fet  out,  or  to  make  him  any  fatisfa<£lion  for.     The 
bill  alfo  charged,  that  the  defendant  and  the  feveral  other 
occupiers  of  lands  in  the  pari{h,  when  they  did  not  fet  out  their 
tithes  in  kind,  had  always  made  temporary  compofirions  with 
the  vicar  for  all  their  tithes  ;  that  the  (aid  compofition  had  been 
different  at  different  times  ;  that  they  had  no  refpe£l  to  any 
modus  whatever  ;   that  the  continuances  of  them  depended  on 
the  mutual  will  and  pleafure  of  the  contraAing  parties  ;  and 
that,  in  the  receipts  given  for  the  fame,   it   was   exprefled^ 
that  the   payments  were   for  temporary  compofitions,   or  as 
payments  for  tithes  in  kind,  and  not  for  any  ancient  tnodufet 
or  cuftomary  payments.  The  bill  further  charged,  that  the  tithes 
of  apples  and  pears  were  payable  in  kind  ;  that  until  lately  no 
quantity  of  cyder  had  been  made   in   the  pariih  \  that  the 
common  praAice  had  heretofore  been,  for  the  occupiers  to  (hip 
off  their  apples  to  a  foreign  market,  and  to  pay  the  vicar  the 
tenth   part   of  the  money  which  arofe  by   the  fale  thereof^ 
in  lieu  of  the  tithes  in  kind  ;  that  fuch  pra^ice   had  lately 
been  difcontinued,  and  the   apples   made    into  cyder ;    but 
that  the    different  application  of  the   fruit  could  not   alter 
the  vicar's  original  right  to  the  tithe  thereof,  which  attached 
thereon  the  moment  the  fruit  was  ripe  and  gathered.    The 
bill  al(b  charged,  that  the  tithes  of  calves,  lambs,   and  pigs 
were  not  titheable  until  they  could  fupport  themfelves  without 
any  affiftance  from  their  dams  ;  and  that  where  there  was  a  lefs 
number  than  ten,  a  rate  or  proportional  tithe  was  payable  for 
the  odd  numbers  ;  but  which  the  defendant  had  refufed  to  pay. 
The  bill  therefore  prayed,  that  an  account  might  be  taken  of 
all  fuch  the  titheable  matters  which  the  defendant  had  on  the 
lands  occupied  by  him  in  the  faid  pariih  (ince  the  plaintiff 's 
induction  to  the  vicarage,  for  the  tithes  of  which  he  had  not 
made  any  fatisfaAion  %  and  pay  what  (hould  appear  to  be  juilly 
due  for  fuch  tithes,  and  for  Eajler  offerings. 

The  defendant  faid,  that  the  pariih  o£  Aure  had  been  imme- 
morially  reputed  to  confiil  only  of  the  fix  feveral  tithings  of 
jture^  Blid/oe,  Hagfoe,  Blakeney^  Etloe^  and  Etloe  part  of  the 
Duchy  of  Lancajier ;    that  it  had  alfo,  for  fome  years  pafV, 
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StKjtAvicT  gone  under  the  two  denominations  of  jfurt  and  Blakmey^ 
Arfs  A^K  .  the  former  containing  the  tithing  of  Aun  and  fomc  parts  of 
«  i^CiMral  ^^c  tifhlngs  of  BHdJie  and  Haghe.^  the  latter  of  Blaieney,  and 
Et/ot,  and  Efloe  in  tie  Duchy^  and  the  remaining  parts  of 
the  tithings  of  BH/oe  and  Hagloe  ;  that  the  (aid  parifli 
being  large,  and  the  church  (landing  on  the  fide  thereof 
in  the  divifion  of  Aun^  there  was  a  chapel  of  ease  ftanding 
on  the  other  fide  of  the  parifh  in  the  divifion  of  Blakeney  ^ 
that  the  Haberdajbers  Company  ,\ftxt,  owners  of  the  rcftory 
impropriate,  and  of  the  tithes  of  corn,  grain,  and  hay  therein  \ 
that  the  vicars  of  the  parifh  had,  by  fomc  ancient  endowment 
or  otherwifc,  been  immcmorially  entitled  to  the  tithes  of  milk:, 
calves,  wool,  lambs,  pigs,  fowls,  agirtment  tithes,  garden  ftu6F^ 
apples,  pears,  wood,  groves,  and  all  other  fmall  tithes,  as  to  fome 
parts  of  the  parifii,  in  kind,  and  as  to  the  refidue  to  fomc 
cuflomary  payments  in  lieu  thereof  \  that  for  a  great  number 
of  years  paft  there  hnd  been,  and  ftill  was,  another  minifter, 
befides  the  vicar,  to  perform  divine  fcrvicc  in  the  chapel  \ 
that  the  Company  cf  Hoherdafjns^  by  leafe  or  otherwifc,  had 
permitted  the  great  tithes  of  the  divifion  of  Aure  to  be  enjoyed 
by  the  vicar,  and  thofe  of  the  divifion  of  Blakeney  by  the  other 
minifter  for  ferving^  the  chapel  ;  and  that  the  faid  minifter 
had  continued  the  iaid  great  tithes  in  Blakeney  Divifion  until  the 
prefentation  of  the  plaintifi^;  that  the  plaintiff's  prcdcceffor 
had  pofiefied  the  great  tith'js  in  the  divifion  of  Aure  till  his  death 
in  1765  ;  that  the  faid  company  had,  fince  the  plaintiff  became 
vicar,  demifed  to  him  the  faid  re£lory,  and  the  tithes  of  corn^ 
hay,  and  wood,  within  both  dlvlfions  ;  but  although  he  was 
thereby  entitled  to  the  tithes  in  kind  of  all  com,  grain,  and  hay^ 
he  was  not  fo  entitled  to  the  tithes  of  wood,  the  fame  being  men- 
tioned in  the  terrier  to  be  a  vicarial  tithe.  The  defendant  alfo 
admitted,  that  the  plaintiff  was  entitled,  as  vicar,  to  all  fuch  tithes 
and  offerings  as  .were  juftly  due  to  the  vicar  of  the  parifli, 
or  to  fuch  cuflomary  payments  as  had  been  paid  in  lieu  thereof^ 
but  he  denied  that  he  had  ever  heard  that  he  was  entitled  to  the 
tithes  in  kind  of  all  milk,  calves,  wool,  lambs,  pigs,  fowls,  agift- 
ments,  garden  fiuf}',  apples,  pears,  and  other  fmall  tithes^  or  thai 
the  fame  had  been  ufually  paid  in  kind  or  compounded  for  by 
former  vicars  ;  and  he  infilled,  that,  by  the  cullomofthe  parifli, 
the  vicars  had  received  of  the  occupiers  of  land  therein  the 
tithes  in  kind  only  of  fuch  tithcable  matters,  and  the  fums  of 
money  in  lieu  of  the  tithes  of  fuch  other  titheable  matters  as 
Vcre  after-mentioned,  and  not  to  any  other  tithes  in  kind  or 
other  fums  of  money  in  lieu  thereof:  namely,  that  for  calves 
they  were  to  make  evtn  Til  Eajier  for  as  many  as  had  fallen  between 
Eajier  and  Eajier  :  for  example,  that  he  who  had  ten  calves 
fallen  {hould  pay  the  tenth  for  the  tithe  thereof  when  the  faid 
calf  was  five  v/eeks  old  ;  that  if  the  calf  was  five  weeks  old  at 
H^ly  Rood  Diiy,  he  -fliould  pay  him  then  i  if  net,  that  the  vicar 
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AioiiIJ  ftay  till  after  that  day,  which  is   tUc  third  day  of  May  \     S»» jtAUKT 
and  the  vicar  muft  take  the  calf  at  he  month's  end  \  that  if  the      ^oft^i^ 
owner  had  but  ftvcn  calves,  that  th  -n  the  vicar  fhould  take  the      ,,  iCmtrtL 
feventhcalf,  and  pay  to  the  owner  three  halfpence  ;  that  if  there 
were  eight  or  nine  calves,  that  thon  the  vicar  (hould  take  one, 
and  pay  to  the  owner  fo  many  halfpence  as  the  number  of  calves 
waDted  often  :  thus,  if  there  be  eight  calves,  one  penny  j  if  nine 
calves,  one  halfpenny  ;   that  In  cafe  thjre  were  not  feven  calves, 
that  then  the  owner  fhould  pny  to  th"  vicar  for  'io  many  calves 
as  are  fallen  in  manner  following,  7>/2.  for  every  calf  fold,  tl"ie 
tenth  penny  ;  for  every  calf  weanf  .,  one  halfpenny  ;   and  for 
every  calf  killed  for  the  owner's  ule,  the  left  Ihoulder  thereof  \ 
that  by  the  faid  cuflom  they  drive  not  but   betwixt  Eafler  and 
Eafler  \  and  that  if  any  calves  be  not  converted  at  Eafler^  they 
arc  to  give  the  vicar  notice  of  them  when  ihey  come  10  reckon 
with  him  and  fo   pay  him  after  when  they  are  converted  as 
aforefaid,  and  not  to  reckon  with  him  for  thofe  fallen  after 
JEafter^     He  alfo  ftated,  that  the  cuftom  was  to  pay  one  penny 
for  every  milch  cow,  in  lieu  of  her  milk.     He  alfo  dated,  that 
the  cuftom  was  to  pay  the  tithe  of  lambs  on  the  third  of  May\ 
that  the  owner  (hould  pay  one  lamb  in  feven  ;  and  that  if  he 
has  BO  more,  the  vicar  ihould  pay  the  halfpence  to  the  owner 
in  the  fame  manner  as  for  calves  ;  but  that  if  the  owner  had  un- 
der feven,  then  he  ihould  pay  one  halfpenny  a  lamb  for  as  many 
a^  he  had,  and   not  drive  them  at  all :   that  the  manner  of 
tithing  of  lambs  was  thus  :  the  owner  is  firft  to  choofe  two 
lambs,  and  the  vicar  the  third  ;   that  afterwards,  if  the  owner 
has  more  tithe  lambs  than  one,  he  is  to  choofe  nine  more,  and 
then  the  vicar  the  tenth  ;   that  feven  out  of  the  nine  chofen 
by  the  owner  arc  to  make  up  the  former  choice  ten,  the  other 
two  to  remain  according  to  cuftom  *,  and  that  then  the  vicar  is 
to  choofe  the  next,  being  the  third, and  fb  to  go  on  ;  but  that  if 
t\\c  owner  have  any  odd  lambs,  he  muft  pay  one  halfpenny  a  lamb 
for  them,  and  not  drive  them  to  another  year.     He  alfo  ftated, 
that  the  tithe  of  wool  was  payable  when  they  ftieared,  either 
by  the  tenth  fleece  or  the  tenth  pound  according  as  the  vicar  and 
owners  could  agree  ;  but  that  if  any  fheep  had  been  bought 
fo  as  to  have  been  only  wintered  in  the  parifh,  they  are  to     • 
pay  but  half  tithes ;  and  that  if  they  buy  them  and  ihear  them 
within  one  month,  no  tithe  is  due  \  that  when  they  fell  any 
iheep,  whether  bought  or  bred,  if  they  keep  them  one  month 
after  they  (hear  them,  they  arc  to  pay  to  the  vicar  one  penny 
a-piece  for  every  ftieep  fo  foki,  and  no  more  ;  that  if  they  fell  the 
faid  ftieep  at  any  time  before  (hearing  time,  they  pay  the  fame  \ 
and  that  they  are  to  pay  to  the  vicar  one  penny  for  every  ftieep 
bought  into  the  parifti,  and  fold  again,  if  they  keep  them  one 
month  before  they  fell  them,  whether  they  (hear  them  or  not. 
He  alfo  ftated,  that  the  cuftom  was  to  pay  one  pig  in  ten  \  but 
that  if  the  owner  had  but  fe^  ^n  againft  Eafler^  and  there  was' 
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Sbk  jEAiTMT  no  probability  of  having  any  more  fallen  before  Eajter^  then  the 
"  ■•"''  towner  is  to  pay  a  tithe  pig  at  fcvcn,  otherwifc  they  arc  driven 
tt^^Cmrm  between  Ea/ler  and  Eajfer  to  ten  ;  and  that  if  it  (hall  happen 
that  the  vicar  hath  one  pig  in  feven  againft  Eaftery  he  mufb 
then  pay  the  halfpence  as  ^r  calves  and  lambs  \  and  that  if 
the  own«T  hath  odd  pigs  above  ten  or  under  ftveii,  he  is  to  pay 
the  halfpence  for  the  odds  at  Eafler^  and  no  other  time 
in  the  year  ;  that  the  manner  of  tithing  pigs  is  the  fame  as  lamb& 
aforefaid,  and  they  are  due  at  three  weeks  old  at  the  furthcft. 
He  further  ftated,  that  one  penny  was  payable  for  a  colt  at  Eafier. 
He  alfo  flated,  that  tithe  of  geefe  was  payable  at  Lammas  \ 
that  the  eggsr  of  hens,  ducks,  and  turkies,  were  payable  in  Lent  ; 
for  every  hen.  two  eggs  ;  for  every  duck^  two  eggs  \  for  every 
turkey^  two  eggs  ;  and  for  a  cock  and  drake,  three  eggs. 
He  alfo  ftated,  that  for  meat  pears,  and  apples  for  fale,  the  tenth 
biifliel  was  payable  at  the  tree,  hut  that  when  the  owner  gather, 
giving  notice  thereto  to  the  vicar,  or  when,  upon  requeft  made  by 
the  vicar,  the  owner  houfes  the  tithe  pears  or  apples,  and  fells 
them  with  his  own,  which  he  may  refiife  to  do,  that  then  the  tenth 
penny  is  to  be  paid  to  the  vicar  at  Eafler  for  what  he  has  fold. 
He  alfo  flatedt  that  threepence  a  pipe  was  payable  in  Aur^ 
for  cyHer,  and  twopence  a  pipe  in  all  the  reft  of  the  parifh  ;  arid 
that  if  the  owner  fold  the  cyder-fruit,  he  was  to  pay  the  tenth 
penny.  He  alfo  ftated,  that  one  penny  was  payable  for  a  garden  } 
that  the  tenth  part  of  the  honey  and  wax  after •  the  bees 
were  taken  was  payable,  and  not  the  tenth  fwarm ;  that  the  tenth 
parts  of  flax,  of  hemp  when  cut  or  pulled  up,  and  of  hops 
when  gathered,  were  payable.  He  alfo  ftated,  that  for  wood 
under  twenty  years  growth,  fourpence  was  payable  for  every  on« 
thoufand  fold  ;  for  old  trees  or  timber  trees,  nothing  ;  for  fuel 
for  a  man's  own  houfc,  nothing  ;  for  groves,  the  tenth  part,  or 
tenth  one  thoufand.  He  alfo  faid,  that  for  offerings  twopence  a 
communicant  was  payable  at  Eqfter^  when  they  reckoned  with  the 
vicar  for  all  dues  not  received  in  kind«  He  alfo  faid,  that  there 
was  fet  a  time  for  paying  all  kinds  of  tithes,  which  was  not 
to  be  altered  without  the  confent  of  the  vicar  and  owner,  nei<« 
ther  in  time,  manner,  or  in  kind.  He  alfo  faid,  that  by  the  like 
cuftom  feveral  fums  of  money  were  due  to  the  vicar  for  marriages, 
church ings,  and  burials.  He  alfo  faid,  that  the  ufage  and  cuftom 
of  paying  the  fmall  tithes  in  kind  of  fuch  titheable  matters 
as  were  due  in  kind,  and  of  paying  fuch  cuftomary  fums  in  lien 
of  the  refidue,  had  been  exerciied  in  the  faid  parifii  time  out  of 
mind  before  1 7051  and  had,  time  out  of  mind,  been  reduced  into 
writing,  which  he  had  in  his  cuftody  ;  and  that  he  believed  there 
were  ibme  writings  in  the  parifh,  and  others  that  were  depofited 
in  the  bifhop's  regiflry  of  the  diocefe  refpefting  the  tithes  qf  the 
faid  parifli  \  and  that  the  terrier  was  not^  to  his  knowledge  or 
belief,  obtained  by  any  fraud.     He  infifled,   that  by  the  faid 

terrier  in  1699,  and  by  the  cuftom  of  the  pariih  timeout  of  mind, 
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it  appeared,  that  the  vicar  was  not  entitled  to  tithes  in  kind  of  Sibjiaunt 
milk)  colts,  garden  ftufF,  or  of  apples  and  pears  made  into  cyder  aijm/l 
and  perry,  but  only  to  fuch  cuftomary  payments  in  lieu  of  ^^  ^CmrJ 
thofc  tithes  as  were  therein  mentioned  ;  that  thereby  the  plaintiff 
appeared  to  be  entitled  to  the  tithes  in  kind  only  of  calves,  lambs, 
pigs,  wool,  eggs,  pears  and  apples  fold  (in  the  faid  terrier 
called  meat  pears,  and  apples),  honey,  wax,  hemp,  flax,  wood, 
and  agiftment  tithes,  and  that  in  the  manner  and  fubjeft  to  fuch 
mutual  payments  as  were  particularly  mentioned  therein ;  and  that 
he  believed  that  the  fmall  tithes  of  all  the  titheable  matters  in  the 
faid  parifh  had  been,  time  out  of  mind,  paid  to  all  former  vicars 
of  the  faid  parifh  according  thereto  Healfo  faid,  that  although 
the  former  vicars,  to  avoid  the  trouble  of  colle^ing  the  tithes 
in  kind,  had  generally  compounded  with  the  occupiers  of  land 
for  fuch  tithes  as  they  were  entitled  to  in  kind  at  certain  Turns, 
according  to  the  annual  value  thereof,  and  fuch  occupiers 
had  agreed  to  pay  certain  annual  fums  in  fatisfaAion  of  the 
money  accuftomaMy  due  in  lieu  of  the  tithes  of  fuch  matters 
whereof  tithes  in  kind  were  not  due,  yet  that  fuch  laft-mentioncd 
annual  fums  were  edimated  at  the  grofs  amount  of  fuch 
accuftomable  fums,  and  not  by  way  of  compofition  for  the  value  % 

of  fuch  tithes  as  if  taken  in  kind  ;  and  fuch  lafl  mentioned  fums 
being  for  the  moft  part,  if  not  always,  paid  to  the  vicar  together 
with  the  faid  compofition  money,  fuch  vicars  generally  gave  re- 
ceipts for  thofe  compofition  fum  and  fums  due  by  cuftom  together 
in  one  entire  fum,  as  for  money  due  for  fmall  tithes  or  privy 
tithes  generally,  without  didinguifiiing  how  much  for  one,  and 
how  much  for  the  other  ;  that  although  the  fums  fo  paid  to  the 
vicars  might  vary,  yet  fuch  variations  were  owing  to  the  dijfferent 
valuations  of  the  tithes  which  were  due  in  kind,  and  to  what  it 
was  thought  the  cuftomary  fums  would  amount  to,  and 
not  otherwife.  He  admhted,  that  in  the  year  1,27  he  had 
entered,  on  bis  father's  death,  on  his  eftate  at  Et/oe  ;  and  that, 
in  1730,  he  entered  on  his  wife's  eftate,  called  Neiberball^ 
both  in  the  tithing  of  Etloe  and  divifion  of  Blakeney^  and 
had  ever  fince  occupied  the^ame,  except  certain  grounds 
occafionally  let  to  tenants  }  Ind  that  he  had  on  the  faid 
cftates,  befides  corn,  grain,  hay,'and  wood,  fcveral  other  tithe- 
able  matters,  as  in  his  anfwer  were  fet  forth.  He  faid,  that  he 
believed  that  before  he  entered  on  the  faid  eftates,to  avoid  trouble 
in  collefting  of  tithes  in  kind,  the  then  owners  and  occupiers  of 
the  faid  eftates  and  the  vicar  made  an  eftimate  of  the  yearly  value 
of  the  fums  accuftomably  due  to  the  vicar  for  fuch  titheable 
matters  whereof  tithe  in  kind  was  not  due,  and  of  the  value  of 
the  tithes  which  were  due  in  kind  ;  and  that  on  fuch  eftimation 
made  of  the  defendant's  own  eftate,  the  money  agreed  to  be  paid 
for  the  privy  tithes  and  cuftomary  payments  was  fettled  at  four- 
teen (hillings  per  annum^  and  for  Nether  hall  EJhte  ten  Ihilhngs 
yearly  ;   which  fums  were  paid  until  the  death  of  the  plaintift  's 
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predeceflbr ;  in  which  fums  FnJIer  offerings  were  included;  that 
receipts  were  given  for  the  fame,  which  the  dtfendant  had  ; 
and  that  fuch  (urns  are  therein  mentioned  to  be  received  for  fmall 
or  privy  tithes,  without  diftinguifhing  what  for  compotltions, 
or  what  for  modufes  or  cifftomary  payments.  He  faid,  that  he 
believed  that  when  compofitions  were  made  by  former  vicars, 
eftimates  were  taken  of  the  annual  value  of  the  tithes  payable 
in  kind,  and  of  the  amount  of  the  modufis^  and  from  thence  th*e 
fums  annually  to  be  paid  were  fettled  and  paid  accordingly. 
He  denied,  that  he  or  any  other  occupier  of  lands  had  ever 
paid  tithes  in  kind  to  his  knowledge  for  any  milk,  colts,  garde  a 
ilufij  or  apples  or  pears  made  into  cyder  or  perry,  o.r  tiiat  any 
fmall  tithes  had  ever  been  paid  in  kind,  or  any  compofition 
for  the  fame,  other  than  as  aforefaid.  Hcalfo  denied,  that  he  had 
ever  pretended  that  the  plaintiff  was  not  entitled  to  titles 
in  kind,  except  as  aforefaid,  or  that  he  was  only  entitled  to  half 
the  agiftmcnt  tithe  for  wintering  flieep  in  the  faid  pariih,  except 
that  he  did  infill,  that  if  any  fheep  broiight  into  the  parilli 
were  only  wintered  there,  the  vicar  was,  by  the  (aid  terrier 
or  cuflom,  entitled  only  to  half  the  tithe.  He  admitted, 
that  he  infiftcd  on  the  faid  terrier  as  being  evidence  of 
the  cuftom  of  paying  certain  tithes  in  the  faid  parifli  for  time  out 
of  mind,  and  of  the  payment  of  cuftomary  fums  in  lieu  of  certain 
tithes,  and  of  the  times  of  paying  thereof  :  and  he  fet  forth 
his  titheable  matters  and  things,  and  the  values,  and  what  he 
had  paid  to  the  plaintiff  for  the  fame  ;  and  admitted,  that  on  or 
about  the  twenty-fifth  of  March  1 767,  he  received  from  the 
plaintiff  a  notice  in  writing  of  that  date,  requiring  him  there  • 
after  to  fet  out  his  tithes,  both  great  and  fmall,  according 
to  law  \  and  lie  faid,  that  he  had  tendered  him  the  mc^ufes  an Jf 
the  faid  annual  payments. 

The  defendant  filed  his  crofs  bill  againd  tlie  plaintiff, 
thereby  ftating  the  faid  terrier  and  the  cuftom,  and  the  feveral 
modufes  or  cuftomary  payments  in  his  anfwer,  and  (cveral 
other  matters  therein  alfo  mentioned  ;  and  prayed,  that  the 
cuftom  (mentioned  in  the  faid^errier)  might  be  declared  to  be 
good  and  valid,  and  might  be  eftabliflied  by  the  decree  of 
the  court ;  and  that  the  vicar  might  be  dirc6led  to  ac^c^t 
and  take  of  him  a  reafonable-  lum  for  the  tithe  of  the  faid  calves, 
lambs,  and  lambs  wool,  fubjed:  to  fuch  payments  as  to 
the  faid  calves  and  lambs  ^s  were  mentioned  in  the  faid  terrier  ; 
and  alio  the  faid  fums  of  ten  (hillings  and  threepence  for  the 
cuftomary  fums  fb  as  aforefaid  due  and  jpayable  in  lieu  of  tithe* 
tnilk,  garden  ftuff,  and  apples  and  pears  'made  into  cyder  and 

Krry,   and  for    Eajler  offerings  due  ix,^ Bafler  1^61  \     and 
at  he  might  be  difcharged  therefrom. 
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The  vicar  anfwcrcd  ike  crofs  bill^  and  thereby  infifted  on  the    S««7»au«t 
fame  matters  as  he  had  before  infifted  on  in  his  original  bilL     Adk^imi  i 
and    particularly    on    the    invalidity    of  th^    feveral    modufe^      ukCmtrd. 
or  cuftomapy  payments  mentioned  therein,  and  qf  the  cuftom  of 
tithing  as  mentioned  in  the  faid  terrier  5  and  that  he  wis  entitle4 
to  tithes  in  kind  of  all  titheable  matters  and  things  whatever 
yearly  arifing  within  the  faid  parifh  of  Aure^  and  to  Rafter  oflfer- 
jngs.     He  denied,  that  he  had  done  any  aft  to  defeat  or  deftroy 
the  faid  pretended  modufcs  or  cuttomary  payments,  other  than 
by  filing  his  bill  to  obtain  payment  of  the  tithes  in  kind. 

The  plaintiffs  in  both  caufes  replied  j  the  defendants  rejoined  ; 

and  wirnefles  were  examined  on  both  fides  in  the  original  caufc  & 

and  both  caufes,  purfuant  to  an  order,  came  on  to  be  heard 

together,  and  the  depoiiiions  taken  in  one  caufe  were  read  in  the 

other,  faving  jufl  exceptions  ;  and  upon  hearing  counfel  on  bot^ 

fides  for  two  days  \  and  reading  tl-^e  feveral  proofs  taken  on  behalf 

of  the  defendant  in  the  original  caufe  and  the  plaintiff  in  the  croft 

caufe,  viz    a  receipt,  dated  the  eleventh  of  J^f/Zy  1758,  figned 

Jachman  Morfe  (the  plaintiff's  predeccffqr)  j  and  the  counfel  for 

the  defendant  offering  to  read  an  entry,  called  the  Terrier  of  Aure^ 

in  a  book  entitled  "  Aure  VipARAGE,"  and  alfo  the  depofition 

of  IV.Mcrfe  touching  a  paper  found  in  the  houfe  of  the  faid  jQck- 

man  Morfe  after  his  death,  and  the  fame  being  feverally  objefted 

to  by  the  counfel  for  the  faid  original  plaintiff,  and  fuch  obje6lions 

being  allowed  by  the  court ;  and  on  reading  feveral  depofitions  \ 

and  alfo  feveral  entries  in  the  book  before  mentioned,  entitled 

f*  AURE  Vicarage,"    relating  to  divers  payments   of  money 

fof'or  in  lieu  of  tithes;  and  upon  full  debate  of  the  feveral 

snattcrs  in  queftion  ;  and  it  not  appearing  to  the  court  that  the 

'defendant  in  the  original  caufe  had  any  flax,  turnips,  wood,  colts, 

pigs,  geefe,  rurkies,  honey,  or  turnips,  during  the  time  in  the  bill 

tnentioned  :'  * 

The  Court  ordered  the  original  bill,  as  to  the  demand 
.therein  of  tithes  for  the  faid  matters,  to  be  difmifled,  with 
f  oils  in  refpedl  thereof ;  but  as  the  defendant  examined  witneffcs 
in  the  original  caufe,  ^nd  endeavoured  to  eftablifh  the  modufec^ 
for  thdfe'matter^,  except  pnly  as  10  the  flax,  honey,  and  turnips, 
which  piQjiuffs  the  court  difallowed,  the  defendant  was  ordered 
fo  pay  the  cpfts  ocqafioned  by  fuch  examination. 

The  Court  further  ordered  the  defendant  to  account  with 
the  plaintiff  for  the  value  of  the  tithes  of  all  other  the  titheable 
matters  and  things  demanded  by  the  original  bill,  and  for  Eafler 
offerings  for  himfclf  and  liis  family  above  iixteen  years  of  age^ 
and  to  pay  the  plaintiff  his  coils  in  refpe£t  thereof. 

« 

The  Court  alfo  ordered  the  defendant  to  account  for  the 
modus  of  one  penny  yearly  for  every  ancient  garden  occupied  \sf 
him  within  the  faid  paripi  of  Aure  during  the  time  in  the  bill 
mentioned^  without  cofts.' 

Th» 
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S*ijiAONT  Thk  Court  further  ordered  the  crofs  hllU  as  to  every  matter 
AD^ANjt  •  °''  ^^^%  therein  contained,  except  as  to  the  jncdus  of  one  pennj 
«gL  i  Qmtrm.      ^or  every  ancient  garden  to  be  difmiiTed  with  colts. 

And  the  vicar  having  declined  to  try  the  validity  of  the  iaid 
modus  at  law } 

It  was  further  ordered,  &c«  that  the  faid  modus  of  one 

penny  yearly,  for  every  ancient  garden  within  the  *  parifh  of 

jfurcf  for  and  in  lieu  of  the  tithes  of  all  garden  fiuff  yearly 

.  arifing  therein^  be  eftablifhed  by  the  court  with  cofts  refpcA- 

ively^ 

ificH.  TiiM,  Street  azainfl  Woods. 

Surry ^  l^th  December  i']6i). 

The  rcGor  of  npHE  bill  ftated,  that  about  the  year  1763,  the  plaintiff 
'"^'^d^ms^Jhi  Grgi^i/A,  clerk,  was  prefented  to  the  reftory  of  the  parifli 

She*  of  itmpu  ^^  Merronv^  in  the  county  of  Surry ;  and  that  before  he  had 
Ctmrt  Farm  In  received  any  tithes  or  other  recompence  for  the  fame,  he,  by 
^un<^  agreement  in  writing,  dated  the  fourth  of  January  1 764,  demifcd 

all  the  great  and  fmall  tithes  yearly  arifing  therein  to  the  plaintiff 
Street^  for  three  years,  &c.  \  that  the  de^ndant,  at  the  time  of 
making  the  faid  agreement,  was  and  ftill  continued  occupier  of  a 
certain  farm  called  Temple  Court  Farmy  belonging  to  Lord  Onflow  ; 
that  he  had,  during  the  faid  time,  (owed  or  planted  thereon 
wheat,  barley,  rye,  oats,  peafe,  and  beans,  and  had  reaped  the 
fame  ;  that  he  alfo  had  thereon  hops,  hay,  vetches,  clover,  rye- 
grafs,  cabbages,  turnips,  apples,  pears,  plumbs,  cherries,  milk, 
eggs,  cheefe,  wool,  bees,  and  other  titheable  matters,  the  tithes 
whereof  were  due  to  the  plaintiff,  as  leffee,  but  which  the 
defendant  had  refufed  to  pay  or  to  make  any  fatisfa£lion  for. 
The  bill  therefore  prayed,  that  the  defendant  might  difcover 
whether  he  was  not  occupier  of  Temple  Court  Farm^  or  of  fome 
and  what  part  thereof  j  the  number  of  acres  it  contained  ;  the 
yearly  value  thereof;  the  titheable  matters  and  things  he  had 
had  thereon  ;  the  valnes  of  the  fame  refpeAively  ;  that  he,  the 
plaintiff,  in  cafe  the  defendant  infifted  on  any  modus  de  non  deei^ 
mandoy  or  any  modus  in  lieu  of  tithes,  might  infpeA  all  deeds, 
papers,  and  writings  in  his  cuftody  or  power, '  relating  to  the 
faid  premifes  ;  that,  if  there  were  any  which  manifeded  that 
tithes  had  been  paid  in  kind  for  all  or  any  of  the  faid  lands,  the 
the  fame  might  be  fet  forth  in  hac  verbd  and  produced ;  and  that 
the  defendant  might  account  with  him  in  the  premifes  and  pay 
him  what  fhould  appear  to  be  due  thereon. 

¥he  defoidiflt  TTie  defendant  admitted,  that  Grojfmith  was  rcftor  of  A/lr- 
fays,  that  TtmpU  ^^^ .  ^nd  that  hc  had  demifed  the  tithes  to  Street  •,  and  faid, 

Cet^t  Farm  con  - 

6i\z  of  ceruin  hftofed  grcundt  in  bis  pcfleflion,  and  certain  urArcloJed  groundt  in  the  pofltiTion  of  L^d 
OrJIovf ;  that  tiie  faid  in£loffd  grounds  conftituted  Clandon  Park  j  and  that  part  of  i^c  unindofcd  ^undt 
«vcre  cammbrJUldt  |  and  that  tithes  are  due  for  fuch  unindofcd  l^inds ; 

that 
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that  he  occupied  Temple  Court  Farm  and  certain  incU/ed  grounds       Street 
lying  in  the  faid  parifh  as  in  his  anfwer  mentioned  $  that  the         "^^"^ 
faid  inclofed  lands^  together  with  other  lands  mentioned  in  his       w^**- 
anfwer,  which  were  in  the  occupation  of  Lord  Onjlow^  confti- 
tuted  the  ancient  farm  called  Temple  Cotirt  Farm ;  that  the  in- 
clofed grounds  were  called  Ciandon  Park  ;  that  the  other  lands 
were  common  fields  uninclofed ;  that  he  had  feveral  titheable 
matters  on  the  faid  lands ;  that  Street  had  often  applied  to  him 
for  the  tithes  thereof  or  for  a  fatisfaftioa  for  the  fame;   and 
that  he  was  accountable  for  the  tithes  of  the  uninclofed  land?  ; 
but  he  infifted,  that  the  plaintiffs  were  not  entitled  to  tithes  in 
kind  arifing  from  that  part  of  Temple  Court  Farm  which  confifted 
of  inck/ed landsi  or  to  2Xij  fatisfaAiou  for  the  fame;  for  that  the 
faid  inclofed  lands  had  been  immemorially  parcel  of  Clandon  Park ; 
that  the  faid  park,  before  the  diflblution  of  monafteries,  belong-  that  the  fVfcjM 
cd  to  the  priory  or  hofpital  of  Saint  John  of  Jerufalem  in   Eng^  grdunJs wcrcior^ 
lajfui\  that  it  confifted  of  the  feveral  dotes  ot  inclofed  land  men-  ^""'^^    P^'^  ^^ 
tioncd  in  the  anfwer,  and  alfo  of  feveral  other  clofes  alfo  fet  tt  ^^S'Tis! 
forth  J  that  the  faid  park  and  farm,  after  the  diflblution  of  yolmc/jenftl 
monaftoiies,  were  granted  by  the  crown  to  Sir  Henry  ff^efion^  ^> 
Knight f  to  whom  alfo  the  manor  of  Merrow  was  then  granted; 
that  the  fame  had  iince  come  by  divers  mefne  conveyances  to 
lArd Onflow;  that  he,  the  defendant,  was  tenant,  under  Lord 
Onflow,  of  fuch  part  thereof  as  was  ftated  in  his  anfwer  ;  that 
the  reddue  thereof  was  in  pofTeiGion  of  his  lord(hip,  as  part  of 
bis  park  at  Clandon  s  and  he  infilled,  that  the  priory  of  Saint 
John  of  Jerufalem  in  England  was  difiblved  by  the  32-  Hen.  8.  ; 
that  the  faid  farm,  together  with  the  other  pofleflions  of  the 
hofpital  were  vcfted  in  thb  Crown  by  the  faid  adl ;  that  when  ^^^  dlfchirw* 
diflblvcd  the  prior  and  brethren  thereof  held    Temple  Court  f^m  thc^^ 
F<in»  difcharged  from  the  payment  of  tithes,  by  reafon  of  their  «««nt  of  Uthi^ 
order,  as  friars  of  Saint  John  f  Jerufalem  \  that  by  the  faid  aft,  ^  '*'^°"  ^^^ 
THE  Crown,  after  the  dmolution  of  that  hofpital,  and  the  pa-  ^^^^* 
tentees  of  the  crown,  and  their  heirs  and  affigns  after  the  '«''»''««"*«»"•- 
faid  farm  was  granted  by  the  crown  to  them,  held,  and  had  a  cumSTd'^  rt^ 
right  to  hold,  the  faid  farm  and  lands  difcharged    from  the  owner*,  nndcr 
payment  of  tithes,  whilft  they  were  in  the  occupation  and  ma-  •  s'^*nt  from  tli^ 
nurance  of  the  owners  thereof  whp  claimed  under  the   faid  ^"^" ' 
grant ;  that  when  the  faid  farm  had  been  demifed  for  years,  or  that  when  they 
at  will,  or  otherwife  to  a  tenant,  and  was  not  in  the  occupation  ^^^  '*^^  ^^  ^^* 
or  manurance  of  the  prior  and  brethren  of  the  faid  hofpital,  who  "*"^  thcowncr 
had  been  owners  thereof  for  time  immemorial  before  the  diflb-  four  *i»wkV  la 
lution  thereof,  or  of  the  crown,  or  grantee  of  the  crown,  or  of  Ueuof  thctithc% 
the  owner  thereof  claiming  under  fuch  grant,   the  occupiers  of  tbet«of» 
Temple  Court  Farm  had  yearly  paid  (favc  during  the  time  after 
mentioned)  to  the  reflor  of  Alerrow,  for  the  time  being,  or  his 
agents,  a  certain   annual  payment   of  four  marks  of  lawful 
money  as  a  modus,  in  lieu  and  in  recompence  of  all  manner  of 

tithes 
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St«ikt       tithes  arifing  on  the  faid  Temple  Court  Farniy  of  which  he,  the 

•S^^ .        defendant,  occupied  fuch  part,  and  the  faid   Ltfi'd  Onflow  the 

refidue,  as  afbrefaid.     He  alfo  iniifled,  that  the  whole  of  the 

faid  inclof  d  groutids^  conflituting  Temple  Court  Famty  or  the  inciofed 

grounds  in  the  pariih  of  MerrcHv  called  Clandon  Parh^  formerly 

lay  adjoining   together   with  an  hedge ;  and  he  fct  forth  the 

boundaries  thereof.     He  further  faid,  that,  for  many  years  paft^ 

the  faid  tnodus  of  four  marks  had  not  bec'n,  he  believed,  ac- 

tuaUy  paid  to  the  re6Vor  of  Merrowy  during  fuch  time  as  Temple 

Court  Farm^  or  part  thereof  had  bifcn  occupied  by  a  tenant,  and 

not  been  in  the  hands  of  the  owner  ;  but  he  infilled,  that  fuch 

modus  had,  during, the  time  that  the  faid  farm  had  been  in  the 

hands  of  a  tenant,  and  not  in  the  hands  of  the  owner,  been 

jitiat     Mthough  fatisfied  as  after  mentioned,  vh,  that  by  a  return  of  a  certain 

ti»€  faid    W«/  rowmiffion  of  King  Henry  the  Eighth,  iffiied  in  the  twentv-fixth 

had    not    been  *  r  i-«        •    ^  •  •       »u    *  i      '  i  r 

aaually  paid,  it  1^^  ^*  ^**  ^eign,  to  enquire  concernmg  the  true  yearly  value  or 
bad  been  fati^.  all  ecckfiaftical  benefices  and  fpiritua)  promotions  in  the 
Aed  by  remitting  county  of  Surry^  it  appeared,  that  the  reftory  of  Merrow^  m 
^  *^  nTon^  of  ^^  deanery  ol  Stoke,  near  Guildford,  being  the  fame  reftory, 
*l  ,^^?".  ^.  paid  a  pension  of  fifty-three  (liiilings,  and  fonrpence,  to  the 
year,  due  (rom  pnorefs  of  the  nuns  of  Saint  Margaret  of  Ivinghoe,  which  priory 
the  reftor  of  was  ibon  after,  by  aA  made  the  t wenty--feventh  year  of  the  faid 
Merrtw  lo  the  ^jog^  given  to  h'ls  majcfty  and  hin  heirs  ;  that  afterwards  the 
""nJwWchpeiw  A'd  pcnfion  of  fifty-three  ihilHngs  and  fourptfn.ce,  paid  by  the 
fion  w«8,on  the  ncclory  of  Merronv  to  the  priory  of  Saint  Margaret,  was  duly 
diflbluiionof  the  paid  and  accounted  for  to  the  crown,  in  the  minifier's  accounts,. 
Duonery,  grant-  ending  at  Michaelmas,  the  twenty-eighth  year  of  Henry  the 
^Tt^/'cZ'i  ^'f*^*»  ^e»ng  tlicnext  year  after  the  diffblution  of  the  faid 
Mmm*  priory ;  that  He/try  the  Eighth,  by  his  letters  patent  dated   the 

nineteenth    of  j4pril,  in  the  faid  twenty-eighth  year   of  his 
t  reign,  granted  to  &>  John  Dance,  Knight,  the  faid  annual  pen- 

i^on  of  fifty-three  fhiliings  and  fourpence  ifTuing  and  payable 
as  aforefaid;  that  Richard  Wejion,  who  was  a  defcendant  of 
$/>  Henry  WeJlon,  to  whom  Temple  Court  Farm  was  granted, 
was  owner  thereof  ;  that  he  alfo  became  owner  of  the  faid  pen- 
sion ;  that  the  faid  four  marks,  payable  as  a  modus  for  the  faid 
farm  from  him  to  the  re£kor  of  Merro^o  (the  lands  then  being 
in  the  hands  of  tenants,  and  not  of  the  faid  Richard  Wejion)^ 
bfting  a  fum  equal  to  the  faid  fifty-three  (hillings  and  fourpence 
payable  by  the  faid  re£h>r  to  him,  he  did  not  pay  the  faid 
modus,  becaufe  the  rector  did  not  pay  the  faid  penfion.  He 
^Further  faid,  that  the  right  and  ownerfhip  of  the  faid  farm,  and 
of  the  faid  penfion,  had  ever  fince  been  in  the  fame  perfon  ; 
and  that  the  fame  now  belonged  to  Lo^d  Onflow  \  that  the  faid 
farm,  or  part  thereof,  had  ever  fince  been  in  the  hands  of 
tenants,  and  not  in  the  hands  of  the  owner  y  that  by  teafon  of 
fuch  unity  of  pofTcfilon,  or  right  in  the  faid  farm  and  penfion, 
the  faid  modus  and  penfion  had  not  fince  been  paid  \  that  the 
plaintifiT  Grojfmitb  bad  not  paid  the  faid  penfion,  or  any  part 

thereof 
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thereof  to  Lord  Onjlow^  and  becaufe  fuch  modus  was  only  payable       S-pRtrf 

for  the  whole  of  the  faid  farm,  he  iniifted,  that*  n6  tithcss  ift        ^^au 

kind  were  due  for  that  part  of  the  faid  farm  which  he  hcldf 

and  becaufe  the  faid  penCon  had  not  been  paid,  thefdfdl^'e  he 

refufed  to  pay  the  faid  modus,  fo  long  as  Lord  Onjlono'  v^'as  nx>t 

a  party  to  the  fuit,   as  he  held  a  part  of  the  faid  lands,   f6f 

which  the  faid  modus  was  payable.     He  infiftcd,  that  he  oughl 

not  to  fet  out  the  quantities  and  values  of  any  of  the  titheabte 

matters  and   things  which  he    had  on  the   faid  inclofed  lands ^ 

He  alfo  faidy  that  he  believed  that   Clandon  Park  and  Templi 

Court  Farm  were   one  and  the  fame  inckfcd  grounds  with  the 

grounds  of  Tempie  Court  Furmy  which  belonged  to  the  friars  of 

Saint  John  of  Jerufalem  in  England  \  and  that  the  faid  plaintiffs 

had  not  paid  to  his  lordihip  the  faid  annual  rent  of  four  marks, 

bat  had  retained  the  fame  in  lieu  and  recompence  of  all  manner 

of  tithes  arifing  from  the  faid  inclofid  grounds  called  Temple  Court 

Farm,  m   fatisfadlion  of  the  faid  modus.    He  denied,  that  he 

ever  had  in  his  cuftody  any  deeds,  &c.  which  manifeded  that 

tithes  in  kind  had  been  paid  for  the  whole,  or  for  parts  of  thofe 

lands  which  he  infifted  were  not  fubjeft  to  the  payment  thereof* 

He  admitted,  that  he  had  feveral  titheable  matters  and  things 

whic(i  he  fet  out  in  his  anfwer,  and  the  values  thereof,  as  well 

on  the  inclofed  as  dn  the  uninclofed  grounds,  but  denied,  that. 

fuch  tithes  were  due  to  the  plaintiffs  for  the  reafons  aforefaid  ; 

and  faid,  that  he  had  locked  up  the  gates  of  his  fields  ;   and 

that  he  had  a  right  fo  to  do. 

The  plaintiff  replied ;  the  defendant  rejoined  j  and  witnefles  "^^  ^"^ 
were  examined  on  the  defendant's  part;  and  upon  reading  '  • 
feveral  depoiitions  taken  in  the  caufe  ;  an  order  to  prove 
and  read  exhibits,  viz.  a  plan  or  defer iption  of  the  farm  called 
Temple  Court  Farm,  taken  and  delineated  in  1630  ;  a  copy  of 
a  grant  inrolled  in  the  office  of  the  lord  treafurer^s  remembran- 
cer of  this  court  of  the  faid  manor  of  Merrow,  from  ^teeti 
Elizabeth  to  Sir  Henry  Wejion,  Knight,  dated  the  fourth  of 
Jamtary,  in  the  fecond  year  of  her  reign  ;  «a  copy  of  a  record 
remainiog  in  the  augmentation  office  at  Wejlniinjler,  being  a 
:particular  of  the  lands  and  poffcffions  granted  to  the  faid  Sir  Henry 
Wefion  \  a  deed  or  indenture,  dated  the  twenty-third  of  January 
1649,  iigned  Robert  Bury,  and  made  between  Richard  Wejlon, 
and  Robert  Bury^  clerk,  parfon  of  the  church  of  Merrow  \  a 
tropy  of  a  record  from  the  office  of  the  remembrancer  of  the 
firll  fruits,  in  this  exchequer,  concerning  the  true  yearly  values 
of  all  ecclefiaftical  benefices  within  the  county  of  Surry,  taken 
by  virtue  of  a  commiffion  iffued  the  twenty-fixth  year  of  Henry 
the  Eighth,  whereby  it  appeared,  that  the  re^ory  of  Merrow 
was  chargeable  with  a  penfion  of  fifty-three  ftiillings  and  four- 
pence  payable  yearly  to  the  priorefs  of  the  nunnery  of  Saint 
Margaret  oi  Ivi/igboe',  a  copy  of  a  record  from  the  laid  aug- 
mentation 
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Strirt  meDtation  office  of  the  tninifter's  accounts  of  the  itianoff^ 
fj^  lands,  and  tenements  heretofore  under  the  government  and 
furvcy  of  the  late  court  of  augmentation  of  the  revenues  of  the 
crown  for  one  year,  ending  at  the  feaft  of  Saint  Michael  the 
Archangel^  in  the  fecond  year  oi  ^een  Elizabeti^  whereby  it  ap- 
peared, that  the  manor  of  Merr&w  was  heretofore  parcel  of 
the  lands  and  polTeflions  of  the  late  priory  or  hoipital  of  Saini 
John  of  Jerufalem  in  England  \  an  indenture  of  fettlement, 
dMcd  the  twenty -third  of  January  1646,  ugned  by  Sir  Richard 
OfiJIow  and  others,  and  made  previous  to  the  marriage  of 
Arthur  OnJloWy  fon  and  heir  apparent  of  the  faid  Richard^  with 
Rofe  Stoughton ;  another  indenture  of  fettiement,  dated  the 
third  of  November  1 649,  on  the  marriage  of  the  faid  Richard 
Onjlow,  with  Mary  Foot\  copies  of  the  records  of  two  fines^ 
viz.  the  one  levied  in  HUary  Term^  in  the  twenty-fecond  year 
of  Charles  the  Second^  upon  the  marriage  of  Arthur  Onjlow^ 
and  the  other  levied  in  Michaelmas  Term^  in  the  feVenth  year  of 
^/een  Anne,  upon  the  marriage  of  Arthur  Onflow  Efq*  therein 
named. 

The  bin  dilmii:.       The  Court  ordered  the  bill  to  be  difmiiTed ^  and  the  plaintiffs 
***•  to  pay  the  defendant  his  cofts. 


Ificn.  Til  If, 
to.  Gio  y 


TheleflTeeof  the 
impropriator  of 
the  redory  of 
Kington  J  in  JVor* 
tMgbamJbirty 
€>Aims  the  great 
titbes  of  the  pa- 


Noel  a^ainji  Btjrgin. 

Nottingham/hire^  1\Jl  December  1769. 

npHE  bill  ftated,  that  Matthew^  late  Archbijhop  afTark^  being, 
^  in  right  of  his  archbiOiopric,  feifed  in  fee  fimple  of  the 
redlory  of  Kinalton^  in  the  county  of  Nottingham^  did  for  bim- 
felf  and  his  fucceflbrsj  by  indenture,  dated  the  thirty-firft  of 
July  I753»  demife,  grant,  and  to  farm  let  to  the  plaintiff 
all  the  faid  re^ory  and  parfonage  of  Kinaltofi^  together  with 
all  and  iingular  the  lands,  tenements,  meadows,  paftures,  feed* 
ings,  commons,  common  of  pafture,  tithes,  oblations,  obven- 
tions,  fruits,  promts,  commodities,  advantages,  emoluments, 
and  appurtenances  whatfoever  thereto  belonging,  &c.  (except 
the  vicarage  of  Kinalton^  and  the  gift  and  patronage  of  the 
fame,  and  all  manner  of  profits,  fruits,  rights,  and  commodi- 
ties to  the  fame  belonging),  co  hold  the  fame  to  the  faid  plaintifi^ 
his  heirs  and  affigns  for  three  lives,  under  the  yearly  rent  of 
twelve  pounds  ;  that  the  plaintiiF,  on  the  execution  of  the 
faid  indenture,  entered  upon  the  faid  re£tory  and  parfonage, 
and  thereby  became  entitled  to  all  the  tithes  of  wheat,  barley, 
oats,  rye^  and  other  corn  and  grain  ariiing  on  the  lands  in  the 
parifh  ;  that  for  fix  years  paft  the  defendant  Burgin  had  held 
divers  lands,  tenements,  and  hereditaments  therein,  and  had 
yearly  growing  thereon  wheat,  barley,  oats,  rye,  and  other  com 
and  grain^  the  tithes  of  which  he  had  refiifed  to  pay,  under  the 

pretence 
z 
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pretence  that  there  were  inodufes^  or  that  the  vicar  was  entitled         No« 
theret6.    The  bill  then  charged,  that  the  vicars  were  not  en-       g?^^ 
titled  to  the  tithes  of  corn  and  grain  arifing  in  the  parifh,  or  in 
any   part  thereof,  or  to  any  modus  in  lieu  thereof,  but  to  the 
Ticarial  tithes  only,  either  in  kind  or  a  modus  in  lieu  thereof ;  and 
that  he,  the  plaintiff,  had  paid  fuch  vicarial  tithes  arifing  from  the 
demefne  lands  in  his  own  occupation,  in  the  like  manner  as  other 
farmers  and  occupiers  of  lands  had  paid  their  faid  tithes.     The 
bill  then  ftated,  that  by  ancient  entry  in  the  regiftry  of  the 
jtrcbhijbop  of  Tirkf  dated  in  1 264,  of  the  prefentation  or  in- 
duction of  Sir  Hugh  de  Crofftby^  by  the  then  Archhtjbcp  of  Tork^ 
to  the  vicarage   of   Kinaltonf     then   called  Kinnvaldeftone^    it 
appeared,  that  the   vicarage  was  then  endowed  with  the  fmall 
tithes  of  the  pariih,  and  with  oblations,  obventions  of    the 
altar,  woolj  lambs,  mortuaries,  tithes  of  mills,  a  gioiety   of 
the  tithes   of  hay  arifing  from  the  jurifdidtion  of  the  chap- 
lain of  the  pariOi,  the  blefled  Peter's  pence,  and,  exclufively 
of  thefe  things,  with  an  annual  payment  of  twenty  fhillings 
from  the  archbifhop  or  farmers  of  the  pariih,  by  equal  por- 
tions on  the  feafts  of  Peniecoft  and    Saint  Martin.    The  bill 
then  ftated,  that  all  the  lands  held  by  Burgin  had,  till  within  a 
few  years,  been  ufed  for  paflure  lands,  and  had   never  been 
ploughed,  broken  up,  or  fowed  with  corn  or  grain,  fo  that  no 
tithe  of  com  or  grain  could  arife  therefrom,  or  become  due  to 
the  rcfior  or  impropriator  of  the  reftory  or  his  Icflce ;  that 
there   were  feveral   other  lands  within  the  parifh   belonging 
to  the  Earl  of  Strafford  and  'John  Hacker,  which  were  formerly 
ufed  as  paflure,  and  had  lately  been  fowed  with  corn  and  grain^ 
and  that  although  certain  modufes  or  cuftomary  payments  were 
due  and  payable  in  refpe<£l  of  fuch  lands  for  the  vicarial  tithes 
thereof  to  the  vicars  of  Kinalton  and  Coljflon  Baffet^ytt  that  tithes 
in  kind,  or  fome  compofitions  or  payments  in  lieu  thereof,  had 
always  been  paid  to  the  Archbyhop,  as  impropriator  of  Kinalton, 
or  his  leiTee,  for  all  the  corn  and  grain  growing  on  the  lands 
when  the  fame  had  been  ploughed  ;  that  notwithflanding  tithes 
in  kind  of  fuch  corn  and  grain  had  been  fo  paid,  yet  the  faid 
modufes  had  been  paid  to  the  vicars,  in  refpeCt  of  the  faid  lands 
in  thofe  years,  as  were  paid  before  the  faid  lands  were  broken  up  - 
and  ploughed,  or  as  were  paid  in  thofe  years  in  which  no  com 
or  grain  was  grown  on  the  faid  lands ;  and  that  this  furnifhed 
ftrong  evidence  that  fuch  modufes,  fo  payable  to  the  vicars,  were 
only  payable  in  refpetT:  of  the  vicarial  tithes.     The  bill  therefore 
prayed,  that  Burgin  might  account  for  the  tithes  of  all  the  corn, 
grain,  and  other  titheable  matters,  which  had  arifen  from  the 
lands  he  held  in  the  parifh  during  the  time  aforefaid,  and  pay 
the  value  thereof;  ^nd  that  the  plaintiflfmight  be  quieted  in  the 
enjoyment  of  fuch  tithes  for  the  future. 


The 
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Noil  Thedefemlarit  jBi/r^f/j,  by  hisanfwcr,  ad mitted  the  plaint iflf^f 

again/i  ^-^jg  .  ^^^  f^^^^  jj^^^  j^^  y^^^  ^^^  ^^^^  fincc  Lady  Day  176;?,  and 
BuEGXH.  ^^^^  ^^^  j^  poflcffion  of  a  farm,,  coufifting  of  a  ineffuagci 
Vl^r  wt^"th^!  homcftcad,  and  fevcral  pieces  of  inclofed  ground,  at  the  yearly 
he  flnw^a'farnl  rent  one  of  hundred  pounds,  and  had  grown  and  reaped  thereon 
ac  looi.  a  yrar  corn  and  grain  ;  and  hc/et  forjth  the  particular  <piantities  and 
that  was  for.  valuet  thereof  in  eafch  year.  He  admitted,  that  no,  tithes  had 
"^'^^°"'/J!*''*"  been  fet  out  or  farisfied  hfy  him  to  the  plaintiff,  in  refpeft  of  the 
4  •  •  y***;  >  fgid  corn  and  grain )  and  faid  that  the  vicar  of  Kinaiton,  and 
that  he  p^id  a  uhc  vicar  of  the  adjoining  parifh  of  Col/Ion  Baffetii  had  immCs- 
"^cf  t'lal'  morially  been,  and  ftijl  were  entitled  to  the  tithes  Of  the  lands 
ad.  C'lc  vicar  Occupied  by  him,  or  to  fomc  modus  in  lieu  (hereof,  hi  the  pro 
of  Kifialtcn,  and  portions  following,  that  is  to  fay,  that  ff  a  modus  of  four  pounds 
7s.  lod.  to  the  be  paid  in  lieu  of  the  faid  tithes,  the  vicar  of  Kinaltan  is  cn- 
yicar  of  the  ad.  ..ji^^  to  three  pounds,  twelve  fhillings,  and  twopence,  part 
^^Baf^.t  thereof,  and  the  vicar  of  Coifton  Baffett  to  feven  fhilUngs  and 
lictt  of  aU  'the  tenpence,  the  refidue  thereof  j  that  the  faid  vicars  wcfc,  he 
tithes  of  the  believed,  fo  entitled  by  virtue  of  fome  ancient  endowment  5 
Undflo  his  oc-  ti^j^j  jhgy  Yi7L<i  accordingly  and  immcmorially  rccciTcd  the  tithes 
KiS^S!  of  the  faid  lands,  or  a  modus  in  lieu  thereof,  in  the  proportions 
that  no  tithe*  oj  aforcfaid  J  that  neither  the  tithes  in  kind  of  the  faid  lands,  nor 
»aifoi  except  the  any  modus  in  lieu  thereof,  had  ever,  in  the  memory  of  man, 
raid  4L  a  year,  jjeen  paid  to  the  jirMj/bop  o/JTori,  or  to  any  other  impropriator 
^d  fo/the*cad  ^f  *^^  reftory,  or  to  their  tenant  or  farmer  5  that  the  faid  land 
laodt }  ^^^9  ever  fince  he  had  occupied  them,  paid  the  yearly  fum  of  four 

pounds,  in  fuch  proportions  as  aforefaid,  to  the  faid  vicars;, 
that  h  is  in  lieu  jown  to  Michaelmas  then  laft  5  that  the  faid  fura  had  been  im- 
!S*fo^i'^«!  Jncn^orially  paid  by  all  the  owners  and  occt:q)iers  of  the  faid 
««pt  egg*  I  "*  lands,  to  the  faid  vicars,  in  lieu  of  all  tithes  whatfoevcr,  both 

great  and  fmall,  except  the  tithe  of  eggs,  arifing  on  the  faid 
land.     But  he  admitted,  that  the  plaintiff,  and  other  occupiers 
of  lands  in  the  parifh,  had  ufually  paid  to  the  faid  |wo  vicars,? 
in  the  proportions  nearly  as  before  mentioned,  certain  yearly 
fums  in  lieu  of  the  fmall  tithes  only  arifing  from  their  refpcc- 
tive   lands,  and  not  in  lieu  of  any  great  tithes  arifing  there- 
from }  and  faid,  that  the  feveral  fums  fo  paid  in  lieu  of  fmaH 
tithes  only  were  not  fo  confiderable  in  proportion  to  the  value 
of  the  lands  in  refpeft  of  which  they  were  paid  as  the  faid 
yearly  fum  of  four  pounds  was  in  proportion  to  the  yearly  value 
that    the    did  of  the  lands  occupied  by  him.     He  alfo  faid,  that  the  yearly 
land*,  being  ori-  value  of  the  lands  occupied  by  him  in  Kinalton  had,  of  late  years, 
f^^^Zd  been  greatly   incrcafed  ;  for  that  above  one  hundred  and  fifty 
thTm^m^h  yc^irs  iince,  the  faid  lands  were  only  worth  forty  pounds  a -year  ^ 
being  an  cxaa  and  that  the  faid  yearly  fum  of  four  pounds,  being  about  one 
tenth   pan    of  tenth  part  of  the  yearly  value,  was  flrong  evidence  that  the  faid 
'"!^  ^^""^l  ** ''  yearly  fum  had  been  paid  in  lieu  of  great  as  well  as  fmall  tithes, 
htruof  «e«  He  admitted,  that  there  might  be  fuch  an  entry  in  the  regiftry 
tithes  as  well  as  of  the  Archbijbop  of  Tork,  as   flated  in  the  bill,  with  refpcft  to 
fo»M  tithes.        the  prefentation  of  Sir  Hugh  de  Crojely  to  the  vicarage,  but 

3  ^^ 
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lie  infift^ed  that  fuch  entry  was  not  of  itfe]f  fufficient  to  prove,         N-'^^t 
that  the  faid  lands  were  fubjec^  to  the  payment  of  great  tithes  to       ^g^^fl 
thercftor,  cfpecially  as  no  great  tithes  in  kind  or  any  fatisfaOion         ""^jn. 
in  lieu  thereof  had  ever  been  paid  to  the   rector,  for  or  in  re- 
fpeft  of  the  faid  lands. 

The  defendant  Hardy  faid,  that  he  wa^  on  the  twenty -fixth  The  vicar  of «. 
day  of  ScptemheriTi^y  collated  to  the  vicaraf^e  of  Kinaltorj  ;  that  "^'^f^^^y^  *»«*» 

1.     u    J  u  /•  II  •  r  r  11         entititd    to    all 

he  had  been  ever  fince,  and  then  was  vicar  thereof;  and  that  tithes  doc  to  tht 
he  was,  as  fuch,  entitled  to  all  tithes,  oblations,  obventions,  of-  vicarage, 
ferings,  wgJu/^s,  and  other  payments  due  to  the  vicar  of  the  faid 
▼icarage. 

The  defendant  IFright  faid,  th^t  he  was  in ///gary?  1764  in-  Thr    vicar    rjf 

du£led  to  the  vicarage  of  Col/fon  Baj]et\  that  he  had  ever  fince  ^#9*      >^#' 

been,  and  then  was  vicar  thereof  5  and  that,   as  fuch,  he   wis  %•  ^^f  ^J^«  «« 
entitled  to  all  tithes  due  to  the  vicar  there.  '*  vicawge  j 

The  defendants  Hardy  and  Wright  admitte^l,  that  Margin  had,  ind  hoth    tht 
fince  1763,  been  in  pofTeflion  of  a  farm  in  theparifh  *,  and  they  ^^^  vic^n  fay, 
iaid,  that  the  yearly  fum  of  fbur  pounJs  then  was,  and  immemO-  ****^  '^*^^  ^^ 
irially  had  been  juftly  due  and  payable  by  the  owners  and  occu-  ^^^^  j^  ^^it  faid 
piers  of  the  lands  fo  occupied  by  tnem,to  the  vicars  of  the  faid  pa-  piooortion,    in 
riches,  in  fuch  proportions  as  before  ftated,  as  a  modus  in  lieu  of  *'«"  ©f  «!*  tithw 
all  tithes  (except  the  tithes  of  eggs)  arifmg  to  them,  as  vicars,  '»cept  01  eggs, 
from  the  Hiid  lands  ;  and  that  the  fame  had  been  paid  to  them 
<iver  fince  they  had  been  vicars  thereof.     They  alfo  admitted, 
that  the  plaintiff  had  obtained  a  leafe  from   the   Archbi/bop   of 
Torhy  of  the  re^^ory  and  the  great  tithes  of  Kifialton. 

The  defendant  Burgm  further  infifled  that  part,  if  not  the  The  d^febdant 
irholc  of  the  faid  lands  occupied  by  him,  had  at  different  times  Btirgm  fiiriher 
been  ploughed  or  broken  up  and  fown  with  corn  and  grain  for  ^*y'»   ^^^}  *^® 

r  n.      •      .  II      !_•  u     •         ^i_  I.   J    1?  rc<itorofibefaid 

twenty  years  paft,  durmg  all  which  time  there  had  been  con-    ^^.^  j^^  ^^^^ 
(lant  opportunities  for  the  reftor  of  Kinalton^  or  his  Icffee,  to  claimed  the  great 
have  aifcrted  his  ri^ht  to  the  tithes  of  corn  and  grain,  if  he  had  tiihc  of  tbcfiud 
thought  himfelf  entitled  thereto  ;  but  that  no  tithe  in  kind  of  lands  j 
any  corn  or  grain  whatfoever  growing  on  the  faid  lands,   or  any 
part   thereof,  had  been   ever  delivered,  paid,  or  demanded  by 
liny  rCfStor  of  the  faid  rectory  until  about  twelve  years  fince, 
when  the  faid  demand  was  abfolutcly  refufed  to  be  complied 
with.     He  faid,  that  he  believed  there  were  feveral  lands  in  thd 
parifh  belonging  to  the  Earl  of  Stafford^  and  alfo  to  the  daugh- 
ters of  John  i&r/tr  as  dated   in  the   bill,  which  were  fome- 
times   ui'ed  as  pallure  \  and  that  in  lieu  of  the  tithes  thereof 
certain  yearly  fums  had  been  immemorially  paid  to  the  vicars 
of  the  faid  pariihes  in  fuch  proportion  as  before  mentioned  \ 
but  that  although   the  faid  lands  had,  for  a  great  number  of 
years,   been  ploughed  and  fown  with  corn  and  grain,  no  tithes 
in  kind  of  fuch  corn  or  grain,   or  apy  trtodus  in  lieu  thereof, 
had  ever  been  paid  to  the  re^or,  fave  as  in  the  anfwer  w;s  men- 
Vol.  III.  T  tioncd. 
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^on        tidoed.     He  alfo  faid,  that  the  modufes  paid  by  the  occupiers  of 

V'J/'        the  faid  lands  to  thcyicars  aforefaid.  in  lieu  of  the  tithes  there- 

ofy  had  been  paid  by  the  faid  owners  or  occupiers  to  the  faid 

yicars    during  the  years    in  ^vhich  the  plaintiff  had  tithe  in 

kind  of  corn  and  grain  in  like  manner  as  when  no  com  or 

grain  was  growing  there  \  but  he  inCftedj   that  it  was  not  from 

thence  to  be  prefumed,  that  fuch  modufes  were  for  vicarial  tithes 

only,  and  not  in  lieu  of  the  tithes  of  corn  or  grain,  efgecially  as 

no  tithe  in  kind  of  any  com  or  grain  had  ever  been  delivered  in 

fatisfaAion  thereof,  to  the  re£lor  of  the  faid  refbory,  fave  as  in 

the  anfwer  mentioned,  about  twelve  years  ago  ;  and  that  the 

delivery  of  fuch  tithes  in  kind  of  corn  and  grain  by  them  ought 

apd  ftatCT   the  ^ot  to  be  any  evidence  againft  him.     He  faid,  that  he  believed 

wo^wVinl  f !  ^^^'  *^  appeared  by  the  endowment  of  the  vicarage  of  Coljhn  Baf- 

able  to  tl)e  W-  f^^  ^^^^  ^^  Vicarage  thereof  was  endowed  with  the  tithe  of  four 

cars.  ox-gangs  of  land  in  the  village  of  Nrwlartdy  as  well  of  corn  as- 

of  hay ;  and  that  at  the  time  of  the  faid  endowment  the  village 
of  Newland  was  a  confiderable  place  lying  between  the  lord- 
fliips  of  Khiaiton  and  C^ljlon  Bajfet  \  that  there  was  formerly  a 
chapel  there  ;  that  the  vicar  of  Coijion  Bajfet  was  parfon  thereof; 
that  fuch  village  was  after  the  faid  endowment  called  NewBoldi 
that  it  came  in  time  to  decay ;  and  that  the  extent  thereof  was 
not  well  known.   The  defendant  alfo  faid,  that  he  believed  there 
were  feveral  lands  containing  about  forty-three  acres  lying  in  the 
faid  pariflies,  or   one  of  them,  the  tithes  whereof,  or  certain 
yearly  fums,  by  way  of  a  modus  or  compodtion  for  the  fame, 
were,  from  time  to  time,  paid  to  the  vicar  of  Co!//on  Baffet^ 
and  were  in  lieu  of  the  tithes  of  the  four  ox  gangs  of  land 
with  the  tithes  of  corn  and  grain  whereof  the  vicar  oiColfion  Bajfet 
was  endowed ;  and  infifted,  that  certain  parcels  of  land  in  his 
occupation  were,  as  he  believed,  part  of  the  faid  four  ox  gangs  \ 
and  that  feven  (hillings  and  tenpence  yearly  had  been  from 
time  to  time  paid  by  the  occupiers  of  the  faid  lands  to  the  vicar 
of  Coljion  Bojfet,     He  alfo  faid,  that  as  it  appeared  from  the 
faid  endowment,  that  the  vicar  thereof  was  endowed  with  the 
great  tithes,  it  ought  to  be  prefumed,  that  the  yearly  fum  of 
three  pounds,  twelve  fhillings,  and  twopence,  paid  by  him  to 
the  vicar  of  Kinalton^  had  been  and  was  paid  in  lieu  of  all  tithes 
whatfoever  ariling  from  the  reft  of  the  lands  lately  occupied  bj 
him,  and  not  in  lieu  of  fmall  tithes  only. 


Tlw  caale 
licKd. 


The  plaintiff  replied ;  the  defendants  rejoined  ;  and  witneflcs 
were  examined  on  both  fides  \  and  upon  hearing  counfel  on 
both  fides,  and  on  reading  a  Icafe,  dated  the  thirty-firft  of  Juij 
1753,  from  the  ArchVtJhop  of  York^  to  the  plainciif  of  the  rec- 
tory and  parfonage  of  Kinahon ;  a  copy  from  the  confiflory 
cojrt  of  the  Archb'Jbop  of  Tori  of  the  endowment  of  the 
\ic\rage  ofiT/w^//^//;  an , exhibit,  intitlcd  Or^'»fl/w  Ficaris  Col* 
Jian  BaJJfttf  dated  ibe  fourtli  calend  of  November  1 3 1 8  ;  fevera. 

depofitionsjt 
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depoiitions;  an  order  dated   the  twenty-ninth  of  yum  laft,      •   No«l 
to  examine  the   defendants  Hardy  and  Wright  on  behalf  of       ^z^-fi 
the  defendant  Burgtn  \  the  faid  examination  ;  and  on  full  debate 
of  the  matter ; 

The  Court  ordered  the  bill  to  be  difmifled  as  againft  R.  '^^'^^l^^^^^ 
Hardy  and  J.  Jf^rigbt,  with  coft$.  e/w^iihcoihV 

Tf^B  douRT  further  ordered  the  bill,  fo  far  a$  the  fame  fought  ^"^  ■*  •s*"'"^ 
relief  againft  the  defendant  j1.  Burgirty  to  be  retained  for  a  forT^yelr^^nd 
year,  with  liberty  to  the  plaintiff,  in  the  meantime,  to  try  his  the  piMimiff  left 
right  at  law  to  the  tithes  demanded  by  him  by  the  bill  upon  the  at    liberty    to 
ftatute  2.  &  3.  Edw*  6.  c.  13-  the  defendant  undertaking  to  bring  hi»  aaion. 
.admit  on  fuch  trial  the  leafe,  dated  the  thirty-firft  day  of  July 
1753,  from  the  Arcbbi/bop  of  J^pri,  to  the  plaintiff  of  the  rec- 
tory of  Kinalton  \  and  both  parties  conienting,  that  the  ex- 
hibits now  produced  and  read,  viz,  a  copy  from  the  confiftory 
court  of  the  jtrchbijbop   of  Tork   of  the   endowment  of  .the 
vicarage  of  Kinalton,  and  an  inftrument  intitled  Ordinatio  Vicaria 
Coljion  Baffety  dot,  4  Calend.  November  1318,  be  like  wife  read  as 
evidence  at  the  faid  trial ;  the  confideration  of  cofts  as  between 
them,  and  further  directions  to  be  referved  till  after  the  trial  be 
had. 

The  plaintiff,  in  purfuance  of  the  fatd  decree,  brought  his  The     plaintitf 

a£l]onfor  tithes  againfl  the  defendant  5  the  defendant  pleaded  '^ng^theaftion, 

amd  prepared  for  trial  ;  but  the  plaintiff  did  not  proceed  to  J^-y  i"2?u^*th2 

trial  before  the  time  limited  by  the  decree  for  retaining  the  yetr.  ^* 
bill  expired* 

The  Court  therefore,  on  the  application  of  the  defendant.  The    biu  dif. 
no  counfel  appearing  for  the  plaintiff,  ordered  on  the  thirty-  "**^«<*- 
tirft  of  January  1771   the  bill  to  be  difmiffed  with  cofts. 

Parker,  Chief  Baron, 
Smythb,  Baron. 
Perrott,  Baron. 


Pick ERSG ILL  agahift  Sargison.  HiiAiTTtin 

10.  Geo.  3* 

Tork/bire,  24/A  February  1770. 

^HE  bill  ftated,  that  the  mafters,  fellows,  and  fcholars  of  The  impreprla- 
-■"  the  college  of  the  holy  and  undivided  trinity,  within  the  for  of  Majhm^ 
town  and  univerfity  of  Cambridge,  founded  by  Henry  the  Eighth^  «"  the  county  of 
being  impropriators  or  owners  of  the  prebend  or  parfonage  of  ^*^*fj'  ^Ji^*i 
Majbm,  in  the  county  of  r^/t,  were  entitled  to  all  tithes,  both  ^und'h^h. 
great  and  fmall,  and  to  all  oblations,  obventions,  and  other  arifing  on  Sigf* 
t jtheable  matters  and  ecclefiaftical  dues  ariiing  therein,  particu-  *^'*  Ortm^*,  in 
iarly  to  the  tithes  of  wool  and  lambs  j  that  they,  by  indenture  ^^.^^  ^ 

T  a  dated      ^  Maimers. 
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PicKtRscitL    dated   the -twenty- firft  of  y^ff/ 1758,  demifcd  to  H,  He^vgtff^ 
agawft^         clerk,  all   that  their  prebend  or  parfonagc  of  Majfam^  with  all 
the  houfes,  lands,  tenements,  meadows,  pailures,  lealowes,  tithes^ 
oblations,  fruits,  profits,  and    commodities   whatfoevcr,    wirH 
all  and  fingular  the  appurtenances  thereto  belonging,  to  hold 
the  fame  (except  as  in  the  faid  indenture  mentioned)  to  him, 
his  executors,  and  afligns  for  twenty-one  years  ;  that  the  faid 
//.  Hewgill  with  T.  Aittige/ey^  by  indenture    dated   the  fecond 
oi  Augujjt  1764,  did  demife,  &c.  the  fame,  with  feveral  ham- 
lets, &c.  in  the  re<^ofy  of  Kiriy   Mahard^  in   the  parifh  of 
Mojpwi^  to  the  plaintiffs,  as  in  the  anfwer  was  fully  ftated;  that 
the  plaintiff',  by  virtue  thereof,  became  entitJeJ  to  the  re<5lory 
oi  Kirhy  Afa/zarJ,  with  its  appurtenances,  "and  all  other  pre  mi  fcs 
Seeotlirtcaultfs,  and  titheab,le    matters  thereby   demifed,  except  as  aforefaid  ^ 
Hilary  Tcrm^  9.  ^^^^  ^^^  defendant  had  for  many  years  pafl,  and  fince  the  fifth 
TwTi   II  Gtfo.  of  ^<'prii  1764,  occupied  lands  and  tenements  in  Sigf^vorthy  in 
1  Trinity  Tcr.Ti,  the  faid  reftory  ;  that  for  feveral  years  before  the  fifth  of  April 
1%.  Geo,  2.        1764,  and  regularly  as  the  fame  arofe  and  became  due  he  had 

paid  to  the  owners  or  impropriators  of  the  faid  rcftory,  or  their 
leflees  qr  tithe  gatherers,  all  the  tithes  of  wool  and  lambs,  or 
a  cpmpofi.tion  for  the  fame  in  lieu  thereof;  but  that  although 
he  had  compounded  with  them  for  the  tithes  of  wool  and  lambs 
for  the  year  1 764,  and  had  paid  to  them  ten  (hillings  and  fix- 
pence  in  lieu  thereof,  yet  he  had  ever  fince  wholly  r.efufed  at 
the  ufual  times  of  taking  fuch  tithes,  either  tofet  them  out,  or 
to  make  fatisfaftion  for  the  fame.  The  bill  further  charged, 
that  for  the  two  years  following,  the  defendant  had  kept,  fed, 
'  and  depaftured  on  the  faid  lands,  rams,  ewes,  and  other  iheep, 
M'hich  had  yearly  yeaned  divers  lambs  >  that  he  had  alfo  fheared 
from  fuch  fheep  quantities  of  wool  ;  that  he  had  fold  feveral 
fheep  and  lambs;  and  that  the  tithes  of  wool  and  lambs  were 
due  and  payable  at  Midfummer  Day*  The  bill  therefore  prayed, 
that  the  cfefendant  might  account  for  his  feveral  tithes  of  wool 
and  lambs. 

r 

The  defendant  faid,  fhat  all  the  lands  and  tenements  occu«« 
pied  by  him  in  Sigfivort/j  were  part  of  Sigfiuorih  Grati^e^  in 
Fountain's  Earthy  in  Hitherdale^  and  in  the  parifli  of  Kirhy  AlaU 
zard  J  that  the  premifes  had  been  immemorially,  and  then 
were,  known  by  the  name  of  S:gfiu:>rtb  Grange  ;  that  they. were 
part  of  the  pofTeflions  of  the  late  abbey  of  FcuntainSj  long  before, 
and  at  the  time  of  the  diflblmion  thereof ;  that  the  faid  abbey 
was  one  of  the  greater  abbies  diffblvcd  by  the  31.  Hen,  8.j 
that  the  faid  abbey,  and  all  the  manors,  rectories,  lands,  ten6«> 
ments,  hereditaments,  and  poflcflions  thereof,  or  thereto  be- 
longing, were,  by  the  fame  ftatute,  vefted  in  Henry  tie  Eighth^ 
with  all  the  exemptions,  privileges,  and  advantages  thereto  be- 
longing, in  as  full  and  ample  manner,  to  all  intents  and  purpofes, 
as  I  he  abbot  and  convent  of  the  faid  abbey  had  held  and  enjoyed 
the  fame;   that  all  the  lands>   tenements^  and  premifes,  fo 
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occupied  by  him  tad  been  immcmorially,  and  at  t\\e  time  of  the    Pickhiciil 

diflbluticn  were,  free  and  dlfchargcd,  and  held  and  enjoyed  by    '^  ^i^  'J^ 

the  faid  abbot  and  convent  of  Fountains  freed  and  difcha'ged 

of  and  from  the  payment  of  all  manner  of  tithes  whatfot^ver ; 

ihzt^   by  .virtue  of  the  faid  ftatute,  all  the  faid  lands  and  pre- 

miies  became  and  were  exempt  from,  and  free^  and  difcharged 

of  and  from  the  payment  of  all  tithes  whatfoever.    He  therefore 

infiiledy   that   the  plaintiffs    were  not  entitled  to  any   tithes 

ariflng  from  the  faid  lands,  tenements,  and  premifes,  or  any 

part  thereof.     He  further  faid,  that  the  lands  were  of  the  yearly 

value  of  fixty-onc  pounds  ;    that  his   predcceffors  had    paid 

the  compofition  for  the  fake  of  peace  ;  and  that  he  had  in  like 

manner  compounded  for  the   faid   tithes.     He  fet  forth  the  * 

number  of  flieep  and  lambs  he  had  fed   in  the  faid  two  years, 

the  quantity  of  wool,  and  the  Values  thereof,  but  Aill  infiAed, 

that  the  lands  were  exempt  from  payment  of  tithe  wool  and 

lambs. 

The  plaintiff  replied ;  the  defendant  rejoined  ;  and  witnefles 
vrere  examined  on  both  fid^s  ;  and  upon  hearing  counfel,  and 
reading  a  leafe,  dated  the  twenty-firft  of  Ju7te  1758,  from  the 
mailer,  fellows,  &c.  to  H,  Uewgiiiy  clerk;  a  declaration  of 
truft,  dated  the  feventh  of  March  1763,  from  //.  Hewgill  to 
y.  Mtdgley  \  a  leafe  of  the  tithes  in  queftion  from  them  to  the 
plaintiffs  for  fourteen  years,  dated  the  feventh  of  Augujl  1764  ; 
a  grant  or  chiarter  of  confirmation  made  and  granted  to  the 
abbot  and  convent  of  Fountains  Abbtyj  by  Kifig  Edward  the 
^hird^  and  dated  the  twentieth  of  Juttexn  the  twenty-third  of 
his  reign  ;  a  record  from  the  augmentation  office,  purporting 
to  be  an  account  of  Sigfiuorth  Grange^  made  by  Sir  Riclxird 
CrrJ}jamy  Kni^ht^  from  Michaelmas  in  the  thirty  fecond,  to 
Michaelmas  in  the  thirty-third  year  of  Henry  the  Eighth  ;  alfo 
from  the  faid  office  a  furvey  and  valuation  of  the  poileffions  of 
Fountain^ s  Abbey  m<<dc  {>y  Leonard  Beck  with  and  H,  Fuller  y  by 
virtue  of  letters  miffive  from  the  right  honourable  Sir  Thomas 
CrcmwcIJt  knight,  Lord  Cromweil  and  lord  privy  feal,  dated 
the  nin^  ofSepicmher  (without  any  year);  fcveral  dcpofitions 
in  the  caufe  ;  fevcral  entries  from  an  ancient  book  belong- 
ing to  the  former  vicars  of  the  i'aid  parifli  of  Kirby  MaJzard ; 
and  on  full  debate ; 

The  Court  ordered  the  deputy  remembrancer  to  take  an  ac- 
count of  what  was  due  to  the  plaintiffs  from  the  defendant  for  the 
tithes  of  wool  and  lambs  which  had  arifen  on  Sig/worth  Grange^ 
for  the  years  1765  and  1766,  with  cofts;  and  alfo  of  what  wks  * 
djue  for  the  faid  tithes  of  wool  and  lambs  for  the  leveral  years 
fubfequent  to  1 766  ^  and  the  defeiidant  to  pay  what  (liould  be 
reported  due. 

Paf  k  e  r  ,  Chief  Bar^n* 

Adams,  Baron. 

PeiLROTT,  Barm. 
T  3  lB8£TS0Ny 
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HfLA«YTiiiii  Ibbetson,  D.  D.  azainfl  Burt. 

10.  Cto.  3.  *      ^ 

Hertfrrd/bire^  26tb  February  ij'jo. 

The  Tcaor    of  ^HE  rcftor  of  Bu/beji  in  the  county  of  Hiriford^  claimeci 

^1^rrrl\llm%  '^^  *^^^^*  ^^  ^^^  P^'"^^  ^"  ^*"^  »  ^"^  ftatcd,  that  the  dc- 

nic'tj'thc/ori'hc  ^^"^3^t   l^ad,  for  fcvcral  years,  occupied  a  farm,  an  orchard, 
parUli  in  kind,    ^^d  a  garden,  in  the  faidparifli;  that  in  the  year    1766,  be^ 

ginning  at  Michaelmas^  he  had  apples  and  other  fruit  in  his  or- 
chard, which  he  had  gathered  and  carried  away  without  fetting 
out  the  tithes  thereof,  or  making  any  fatisfafiion  for  the  fame  \ 
that  he  had  on  his  farm  in  the  faid  years  clover  and  meadow 
grafs;  that  he  had  tithed  fome  part  thereof  in   fwarths,  and 
had  made  the  other  part  into  hay  ;  that  he  negleAed  to  fct  out 
the  tithe  of  the  hay  made,   when  the  weather  was  fine,  and 
only  fet  it  out  in  grafs  cocks,  when .  the  weather  was  rainy) 
that  he  refufed  to  permit  the  plaintiff's  fervants  to  make  the 
faid  tithe  grafs  into  hay  ;  that  he  often  turned  the  faid  tithe 
grafs  cocks,  and  threw  them  together   with  the  other   nine 
parts ;  and  that  by  fo  doing,  when  he  raked  together  the  faid 
nine  parts,  when  made  into  hay,  the  plaintiff's  tithe  grafs  was 
very  much  damaged,  it  not  being  covered  with  the  defendant's 
hay,  but  lying  fevcral  days  together  in  grafs  cocks,  for  want  of 
his  allowing  the  plaintiff's  fervant  fufficient  room   to  fprcad 
and  turn  them  ;  that,  on  the  fervants  applying  to  him  for 
more  room,  he  refufed   to  grant  it,  unlefs  the   faid  plaintilT 
would  carry  thefaid  cocks  to  a  further  part  of  the  field ;  and  that 
thereby  great  part  of  the  faid  tithe   grafs  was  loft.     The  bill 
alfo  charged,  that  the  defendant  often  Icflened  the  number  of 
the  grafs  cocks  ;  that  his,  the  plaintiff's,  agents  had  frequently 
counted  the  fame  in  feveral  fields,   as  they  were  tithed,  and 
made  a  return  of  the  deficiency ;  and  that  it  appeared,  that 
the  plaintiff"  had  fuftaincd  a  great  lofs,  befidcs  the  damage  re- 
ceived by  him  in  the  quality  of  the  tithe  grafs,  by  having  been 
deprived    of    the  opportunity    of    making  it  into  hay   while 
the  weather  was  favourable.    The  bill  aHo  charged   the  de- 
fendant with  having  praftifed  the  fame  kind  of  fraud  and  injury 
in  refpeft  of  his  lattcrmath.     The  .bill  further  charged,  that 
he  had  in  the  faid  year  a  number  of  lambs  and  pigs  ;  a  quantity 
of  beans  which  he  had  mowed   and  fcattered  on  the    lands ; 
barren   and    unprofitable   cattle  which    he  had    depaftured; 
borfes  which  he  had  agifted  for  hire  ;  divers  roots,  herbs,  and 
fruit  \  trees  under  twenty  years  growth,  which  he  bad  lopped 
and  topped ;  underwood   which  he  had  cut ;  a  large  flock  of 
flieep,  which  had  lambs ;  of  all  which  he  had  refufed  to  fet  out 
the  tithes  in  kind,  or  lo  make  any  fati&faftion  for  \  except  to 
the   amount  of  four  pounds,   fcven   (hillings,  and  twopence, 
which  the  defendant  had  tendered,   but    which  was  greatly 
under  the  value  of  the  faid  tithes.     The  bill  therefore  prayed, 
that  the  defendant  might  be  decreed  to  pay  the  value  thereof. 

The 
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The  defendant  admitted,  that  the  plaintiff  was  rcftor  of  the     iBBiTfow, 
parifh,  and,  as  fuch,  was  entitled  to  tithes  in  kind ;  and  faid,         "g^'^'^fl 
that  he  occupied  a  large  farna  in  the  pariflb;  that  in  the  year        ^''■^' 
1765^  he  had  paid  the  plaintiflF  thirty-eight  pounds  for  acorn-  J^^.j^f'^'^'^JJ* 
pofition  for  all  his  tithes  for  that  year ;  but  that  in  the  year  manner!nwhlch 
1766,  he  had  refufed  to  pay  him  the  fame;,  as  it  much  exceeded  he  fet  out  his 
the  yearly  value  of  all  his  tithes ;  and  infifted,  that  he  fhould  tiihcsjandiaid, 
take  his  tithes  in  kind.     And  he  fet  forth  the  feveral  fpecies,  ^^  l^t"^"^ 
quantities,"  and  values  of  the  grain,  &c.  fo  fown  on  his  farm,  ^^^  '*,^"  ^^^^ 
and  further  faid,  that  after  he  had  mowed  the  clover  and  mea-  away ;  and  ten- 
dow  grafs  upon  the  lands,  he  gave  the  plaintiff*  due  notice  to  ders  bim  5I.  5s* 
come  and  tithe  the  fame;  that  the  plaintiff  then  propofed  to 
have  the  clover  and  meadow  grafs  tithed  in  fwarths,  which   he 
the  defendant  agreed  to,  although  it  was  inconvenient  to  him 
to  make  them  into  hay  ;  but  that  he  fevered  the  nine  parts 
from  the  faid  tithe ;  and  he  denied,  that  he  had  ever  refufed  the 
plaintiff  room  fufficient  to  make  his  tithe  hay,  as  alledged  in 
the  bill ;  and  averred  that  the  whole  tithe  was  carried   away 
by  him.     He    further    faidj  that   afterwards,    when  he  had 
mowed  the  remainder  of  his  lands,  the  plaintiff  declared  that  he 
would  not  take  his  tithes  in  the  fwarth,  unlefs  the  defendant 
fu^ered  him  to  take  a  number  of  fwarths  altogether  in  fome 
part  of  the  dofes  ;  that  he  refufed  to  permit  him  fo  to  do  j  that 
thereupon  the  plaintiff  then  infifted  upon  the  faid  hay  being  made 
into  cocks,  and  the  tenth  to  be  marked  and  fet  out  as  his  tithe) 
which  the  defendant  then  complied  with,  and  told  him,  that 
his  tithing  man  had  tithed  them  unequally,  but  that  to  preferve 
peace  he  would  fubmit  to  fuch  injuftice.     He  admitted,  that  the 
tithe  grafs  had  been  injured  by  the  rain,  but  faid,  that  it  was 
occafioned  by  the  mifcondu£l  of  the  plaintiff's  own  fervants  ; 
and  that  high  winds  had  blended  the  heaps  together,  fo  that  it 
became  necefTary  to  have  the  fame  re -tithed,  which  the  plaintiff 
refufed  to  permh ;  that  as  he  might  have  fuftained  fome  lofs 
and  deficiency,  he  tendered  him  one  pound,  four  fhillings,  in 
fatisfadtion  for  the  fame,  which  he  had  refufed  to  accept.  He  fur- 
ther faid,  that  in  1766,  he  cut  feven  acres  of  lattermath,  which 
rotted  and  fpoiled  on  the  ground,  and  that  he  made  dung  thereof. 
He  fet  forth  his  titheable  matters,  and  enumerated  the  tithes 
vhich  the  plaintiff  had  taken  away;  and  ftated  the  feveral 
tenders  he  had  made  for  the  reft,  to  the  amount  of  about  four 
pounds,  feven  fhillings,  and  twopence,  for  the  tithe  of  the  faid 
grafs  cocks,  and  of  lambs,  pigs,  eggs,  £^^r  offerings,  and  tithe 
agifbnent,  and  which  he  offered  to  pay.     He  alfo  faid,  that  on 
the  twenty- firft  day  of  January  laft,  before  the  plaintiff  had  filed* 
his  bill,  he  tendered  the  fum  of  five  guineas  to  him,  in  full  fatif^ 
faAion  of  all  his  titheable  matters,  which  he  had  refufed  to  accept  i 
and  that  he  was  then  and  always  had  been  ready  to  pay  the 
fame  ;  and  he  infifted  on  the  advantage  of  fuch  tender,  as  if  he 
had  pleaded  the  fame.    He  denied,  t£ac  he  iiad  fubftra^ed  any 

T  4  other 
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Jbbzticn      orherofhis  tithes^  except  as  aforcfaid,  or  that  he  had  refufbd 
^awfi        ^^  account  or  give  rcafonable  fatiifadlio.i  to   the  pkintiff  for  tl&c 
lame. 

The  plaintiffs  replied  ;  the  defendant  rejoined;  and  witneflcs 
"were  examined  on  both  fides  j  and  upon  hearing  counfcl,  and 
reading  feveral  depoiltions  taken  in  the  caufc  \  and  on  full  de- 
bate of  the  matter ; 

Iht  depirty  or.  Thb  Court  ordered  the  deputy  cemexnbrancerto  take  anac-> 
dtrcd  to  lake  the  count  of  what  was  due  from  the  defendant  to  the  plaintiff  for  all 
account.  ^j^^  titheable  matters  and  things  demanded  by  the  bill;  and  to  en- 

quire into  and  (late  in  his  report,  whether  thefum  of  five  guineas, 
which  the  defendant  had  tendered  to  the  plaintiff  by  his  anfwer, 
was  the  full  amount  of  the  value  of  the  faid  tithes,  at  that  time, 
due  from  him  to  the  plaintiff,  &c. 

The  deputy  re-  The  deputy  made  his  report,  dated  the  twenty  third  of  ^/r*/ 
ports  that  only  jgfj^  jq  which  the  plaintiff  took  exceptions  ;  and  on  the  twen- 
Lt^^L  ty-cighth  of  June  1771,  upon  opening  the  faid  decree,  report, 
4jg;  and  exceptions,  by    the  plaintifr 's  couniel  ;  and   reading  the. 

fame,  and  reading  the  dcpofition  of  H.  Claxton  to  the  third 
inftant,  and  hearing  counfel  for  the  defendant  ;  and  reading 
the  bill  and  the  depofition  of  J,  Rolf  to  the  third,  fixth,  and 
feventh  interrogatories,  and  Af.  Fowler  to  the  third,  and 
H.  George  to  the  third  and  fifth  interrogatories  ;  and  the  faid 
Claxton^ s  depofition  taken  on  behalf  of  plaintiff,  and  upon  full 
debate  of  the  matter  ; 

TheplaintifFde.  The  Court  ordered  the  exceptions  to  be  OTer-ruled,  the  rc« 
creed  to  pay  the  pQ^j  ^q  \^  ratified  and  confirmed,  the  defendant  to'pSiy  thc-fivc 
defendant  his  pounds,  and  five  fliiUinss  fo  tendered,  the  full -value  of  the  fiid 
*^^Sl-s».  tithes  bemg  only  five  pounds,  one  Ihillmg,  and .  twopence,  atid 

the  plaintiff  to  pay  the  defeiwiant  Ms  cofts  of  this  fuit. 


lASTKtTiKM  Jenkins  apanift  Pvme. 

20.  Geo.  3.  •      '      •   ,^  n.  ,  ,^ 

Devon/hire^  22a  Alay  1770. 

The  vicar  of  'TpKE  hill  fiated,  that  the  plaintiff  was  collated  and  indu<f\cd 
Vpfotterjiy  inZ>*-  f  jp  the  yicaragc  of  Uppcttery^  in  the  county  of  Drun^  in 
trd'*''h'^T'  J^^^^^f  '762,  and  entitled  by  endowment,  prefcripiion,  or 
of  hay,  and  to  "I'^gc  to  the  tithe  of  hay  ;  to  all  manner  of  tithes  arifing 
bU  other  tithes,  therein,  except  the  tithes  of  corn  ;  to  all  offerings,  obiations, 
except  of  corn  obvcntions,  and  dues  belonging  to  the  faid  vicarage  V  and  to 
f"**  ^^i-^i^^  ^^^  other  duties  and  profits  as  had  been  ufually  taken  and  enjoy- 
^^m^hUrhlyJi  ^^  ^7  ^"7  fomicr  vicar  thereof;  ihat  during  three  years  laft  pafr, 
Ftfrw,  and  on  the  defendants  had  been  ovi^ncrs  and  occupiers  of  feveral  farois 
the  other  ancient  and  lands,  as  mentioned  in  the  bill,  and  had  yearly  mowed  grafs 
^rnwintheCiid  therefrom,  and  made  the  fame  into  hay  ;  that  they  Ixad  alfo 
^.  *   *  fed  and  dcpafiured  thereon  divers  oxen,  bullocks,  hcrfes,   cows, 

heifers,  runts,  and  other  dry  and  unprofitable  cattle  j  that  they 
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hzd  2i(6  kept  feveral  iheep  and  cows  which  had  calves^  lambsj      JtMKiNt 
millct  and  wool  i  that  they  had  alfo  apples,  pears,  plumbs,  goofe-         «r<»«9^ 
berries, currants,  and  other  fruits;  herbs,  roots,  and  garden^        !*»••«• 
ftuff*;  that  they  Ixad  kept  frveral  fows,  geefe,  turkeys,  ducks,and 
}iens  I  that   they  had  feveral  hives  and  fwarms  of  bees  ;  tha^ 
they  had  alfo  feveral  pieces  of  ground  fown  with  flax  feed  •,  and 
that  they  had  divers  other  titheable  matters,  the  tiihes  of  which 
amounted  to  feveral  condderable  fums  of  money,  and  of  right 
belonged  to  the  plaintiff;  that  foon  after  his  collation  to  the 
faid  vicarage,  he  accepted  from  the  defendants  certain  payments 
by  composition,  in    fiitisfa£tion  of  their  tithes  ;  that  the   faid 
compofitions  had  been  agreed  to  and  accepted  by  his  predecef- 
for  ;     that   he  continued  to  receive  the  fame    to  the  twen^* 
ty-tifth   day   of    December   1762  ;     that   he    had,  before  that 
wme,   difcovercd    that   fuch  compofitions  were  far  Ihort    of 
the  true   yearly  value  of    the  tithes    fo  belonging    to    him  ; 
that  he  gave  to   each  of  them  J!x  months  notice  for  deter -> 
mining    fuct\    compofitions ;   that    the    faid    notice    expired 
on  the  twenty-fixth  day  of   December    1762;    that    the  faid 
defendants  were   by  fuch  notice   required  to  fet  out   and  pay 
jhofe  tithes  in  kind,  which   had  become  due  from  them  re- 
fpeftively  frotp   jhe  faid  twenty-fifth  day  oE  December  ij62% 
but  th^t  jhey  had  not,  fince  their  feveral  compofitions  had  been 
fo  determined,  ever  f«?j  put  any  tithes  of  their  hay,  or  of  any 
other  of  the  titheable  matters  aforefaid,  or  come  to  any  account 
with  or  made  hin>  any  fatisfaclion  for  the  fame,  or  for  any  of 
xhe  dues,  profits,  and  duties  belonging  to  him  as  vicar.     The 
iill  then  further  charged,  that  the  faid  vicarage  was  originally 
ieado wed  many  years  ago,  beypnd  time  of  memory,  with  the 
tithes  of  hay  and  the  fmall  tithes  arifing  within  the  faid  parifh; 
ihat  the  tiches  oJF  hay^  and   all   fmall   tithes,    or  fotne  pay- 
pients  or  compofitions  in  lieu  thereof,  had  immemorially  been 
paid   to  the  vicar  of  the  parifli  for  the  time  being,  and  had 
never  bjcen,  within  the  time  pf  memory,  rendered  or  paid  to  the 
dean  and  chapter  of  Exeter ^  to  whom  the  impropriate  reftory 
of  the  faid  parifh   belonged  ;  that   the  dean    and  chapter  of 
Exeter  had   never  fet  up  any*  claim  againft  the  vicars  thereof 
ioT  the  tithe  of  hay  ;  that  they  had  never  demanded  of  rhc 
occupiers   to  fet  OQt  the  fame  in   kind ;  but  had  for  a  great 
number  of  years  ufually  dcmifed  the  tithes  belonging  to  them« 
^s  rcfVi^,   by  the   defcription   of  their    tithes  of    corn   and 
grain  ;  that  notwithftanding  the   faid  payments,  made  at  the 
time  the  plaintiff  became  vicar  of  the  parifii,  were  in  fatisfa£lion 
for  the  laid  vicarial  tithes,  yet  that  fuch  payments  had    not 
been    for  time    immemorial,  and  did  not    derive  their  com- 
mencement from  compofitions  real,  but  from  temporary  agree- 
ments; that  in  the  year    1320,  a  partial  endowment  of  the 
vicarage  was  made;  and  that  it  thereby  appeared,  that  the  vicar 
of  the   parilh  was  endowed,  amongfl  other  things,  with  the 
fmall  tithes,    1  he  bill  further  ftatcd,  that  by  the  return  of 
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jiNxiMs  thcrvalue  of  the  vicarage  m  the  reign  of  H^ttry  th  Eighth^  it 
^^***^^  appeared  that  the  tithe  of  wool,  lambs,  and  calves,  i»erc  due  $ 
andthat  no  tnemion  was  therein  made  of  any  modus  whatibever* 
1  he  bill  alfo  ftated,  the  feveral  agreements  made  in  the  year 
J721  ;  that  the  feveral  compoHtions  mentioned  in  them 
had  from  that  time  been  paid  agreeable  thereto  ;  and  that  the 
receipts  given  for  the  fame  were  given  as  for  compodtions  and 
not  as  for  mcdufes.  The  bill  therefore  pr»yed,  that  the  de- 
fendants might  be  feverally  compelled  to  account  for  all  fuch 
tithes  of  hay,  fmall  tithes  in  kind,  and  other  duesj  duties,  and 
profits,  and  pay  the  plaintiff  fcMr  the  fame. 

The  defendant  PyttUy  and  others,  by  their  joint  anfver  ad* 
xnitted,  that  the  plaintiff*  was  vicar  of  the  pariih,  and  entitled  to 
fuch  modufesy  ancient  comppfitions,  cuftomary  rates,  yearly  pay* 
ments,  ^nd  fums  of  money  as  had  b^en  ufually  paid  br^  the 
feveral  occupiers  of  edates  therein,  in  lieu  of  the  tithes  of  ha/, 
and  all  other  vicarial  tithes,  offerings,  and  eccleiiadical  does 
yearly  ariiing  therein ;  but  they  denied,  that,  to  their  know- 
ledge or  belief,  the  plaintiff'  was  entitled  to  any  tithes  in  kind, 
or  to  Eajier  off*erings. 

The  defendant  Pyme  admitted,  that  fhe  then  was,  and  ever 
fince  the  plaintiff''s  collation,  ha[d  been  owner  and  occupier  of 
Toller^ i  Farm  or  Cook*s  Farm  ;  that  the  faid  ancient  farm  had, 
for  time  immemorial,  confifted  of  feveral  acres  of  land ;  that  in 
the  laid  years  (he  had  mowed  feveral  acres  of  grafs,  and  made 
the  fame  into  hay ;  and  ihe  fet  forth  the  quantities  and  values  ; 
and  faid,  that,  for  time  immemorial,  there  had  been  paid  yearly 
for  the  faid  farm  the  fum  of  one  pound,  ten  ihiltings,  and  no 
more,  to  the  vicar,  by  quarterly  or  half  yearly  payments,  or  as 
foon  after  as  demanded,  as  a  modus  or  a  compofition  in  liea 
of  tithe  hay,  and  all  other  titheable  matters  and  things,,  of 
what  nature  or  kind  foever  (the  tithes  of  corn  and  grain  only 
excepted),  and  Ea/fcr  offerings  yearly  ariffng  on  the  faid 
farm. 

The  defendant  S*  C&^Z^  admitted,  that  he  occupied  Moorhajis^ 
otherwife  Bennds  Hayeks  Farm^  and  fet  up  a  modus  of  one 
pound,  two  Ihillings,  payable  for  the  fame  as  aforeiaid. 

The  other  defendants  fet  forth  the  farms,  lands,  and  tene- 
ments they  feverally  occupied,  and  the  quantities  and  values  of 
their  titheable  matters  and  things,  particularly  of  hay,  and  the 
feveral  modufes  that  had  been  for  time  immemorial  paid  fdr  the 
fame. 

All  the  defendants  denied,  that  any  variation  had,  to  thnr 
knowledge,  ever  been  made  in  the  refpeAive  modufes  mentipned 
in  their  anfwcrs  ;  or  that  any  other  fum  had  been  paid-  by  any 
former  or  fubfequcnt  occupier  of  the  faid  mefluages  or  tene-. 
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stients  and  lands  to  any  former  vicar,  in  Iku  of  the  faid  J***f* 
tithes  J  or  that  any  tithe  in  kind  of  hay,  or  other  titheable  "  ^*^ 
matter,  except  of  corn  and  grain,  had  ever,  within  the  me- 
mory of  man,  been  fet  forth  in  kind  <on  any  of  the  lands  be- 
longing to  any  of  the  meifuages  or  tenements  ;  or  that  any  fum 
of  money  had  ever  been  paid  to  the  vicar  of  the  faid  parifh 
for  Eaft^  offerings  due  from  pcrfons  inhabiting  the  fame. 
7hey  alfo  denied,  that  the  feveral  modufes  had  their  commence- 
ments,  or  became  due  from  particular  agreements  only  with 
them  ;  or  that  the  quantum  of  them  was  fettled  by  the  aflefl^ 
snents  for  the  relief  of  the  poor  or  poor's  rate,  at  fixpence  in 
the  pound,  or  any  other  fum,  of  the  yearly  value  at  which 
their  farms  were  refpefUvely  charged  in  fuch  rate  or  afTeflment; 
or  that  fuch  modufes  were  determinable  at  the  option  of  the 
plaintiff* or  defendants;  or  that  they  had  been  paid  by  them, 
or  the  former  occupiers  of  the  faid  farms,  or  received  by  the 
plaintiiF,  or  his  predeceflbrs,  as  compofitions  due  by  particular 
agreement  only  ;  or  that  they  were  exprefled  as  fuch  in  the 
receipts,  given  them  refpeftively  by  the  plaintiflf  or  his  prede- 
ceflbrs. They  admitted,  that  they  had  always  refufed  to  fet 
out  any  fort  of  tithes  in  kind,  or  to  increafe  their  cuilomary 
tnodufes.  They  denied,  that  they  had  received  any  notice  in 
writing  from  the  plaintiff*  to  determine  their  faid  compoiitionsv 
or  to  render  tithes  in  kind  ;  and  faid,  that  he  had  received  the 
f^me  down  to  1 762  ;  and  that  they  were  ready  to  pay  the  fame. 
They  alfo  faid,  that  all  the  lands  within  the  parilh  belonged  to, 
dnd  were  part  of  the  ancient  mefluages  and  farms  therein ; 
that  all  the  commons  and  wafte  grounds  within  the  pariAi, 
with  the  cottages  thereon,  belonged  to  and  were  appurtenant 
to  the  faid  ancient  meiTuages  or  tenements,  farms,  and  lands  ; 
and  that  the  herbage  and  the  right  of  depailuring  cattle  and 
iheep  thereon  folely  belonged  to  the  faid  ancient  meffuagcs  and 
farms.  They  alfo  faid)  that  they  believed  that  the  feveral  mo^ 
dufes  were  due  and  payable  to  the  vicar  from  the  occupiers  of 
the  feveral  ancient  meffuages  and  lands  therein,  and  amounted, 
together,  with  the  church  yard  and  glebe  belonging  thereto,  to 
the  vearly  value  of  fixty  pounds.  They  further  dated,  that 
the  dean  and  chapter  of  Exeter  were  the  impropriate  reftors 
of  the  reftory  or  impropriate  parfonage  of  Uppittery ;  and  as 
fuch  were  entitled  to  the  tithes  of  all  corn  and  grain  yearly 
arifing  therein  \  that  the  faid  dean  and  chapter,  in  obedience  to 
certain  letters  of  Charles  the  Second  dated  the  firft  of  June^ 
in  the  twelfth  year  of  his  reign,  augmented  the  faid  vicarage 
with  the  yearly  fum  of  twenty  pounds,  payable  out  of  the  rents 
of  the  reAory  ;  and  that  by  aft  of  parliament  paffed  in  the 
twenty-ninth  year  of  his  reign,  every  augmentation,  of  what 
nature  foever  agreed  to  be  made  payable  lince  the  faid  firft  of 
yufiey  fhould  thereafter  be  granted  or  made  payable  to  any- 
vicaf  or  curate^  by  any  archbiihop,  &c.  &c.  out  of  any  r^ftory   • 
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jiNKiNt  impropriate  of  tithes  to  them  belonging,{hould  for  ever  thereafter 
sgaitijt  continue,  and  the  faid  vicars  and  curates  be  thereby  adju  Jged  to 
be  in  aftual  pofleffion  thereof  j  and  iliey  infiftcd,  that  the  faid 
annual  ftipend  had  been  and  then  was  paid  by  the  faid  impro* 
priators,  or  their  tenants  to  the  vicars  of  the- faid  parifh,  out 
of  the  rents  and  profits  of  the  faid  re£tory ;  and  that  in  cafe, 
at  the  time  of  the  faid  augmentation,  tithes  of  hay  and  all 
fmall  tithes  had  been  payable  in  kind  to  the  vicar  of  the  parifli, 
that  the  fame,  together  with  the  Eajler  oiFerings,  would  have 
amouilted  yearly  to  the  fum  of  two  hundred  pounds.  They 
therefore  fubmitied  that  the  granting  fuch  augmentation  by  the 
faid  dean  and  chapter,  &c.  and  the  acceptance  thereof  by  the 
then  and  future  vicars  of  tlie  pari(h,  was  a  virtual  acknowledge 
ment  that  the  faid  modufes  had  exlded  from  time  beyond  me- 
mory, and  confequently  that  fuch  augmentation  would  not 
have  been  made  ]f\  it  had  been  in  the  power  of  the  vicars  to 
have  evacuated  or  altered  the  fame  modufes^  or  to  demand  Eafier 
ofierings,  and  tithes  in  kind  of  liay  apd  all  fmall  tithes. 

The  dean  and  chapter  of  Exeter  iafifled,  that  they  had  for 
many  years  been  owners  of  the  impropriate  reftory  of  the 
parifh  of  Uppotteryi  ^nd  had  always  enjoyed  the  benefit  of  the 
tithes  of  corn  and  grain  within  the  faid  parifh,  and  had  de- 
mifed  to  their  tenants  fuch  tithes  by  the  dcfcription  «•  of  all 
«<  that  their  tithing  garb  and  fanftuary  ground  of  the  faid 
<*  parish,  wi^h  the  appurtenances,  to  the  fatd  dean  and  chapter 
•*  appertaining,'^  but  no  other  kind  of  tithes;  and  that  they 
had  not  rcfcrved  upon  fuch  demifes  any  fpecics  of  tithes  to  ' 
themfelves.  They  admitted,  that  the  plaintiff  was  vicar  of  the 
parifh  ;  and  dcriied  that  they  claimed  the  tithes  of  hay  or  fmall 
tithes  arifing  therein,  or  any  part  thereof;  but  that  whether 
the  defendants,  the  parjfhioners,  ought  to  account  with  the 
plaintiff  for  the  faid  tithes  in  kind,  or  other  wife,  they  did  not 
know  ;  and  they  denied  combii^ation,  dec, 

The  plaiptifFreplied ;  the  defendants  rejoined ;  and  witncfles 
were  examined  on  both  fides  (except  for  the  dean  and  chapter) ; 
and  on  hearing  of  counfel  for  feyeral  days,  and  reading  an  en* 
dowment  of  the  vicarage  of  Uppottery^  dated  on  the  Thurfday.  • 
next  before  the  fcaft  of  &aint  MattUia  1320;  an  order  to 
prove  exhibit^ ;  ^  record  from  the  firft  fruits  office  of  the  va- 
hiation  of  the  ecclefi^flical  livings,  taken  by  fpecial  commiflion 
ifliied  for  that  purpofe,  in  the  twenty-fi^th  year  of  Henry  the 
Eighth,  fo  far  as  the  fame  wa^  relative  to  the  faid  vicarage ;  the 
inftitution  of  Robert  Slowman,  clerk,  to  the  faid  vicarage,  dated 
the  nineteenth  of  May  1621  \  the  ipftitution  alfo  oi  James  Bof^ 
Jington^  clerk,  to  the  faid  vicarage,  dated  the  feventli  of  June 
1667  ;  and  the  counfel  for  the  plaintiff  oETering  to  read  a  libel 
inflituted  by  the  faid  R.  Sto^man,  in  the  fpiritual  court  of  the 
diocefe  of  Exeter^  on  the  fifteenth  of  November  1622,  againfl. 
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y^hn  'Browftf  an  occupier  of  lands  Within  the  faicl  'parifh,  J*i«Kf*fi 
for  fubtradtion  of  tithes,  and  the  fentcnce  pronounced  on  the  faid  pj^l^ 
libel }  and  the  counfcl  for  the  defendants  objefting  thereto, 
the  anfwer  to  the  faid  libel  not  being  produced  ;  and  the  Court 
siUowing  the  faid  obje£lion  ;  and  on  reading  a  libel  inftituted 
by  the  faid  R,  SUwnian  againd  Frowde  for  fubtraAion  of  tithes  ; , 
the  anfwer  to  the  faid  libel  \  and  the  fentence  thereon,  dated  the 
fevcnth  of  March  1622  \  another  libel  inflituted  by  him  on  th« 
twenty-ninth  of  jfu/y  1627  againd  the  faid  Frowde  for  fubtra^ion 
of  tithes  }  the  anfwer  to  the  faid  libel ;  the  fentence 
ther*^on  ;  feveral entries  in  172 1,  figned  by  fcveral  people  in  a 
book  marked  letter  C,  belonging  to  Jofepb  Chilcott  formerly 
vicar  of  UppotUry  ;  feveral  proofs  taken  in  the  caufe  ; 
feveral  receipts  referred  to  by  the  anfwers  \  other  proofs  in  th« 
caufe  \  a  leafe  from  the  dean  and  chapter  of  the  cathedral 
church  of  Saint  Peter ^  in  Exeter^  dated  the  twenty  feventh  of 
OHober^  in  the  twelfth  year  of  Charles  the  Second^  to  Euflace 
Budgell^  of  the  tithing  garb  and  fandtuary  ground  of  Uppottery  ; 
two  other  leafes,  dated  the  twenty-fixth  of  June^  is'c.  in  th-j 
thirty- third  year  of  the  faid  king  to  the  faid  Budgell's  widow 
of  the  faid  tithe  garb,  &c, ;  and  on  full  debate  of  the  matter  ; 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  to  the  plaintiff  from  the  defendant 
Pyme2XiA  others  refpeftively  for  the  value  of  thetitheofhny,and 
the  feveral  other  tidieable  matters  and  things  demanded  by  the 
bill  which  had  yearly  arifen,  renewed,  and  increafed  fince  the 
twenty-fifch  of  December  1762  on  the  firms  and  lands  in  their- 
refpeftivc  occupations  in  the  faid  parifli  of  Uppottery  ;  and 
aifo  for  Eafter  offerings  for  themfelvcs  and  families  during  the 
time  afortlaid  ,  that  the  defendants  do  pay  to  the  plaintiff  hi? 
cofts  of  this  fuit  to  be  taxed  j  that  the  bill  be  difmiffed  a^ 
againft  the  dean  and  chapter,  &c.  with  cofts  to  be  taxed  j 
and  that  further  dircdkicns  be  refcrved  till  afrer  the  rcpcrr. 

Parker,  Chief  Baron. 

Adams,  Baron. 

Tekrotij  Ear  on. 


Wilson,  D.  D.  agahjl  Mason.  eastirThm, 

Kenty  o.Zth  May  1 770. 

^T^HE  bill  ftated,  that  the  plaintiff,  about  the  thirtieth  of  Augtdjl  xhe  '  vicar    of 

1 763f»was.inft;tuted  and  indu(^tcd  vicar  of  i^<j!)//irrf,  other-  Deptford^       in 

wife  Saint  Nicholas  Deptford^  in  the  county  of  Kent^  and  had  f^h    demand* 

thereby  become  entitled  10  all  vicarial  tithes  ariling  therein,  par-  '^*  '"**"  ^'  Jf 

ticularly  to  the  tithe  of  "the  clear  profits  arifing  from  any  mills;  ^  Z\>!dnM^  91 

which  the  de« 
lendantf,  who  were  diflillers,  ground  ooalt  £or  the  purpofe  cf  diAillationi  and  bar}cy,  r^e,  pcafc,  and 
•Cher  j/taiO  to  £e*.d  bo^t  wriUi  | 

that 
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Wii/^  that  the  defendants  being  dtjitllers  had,  durmg  the  time  the 
j2^^  plalntifFhad  been  vicar  of  the  pariOi,  occupied  two  mills,  one  of 
which  was  a  water  milly  and  the  other  a  windmill ;  that  the 
water  mill  was  a  very  ancient  one,  and  had  been  formerly  ufed 
as  a  lead  mill,  but  had  fince  been  converted  into  a  corn  mill 
to  grind  com  ;  that  the  windmill  had  been  erected  about  thirty- 
two  years-;  that  at  both  the  faid  mills  the  defendants  ground 
corn  into  meal  for  the  purpofe  ef  didUlation  ;  that  they  alfo 
ground  therein  barley,  rye,  peafe,  and  other  grain  to  feed  hogs 
for  fale  ;  that  the  faid  hogs  were  fed  out  of  the  (aid  parifh  ;  and 
k  that  the  plaintiff  had  no  profit  therefrom,but  of  which  the  defend- 

ants made  confiderable  profit ;  that  he  had  frequently  applied  to 
them  for  payment  of  the  tithes  of  the  faid  mills,  or  fome 
reafonable  fatisfa£tion  for  the  fame  ;  but  that  they  had  refbfed 
^1  ^^  ^  A^I  '^  ^^  ^°»  under  pretention  that  the  water  mill  was  an  ancient 
cient  mill  but  ™^^^>  ^"^  therefore  exempt  from  the  payment  of  tithes  ;  and 
had  paid  tlthei  that  no  tithe  had  ever  been  paid  for  the  fame,  except  from  th& 
far  thirteen  year  1704  to  17^7  ;  that  the  vicar  for  the  time  being  Bad, 
yf*»  >  during  the  faid  interval,  made  an  entry  in  his  book  of  one  pound, 

ten  {hillings,^  annum,  for  the  tiche  of  the  faid  mill  ;  and  that, 
that  It  ought  to  during  that  period,  it  had  been  worked  as  a  lead  mill :  but  the 
that  k^M^'  plaintiff  contended,  that  as  the  account  of  the  payment  of  tithe 
ways  been  tithe,  for  the  faid  mill  from  1704  to  1727  was,  from  the  very 
able  I  beginning  of  the  book  to  the  day  of  the  then  vicar's  death,  and 

as  the  other  books  prior  to  fuch  book  were  loft,  it  was  no  evi. 
dence  that  no  tithes  for  the  faid  water-mill  had  been  paid  before 
and  that  it  had  tj^g  yggj.  1704.  He  further  faid,  that  the  conftruAion  of  the  faid 
been  fo  *|^r^<*  water  mill  had  been  greatly  altered  within  twenty  years  then  laft 
any  privilege  a-  P^ft  »  and  that  notwithftanding  the  faid  water  mill  might  have 
riiing  from  iu  been  formerly  an  ancient  corn  mill,  yet  as  the  fame  was  after- 
antiquity,  wards  converted  into  a  lead  mill,  fuch  converfion  abfolntely  de- 

ftroyed  any  prefcriptive  right  the  defendants  might  pretend  to 
claim  of  the  faid  mill  being  difcharged  from  the  payment  of 
tithes  :  and  he  exprefsly  charged,  that  as  the  defendants  had 
made  great  profits  of  the  faid  mills  in  their  way  of  trade,  he  was 
juftly  entitled  to  a  tenth  of  the  clear  profits  arifing  therefirom. 
The  bill  therefore  prayed,  that  the  defendants  might  come  to  a 
fair  account  with  him  for  the  arrears  of  tithes  then  due  and 
owing  for  the  faid  mills  ;  s(nd  that  they  might  pay  fuch  arrears, 
or  fome  reafonable  compofition  or  fatisfa^lion  for  the  fame,  and 
pay  the  faid  tithes  for  the  future  as  the  fame  fhould  become  due, 
fo  long  as  he  ihould  continue  vicar  of  the  parifh. 

The  defendantf       Xhc  defendant  A  fa/on  admitted,  that  the  plaintiff  was  vicar» 

ftyi  they  are  diT-  g^j^  entitled  to   all  vicarial  tithes  arifing  in  the  parifh  j  but 

^  ^  whether  to  the  tithe  of  the  cle^  profits  arifing  from  any  mills 

therein  he  knew  not ;    but  he   faid,  that  there  were   fome 

mills  in  the  parifh,  to  the  tithes  of  which  he  was  not  entitled* 

4  Ue 
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He  alfo  admitted,  that  the  defesidant  Bryant  was  his  partner,       Wiliom 
and  that  they  had,  daring  the  time  the  plaintiff*  had  been  vicar,       ^^i^Jf 
occupied  two  mills  therein,  one  a  water  mill  and  the  other  a  ^*  "* 

windmill :  and  he  faid,  that  the  water  mill,  was  a  very  ancient  one,  '*!*^  ^''^^  *^"""  ' 
and  had  been  ufed  as  a  corn  mill  from  time  immemorial  before  the  ^^i^  .^  *    ^*** 
fame,  or  any  part  thereof,  was  converted  into  a  lead  mill  in  the    l     V 
year  1690,  at  which  time  o^ly  part  thereof  was  ufed  as  a  lead  min^vM  anan- 
mill,   and  that  the  other   part,  from  thence   down    to   the  cicnt  cum  miiu 
prefcnt  time,  continued  to  be  ufed  as  a  corn  mill  only  ;  and  that  and  about  eighty 
he  had  great  reafon  to  believe,  that  the  part  of  the  water  mill  J"^'  ^^^  ^^.^^ 
which  was  fo  ufed  as  a  lead  mill  was  only  continued  to  be  fo  ^^^^  uad^and 
vfed  down  to  the  year  1735  ;  but  believed,  that  it  did  not  appear  corn  5 
by  the  books  of  account  of  any  of  the  vicars  of  the  parifh,  either 
precedent  to  1704  or  fubfequent  to  17^7,  that  any  tithe  or 
compoiition  for  tithes  had  been  paid  for  the  faid  water  mill  as  a 
lead    mill,    nor    that    any    tithes  or    compoiition   for    tithes 
whatfoever  had  been  at  any  time  paid,  either  for    the  faid 
water  mill  as  a  com  mill  or  the  faid  wind  mill,  or  that  any 
tiling  was  due  to  the  plaintiff  for  tithes  on  account  of  the  faid 
mills.  He  admitted,  that  the  wind  mill  was  ere£Ved  by  his  father,  that  the  wlmf- 
and  that  they  had  ground  com  at  both  the  faid  mills  into  meal  "^^  ^^   ^^^^ 
for  the  purpofc    of  diftillation    from  the    time  the  plaintiff  "^^'XaV^^^'^o 
had  been  vicar;  and  that   they  continued  fo  to  do.     They  grind  meal  for 
denied,  that  they  ground  barley,  rye,  peafe,  and  other  grain  hogs,whichwire 
at    both   the    faid   mills   to   feed    hogs    with  for    fulc  ;   but  ^^"^  *"  ****  P**"'^ 
faid,  that  they  ground  fuch  forts  of  grain  at  the  water  mill  ""^  ^''^'^^ » 
only  ;  that  the  hogs  were  fed  in  the  parifli  of  Greenwich  ; 
that  they  never  ufed  their  mills  thanks  aforefaid  ;  that  they 
made  no  other  profits  or  gains  thereby  ;  and  that  they  believed 
the  plaintiff  was  not   entitled  to  the  tithes  thereof  j  but  they 
fubmitted    to   the  judgment    of  the  court.    They  admitted, 
that  the  plaintiff  had  applied  to  them  for  payment  of  tithes  of 
the  faid    two  mills ;  but  faid,  that  he  did  not  demand  any 
particular  fum  of  money  for  fuch  tithes,  or  fpecify  for  what 
particular  thing  he  made  fuch  demand  \  and  that  they  refufed, 
for  the  reafons  aforefaid,  to  pay  him  any  thing  on  account  of 
fuch  tithes :  and  he  (ubmitted  to  the   court,  that  in  regard, 
by  the  plaintiff*s  own  (hewing,  it  did  not  appear  by  the  books 
of  account  of  the  profits  of  the  vicarage,  then  in  his  cuftody, 
that  any  tithe  had  been  paid  for  the  water  mill  before  the  that  no  titbft 
year  1704,  and  as  he  did  not  produce  the  other  books  prior,  *"!*  ^^  ^^ 
under  a  pretence  that  the  fame  were  loft,  it  was  an  evidence,  J^^^^^beftw 
that  no  tithes  whatfoever  for  the  faid  water  mill  were  paid  be-  1^04 1 
fore   1704,  and  alfo  by  reafon  of  non-payment  of  tithes  of 
the  faid   mill    ever    fince    1727,    that   it  ought    to  be  pfe- 
fumed,  that  the  vicars    of  the  parKh,  ever  fince  1727,  had 
been  fo  fenfible  that  no  tithes  for  the  mill  were  due,  that- 
they  had  forborn  to  demand  the  fame.     Hedenied,  that  the  that  the  con. 
conftrudUon  of  the  water  mill  had  been  at  aU  aUtr ed  within  ^ni^on  of  the 

twenty  ''^'^  """  ^f 

^    not  been  aJurid. 


2««  DECREES  IN  TITHE  CAUSES 

Wjiiosi  twcntf  years  ;  but  admitted^  that  fcvcral  granaries  and  oihcf 
^^''ffi  buildings  had  bcen^  crcftcd  ;  and  fubmitted  to  the  courts 
*  whether  the  mill  ought  to  pay  tithes  to  the  vicar  :  and  he  fct 
forth  the  particular  fpecies  and  quantity  of  grain  which 
had  been  ground  there  ;  and  fubmittedy  whether  they  ought  to 
difcover  the  number  of  hogs  fed,  and  the  profits  which  arole 
therefrom,  or  of  their  di(\ilIation  |  and  therefore  did  demur 
and  obje^  to  fuch  queftions. 

The  defendant  Bryant,  by  his  guardian,  put  in  the  like  an« 
fwer. 

m 

The  evl-'mce  T^hc  plaint  iff  replied ;  the  defendants  rejoined  ;  and  wltn^flcs 
read ;  and  the  ^gj.g  examined  on  both  fides  ;  and  upon  hearing  counfd  on 
Irndlnw  did  noi  ^^^^  ^^^^  »  *"'^  reading  the  proofs  taken  in  the  caufe  ;  and  a 
rtddt  in  Deftfird  book  containing  entries  by  Dean  Stanhopi^  viz.  of  money  received 
aAoicud.  for  Halis  Lead  Mill  \  likewife  of  fVilHam  Fox  for  Gummoffs 

Lead  Mill  \  and  it  being  admitted,  on  the  behalf  of  the  plaintifi^ 
that  at  the  time  for  which  the  claim  of  tithe  was  made^  and 
at  the  filing  of  the  bill,  the  defendant  lived  in  the  parifh  of 
Greenwich^  and  nut  where  the  mills  were  iituate  }  and  reading 
further  proofs  taken  in  the  caufe  \  the  anfwer  }  and  on  debate 
of  the  matter  \ 

The  cittft  The  Coukt  ordered  the  caufe  to  ftand  over  for  the  opi- 

hcard.  nion  of  the  court ;  and  the  caufe  (landing  over  accordingly  until 

this  day  \ 

Tbebiii  difmif-  Thb  Coukt  did  thereupon  deliver  their  opinion,  and  ordered 
kA  without  and  adjudged,  that  the  bill  be  difmiiTed  out  of  this  court,  but 
^^^  without  cofts. 

T.Parker. 

S.  S.  Smtthe* 

Rich.  Adams. 

Geo.  Perrott. 


TnK.  T»tM,  Booth  agahiji  Wright. 

Lancajhire,  loil)  june  I'j'jo* 

TheltndhoMen  'T'HE  rcftor  ol  AJbton  under  Line,  in  the  county  of  Lmt-q/fer^ 
Md  ^litmi  undtr  ^  claimed  the  tithes  of  all  corn,  grain,  hay,  potatoes,  apples, 
£m«p  in  Lmm.  eggs, milk,  and  all  other  titheJible  matters  and  things  which  had 
muXi^v^^^  arifcn  therein,  and  alfo  Eajler  oiFerings  from  Michaelmas  .1758 
ti;lie«.  in  kind  ;  .and  (lating,  that  there  was  no  modus  of  one  penny  yearly 

in  lieu  of  tithe  hay  of  any  farm  atiil  lands  in*  the  faid  parilb^ 
or  any  other  modJ^s  therein,  prayed,  that- the  defendants 
jnight  account  for  tlie  value  of  the  tithe  of  the  hay,  milk, 
]x>tatoe5,  and  apples,  which  they  refpeftively  had  on  their  fevcral 
lands  ;  and  that  the  plaintiS'^s  right  to  fuch  tithes  might  be 
efiabliOied. 

The 
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The  defendants  admitted,  that  the  plaintiff  was  reftor,  and        ^^"J 
entitled  to  the  tithes  of  corn,  grain,  pigs,  gcfefe,  eggs,  potatoes,      ^^^^x, 
apples,  and  Eajiir  offerings,  except  inch  apples  as  grew  in 
ancient  gardens  \  and  except  with  refpef):  to  certain  tenements 
and  lands  for  which  certain  modufcs  \fere  due. 

The  defendant  W'right  faid,  that  he  was  owner  of  an  ancient 
tenement  called  JFood  Park  j  that  about  one  third  thereof  had 
been  in  his  occupation  ever  fincc  Mickaelmas  Day  1 75  S  ;  that  the 
other  two-thirds  had  been  let  to  under-tenants ;  and  he  ad- 
mitted, that  the  plaintiff  was  entitled  to  the  tithes  of  all  corn 
and  grain  arifing  thereon. 

The  defendant  G.  Kelfall  faid,  that  he  was  owner  of  Denni/s 
tenement ;  and  that  he  had  occupied  part  thereof  ever  fincc 
JMicbaelmas  1758. 

The  defendants  Booth  and  Kennvorthy  faid,  that  they  occupied, 
as  tenants  to  the  defendant  Ketfall^  the  other  parts  of  Den- 
nises Tenement :  and  they  fet  forth  the  quantities  they  fo  held. 

All  the  defendants  faid,  that  the  tithes  of  hay,  milk,  potatoes, 
and  apples  growing  in  gardens  in  the  faid  parifb,  were  not  pay- 
able in  kind  ;  but  that  there  had  been  immemorially,  and  then 
was,  payable,  at  Eajier  yearly,  by  the  occupiers  of  the  ffwd  Park 
and  Dennises  Tenement,  the  feveral  fiuns  of  one  penny  for  and  in 
refpeAof  eachof  the  faid  tenements  as  ancient  modt(fes  in  lieu  of 
the  tithe  of  all  grafs  mowed  for  hay  and  all  hay  yearly  arifing 
therefrom    refpe£tively ;    and   also    one  penny,  payable   as 
aforefaid  by  every  houfeholder,  in  lieu   of  all  tithes  payable 
in   refpedl  of  fuch  houfe  and  garden,  or  either  of  them  ; 
AND  ALSO  for  every  mafter  or  miftrefs  of  a  family,  for  himfclf 
and  herfelf,  and  the  members  of  his  or  her  family,  for  and  as 
oblations  or  offerings,  viz.  for  every  man  above  the  age  of  twenty- 
one,  whether  bachelor,  or   hufi^and,  or  widower,  twopence; 
for  every  married  woman,  twopence  1  for  every  other  perfon  of 
his   or  her  family,  whether   child  or  fervant,  of  above  fix- 
teen  years  of  age,  one  halfpenny,  at  Ea/ler  i  that  they  were 
the  better  fatlsfied  that  fuch  payments  were  made  as  EaJler 
offerings,  becaufe  that  whenever  the  mailer  or  mifirefs  of  a 
family  died,  an  abatement  of  twopence,  and  no  more,  was,  and 
immemorially  had  been,  made  out  of  the  ufual  payment  by  the 
reftor ;  that  there  wasalfo  a  modus  payable  at  EaJler  of  one  penny 
for  every,  barren  cow,  and  alfo  for  every  cow  not  having  a  calf 
dropped  within  the  faid  parifli  belonging  to  fuch  occupier,  fed, 
depaflured,  or  milked  within  the  faid  parifli,  in  lieu  of  tithe 
herbage  and  tithe  milk  of  every  fuch  barren  cow  \  and  that  no 
other  tithe  was  payable,  or  had  been  ever  paid,  for  the  milk  of 
any  fuch  barren  cow,   or  of  any  fuch  other  cow  as  aforefaid,  fo 
fed,  depadured,  or  milked  within  the  faid  parifl) ;  and  also  a 
Vol.  111.  U  *  modus 
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-  Boorw        inoiuf  of  one  penny,  payable  as  aforefaid,  for  every  cow  that  had 

^#w5/f       .a  calf  dropped  withixl  the  faid  pariOi,  fuch  cow  bdonging  to 

WticBT.      fy^j^  occupier,  and  fed  and  dcpafturcd  within  the  faid  parifli, 

in  lieu  of  the  tithe  milk  of  fuch  cow,  and  of  one  halfpenny 

for  each  calf  fo  dropped,  ia  lieu  of  the  tithe  of  fuch  caif. 

The  defendant  Ken%uorthy  fet  up  the  like  modus  of  one  penny 
for  tithe  hay  off  HurjVs  Tenement^  and  alfo  for  Cooi/s,  formerly 
called  Andre*u/s  AmUnt  Tenement.  - 

And  all  the  defendants  faid,  that  they  were  ready  and  willing 
to  make  the  plaintiff  a  reafonable  fatisfaAion  for  his  demands  in 
refpeA  to  the  tithe  eggs,  and  of  fuch  apples  and  potatoes  as 
were  not  the  produce  of  their  faid  gardens ;  and  alfo  to  p^y 
him  the  cuAomary  payments  and  modufes  aforefaid ;  and  they 
offered  to  pay  the  fame  by  their  anfwer. 

The  plaintiff  replied ;  the  defendants  rejoined  ;  andwitneffes 
Were  examined  on  both  fides  ;  and  upon  heading  counfcl  on 
both  fides  ;  and  reading  the  depofitions  of  feveral  witnefTes ; 
the  copy  of  a  commifiion,  dated  the  twenty-ninth  of  March  1650, 
and  the  inquifition  taken  under  it,  dated  the  eighteenth  day  of 
July  following  \  and  on  full  debate  of  the  matter  \ 

The  Court  ordered  a  trial  at  law  to  try  the  five  following 
iffues,  vis. 

First  and  Second,  **  Whether,  from  the  time  whereof  the 
<(  memory  of  man  is  not  to  the  contrary,  there  hath  been,  and 
*«  is  payable,  at  the  feaft  of  Eajler  yearly,  ot  fo  foon  after  as 
«*  demanded,  to  the  rcftor  of  the  redVory  and  parifh  church  of 
««  AJhton  under  Line^  in  the  county  of  Lancafter^  or  his  firmer  or 
«  Icffee  of  the  tithes  thereof  for  the  time  being,  by  the  feveral 
«<  and  refpeAive  occupiers  of  each  of  the  tenements  or  farms  and 
*(  lands  in  the  pleadings  of  thiscaufe  mentioned,  called  ihe  Wood 
•*  Park  and  Denni/s  Tenement  refpeftively,  the  feveral  iums  of 
«<  one  penny  for  and  in  refpcft  of  each  of  the  faid  two  tenementsi 
<<  and  the  lands  thereunto  refpedtively  belongitigi  as  ancient 
*f  modufes  and  cufiomary  payments  for  and  in  lieu  of  the  tithe 
<'  of  all  grafs  mowed  for  hay  yearly  arifing,  growing,  or 
«  renewing  upon  and  from  each  of  the  faid  two  tenements 
'*  refpcftively.'* 

Thirdly,  *^  Whether,  from  the  time  whereof  the  memory  of 
*<  man  is  not  to  the  contrary,  there  hath  always  been  an  ancient 
*<  modus  or  cufiomary  payment  within  the  faid  parifh,  by  every 
««  houfeholder  therein,  at  Eajier  yearly,  or  Ko  foon  after  as 
<<  demanded,  due  and  payable  to  the  faid  reflor,  his  farmer  or 
*«  Icffce  for  the  time  being,  of  the  fum  of  one  penny,  for  and 
««  in  lieu  of  all  tithes  payable  in  refpcft  of  the  houfe  occupied  by 
<«  every  fuch  houfeholder  within  the  faid  parifh,  and  of  every 
<<  garden  belonging  thereto/' 

FOJRTHLT, 
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Fourthly,  <«  Whether,  from  the  time  whereof  the  memory  of  Booth 
^«  mar  is  not  to  the  contrary,  there  hath  always  been  an  ancient  WeTcht. 
«<  modus  or  cuftomary  payment  within  the  faid  parifh  by  every 
«<  occupier  of  lands  therein,  at  Eqfier  yearly,  or  as  foon  after  as 
^  demanded,  due  and  payable  to  the  faid  rector,  or  his  farmer  or 
«c  ieflee  for  the  timi  being,  the  fum  of  one  penny  for  every 
c«  barren  cow ;  and  alforfor  every  cow  not  having  a  calf  dropped 
%4  within  the  faid  parifh  belonjging  to  fuch  occupier,  fed,  depaf- 
u  tured,  or  milked  within  the  faid  parifh,  in  lieu  of  tithe  herbage 
,c<  and  tithe  milk  of  every  fuch  barren  cow/' 

Fifthly,  **  Whether,  from  the  like  time  whereof  the  memory 
**  of  man  is  not  to  the  contrary,  there  hath  always  been  an 
**  ancient  modus  or  cuftomary  payment  within  the  faid  parilh, 
•*  by  every  occupier  of  land  therein,  at  Eajler  yearly,  or  fo  foon 
«  after  as  demanded,  due  and  payable  to  the  faid  reflor,  or  his 
**  farmer  or  leflee  for  the  time  being,  of  one  penny  for  every 
^  cow  that  hath  a  calf  dropped  within  the  (aid  parith,  fuch 
^  cow  belonging  to  fuch  occupier,  and  being  fed  and  depaftured 
*<  within  the  faid  parifh,  in  lieu  of  the  tithe  of  the  milk  of  fuch 
*<  cow,  and  of  one  halfpenny  for  each  and  every  calf  fo  dropped, 
*'  for  and  in  lieu  of  the  tithe  of  fuch  calf.'* 

The  defendants  in  equity  to  be  plaintiffs  at  law,  with  the 
vfual  direAions  and  confideration  of  cofts,  and  all  further 
dire^ons  3s  (haU  be  neceffary  to  be  given  touching  the  premifes 
CO  be  reierved  till  after  the  trial  Ihall  be  had* 

The  plaintiff,  being  diflatisfied  with  the  faid  decretal  order, 
did,  in  Trinity  T^rm^  in  the  eleventh  year  of  his  prefent  majefty's 
reign,  exhibit  his  petition  in  this  court,  praying,  that  the 
caufe  might  be  reheard,  alledging  therein,  as  the  reafon  for 
fuch  application,  that  on  the  evidence  given  on  both  fides  in  this 
taofe,  no  fuch  contrariety  of  evidence  appeared  as  to  induce  the 
court  to  dire  A  fuch  ifiues  to  be  tried  \  and  by  an  order,  dated 
the  fecond  of  July  laft,  the  caufe  was  ordered  to  be  reheard 
opon  the  ufual  aepofit,  which  was  accordingly  made. 

Now,  on  the  fourteenth  of  December  1721,  upon  hearing 
counfel  on  both  fides  j  and  upon  reading  feveral  depofitions  ; 
and  on  iiill  debate  thereon  had ; 

Thb  Court  ordered  the  faid  decretal  order  to  be  affirmed  j 
the  depofit  of  ten  pounds  to  be  paid  to  the  defendants  or  their 
clerk  in  court ;  and  the  trial  at  law  be  had  at  the  next  Lerit    ^ 
affizes  to  be  held  in  and  for  the  county  of  Lancajler. 

The  iflues  being  fettled  by  the  deputy  remembrancer,  the 
caufe. was  accordingly  tried,  without  any  defence  being  made 
therein  on  behalf  of  the  plaintiff",  and  a  verdift  thereon  was 
given  for  the  faid  defendants,  although  this  fuit,  before  fuch 
trials,  was  become  abated  by  the  death  oi[  the  defendant  Mary 

U  ^  Kelfall. 
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BOOT"  Kel/alt.  ttwaa  therefore,  on  the  fixth  of  ^ay  1772,  prayed, 
W«  Mr'Sr.  ^^^  ^^^  '^"^  vcrdift  might  be  fet  afide ;  and  on  the  twenty-third 
of  May  1772,  the  Court  ordered  the  rule  granted  the  fi:..th  day 
of  May,  calling  on  the  defendant  to  ihcw  caufc  why  the  verdift 
fhould  not  be  fet  afide,  to  be  difcharged  with  cofts  in  refpeft 
thereof. 


TiiN.  Teim,  Green  ap^ainfi  Bkiggs. 

Kef  it  f  2iti  Jufte  1770, 

The  cuftom  of  npHE  bill  ftated,  that  the  plaintiff  then  was,  and  from  the 
oA.>^"!^   hf  twenty.fifth  of  March   1767  had  been,   the  farmer   and 

JCenif  is'to  fet  ^c^upicr  of  the  rcftory  of  the  parifli  of  Orpington^  in  the  county 
out  thecith«icf  of  Ktnt,  and  was  entitled  to  the  great  tithes  growing  therein  ; 
whctt,ttre»,and  that  by  an  ancient  cuftom,  immemorially  ufcd  and  obferved 

otiw  griin,  in  within  the  pari fh,  every  occupier  of  lands  therein,  whereon  were 
ih^ks,  and  not  /v  ,       ^  '  ^  r        *^   •  l.        r  .     u 

4o  (heaves.         10 wn  wheat,  tares,  or  other  gram,  ought  to  let  up  or  put  the 

fame^  when  refpeflively  cut,  ia  fhocks,  cops,  or  hoyles  of  equal 

iize,  as  near  as  might  be,  in  and  upon  the  feveral  clofes  or  pieces 

of  lands  from  whence  fuch  wheat,  tares,  or  other  grain,  were 

fo  cut  or   reaped,  and  then  to   fet   out   every  tenth  (hock» 

cop,  and  hoyle,  for  and  as  the  tithe  thereof,  before  the  nine 

ftocks,  cops,  or  hoyles  refpeftively,  or  any  of  tkem>  were  carried 

away  by  the  occupiers  of  fuch  lands  \  that  the  owner,  farmer, 

or  occupier  of  the  faid  reAory  and  tithes  have  had,  taken,  and 

enjoyed,  and  of  right  ought  to  have,  take,  and  enjoy,  every  tenth 

ihock,  cop,  or  hoyle,  refpedtively  fo  fet  out;  that  the  defendant 

had,  for  feveral  years  paft,  occupied  lands  within  the  faid  pariOif 

and  had  thereon  crops  Qf  wheat,  t!are$,  and  other  grain  ;  that, 

in  the  year  1768,  he  had  occupied  Green  Lane  Field,  Pickendon^s, 

and  Acre  Field,  from  whence  he  had  reaped  and  cut  wheat  and 

tares,  to  the  tithes  of  which  crops  the  plaintiff  inflfted  (he  was 

entitled,  and  had  in  a  friendly  manner  demanded  the  fame 

conformable  to  the  faid  cUftom  \  but  that  the  defendant,  inftead 

of  complying  therewith,  had  put  the  faid  wheat  when  cut  into 

ihocks  of  eight,  nine,  ten,  eleven,  and  twelve  fheaves  placed  and 

fet  up  clofe  together  as  the  fame  ought  to  have  been  done  before 

the  tithing  thereof,  which  he  xiid  in  order  to  overturn  the  faid 

cuftom,  pretending  that  there  was  no  fuch  cuftom,  and  that  he 

fet  out  his  tithe  wheat  in  fingle  fheavcs.  The  bill  then  charged, 

that  if  any  fuch  cuftom  of  tithing  of  wheat  by  the  flieaf  ihould 

prevail,  it  would  be  very  prejudicial  to  the  plaintiff  and  to  the 

future  owners  of  the  faid  tithes,  becaufe  the  tithes  fet  out  by  the 

fingle  (heaf  would  foon  be  fpoiled  before  the  fame  could  be 

carried  away  ;  whereas  if  fet  out  in  fhocks  or  cops,  the  tithe 

would  be  preferved  much  longer  than  if  fet  out  by  the  fingle 

iheaf.     The  bill  alfo  charged,  that  the  faid  defendant  had  let 

out  his  tithes  in  an  unfair  manner,  and  that  he  had  taken 

away 
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away  his  tithes  untitbed,  and  had  declared  that  the  plaintiff  ^"^* 
ihould  take  what  was  left  of  the  tithe  as  he  had  fct  them  out,  or  /fl^ci. 
fliould  have  none  at  all :  that  the  crop  of  tares  was  carried  away 
before  the  tithes  were  properly  fet  out ;  and  that  the  plaintiff 
had  not  received  any  fatisfa^lion  for  the  fame,  or  for  the  wheat 
fo  improperly  fet  out  and  fpoile^.  The  bill  therefore  prayed, 
that  the  defendant  might  account  with  the  plaintiff  for  the  value 
of  the  tithes  of  the  faid  feveral  crops  of  wheat  and  tares  re- 
ipcAively,  and  fet  forth  the  quantity  and  true  value  thereof* 

^he  defendant  admitted,  that  the  plaintiff's  late  hulband 
had  been«  for  fpme  years  before  his  death,  and  the  plaintiff 
ilnce,  Icffce  and  occupier  of  the  reftory,  and  entitled  to  the  great 
tithes  ariiing  therein,  to  be  fet  out  by  the  occupiers  according  to 
the  cudom  of  tithing  in  the  parifh  \  that  the  cuftom  of  tithing 
nrheat  and  tares  was  in  manner  as  fet  out  in  the  bill ;  that  he 
occupied  land  there,  and  had  fowed  the  fame  with  wheat  and 
tares  and  other  gr;iin  \  and  that  the  plaintiff  was  entitled  to  thq 
tithes  thereof  \  but  he  denied,  that  in  order  to  overturn  the  cuf-i 
torn,  he  had  fet  up  his  tithe  corn  as  defcribed  in  the  bill, 
or  that  it  was  fpoiied,  or  that  he  indded  he  would  fet  out  the  tithe 
of  wheat  in  finglc  (heaves,  or  that  he  had  carried  away  the  tares, 
as  dated  in  the  bill :  and  he  fet  forth  the  quantity  of  land 
he  (o  held,  and  of  his  wheat  and  tares,  and  tiie  manner 
in  which  he  had  fet  out  the  tithes  of  the  fame,  an4  what  the 
plaintiff  had  taken  away. 

The  plaintiff  replied  \  the  defendant  rejoined  ;  and  wit-* 
neffes  were  examined  on  both  fides  \  and  upon  hearing  counfel 
on  both  fides  \  and  reading  the  proofs*  taken  in  the  caufe  \  and 
on  debate ; 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  all  the  tithes  of  wheat,  tares,  and  other  grain,  which 
the  defendant  had  during  the  time  demanded  by  the  bill,  and 
to  date  the  fame  to  the  court  \  and  that  the  defendant  do  pay 
to  the  plaintiff  her  cods  of  this  fuit  (except  only  fuch  codg 
as  relate  to  the  examination  qoqcerning  the  cuftom  of  tithing). 

PaRKCR,  Chief  Baronx 
Adams,  Baron* 
PERKorr,  Baron% 


Walter  azainji  Flint.  ▼«''«•  'f*»>« 

io«  Gso.  3« 
Kent^  l6th  July  ifyo. 


Oieep,  calves,  Iambs,  pig»,  wooJ,  and  the  feeding  of  milch,  kln«  DPd  barren  c^ttte^  ixQtXK  Mkbtuhim 
Vaj  J767.    $«€  aaothor  aufc.  Trinity  Term,  15.  Q«>  ^^ 

U3  17671 
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Walti*       1767  5  particularly  the  tithes  of  feeding  and  depafturing  leveral 
^gaittji        milch  cows,  a  number  of  (hcep,  barren  and  unprofitable  cattle^ 
'''"^'       and  the  tithes  of  calves,  lambs,  pigis,  and  wool. 

^mit8*^\t«*bc  ^^^  defendant  aidmitted,  that  the  plaintiff  was  reftor  of  the 
hadthe  titheable  P^^^^f  ^^^  entitled  to  all  tithes,  offerings,  dues,  and  duties  be« 
matten  men-  longing  tliereto ;  that  he  had,  ei^er  fince  A£chaefmas  1 767,  beea 
tjoncd  in  the  bill  an  inhabitant  ^therein  ;  that  for  the  year  ending  Michaelmas 
iT  ^mt^/  ''^^'  ^^^  ^^^^y  ^^  confifted  of  feven  perfons,  of  ttc  age  of 
nuu  jy6Z  T  and  fo^i'^cen  and  upwards  j  and  faid  that,  by  the  cuftom  of  the 
fays,  pafifli,  there  had  been  ufually  paid  for  the  tithe  of  dry,  barren^ 

that  there  are  ^nd  unprofitable  cattle,  the  yearly  fum  of  two  (hillings  and  fix- 
compoiitiont  to  pence  a  head ;  that  the  tithes  of  fuch  cattle  depaftured  by  him 
l>»y  *$.  6d.  year-  m  the  faid  year  amounted  to  three  pounds  ^  that  by  another 
barrerbeaft'*'^  cuftom  of  the  faid  parilh  a  grofs  fum  of  ten  {hillings,  or  there- 
'  abouts,  had  annually  been  paid  in  lieu  of  the  tithes  of  poultry 
icS.  in  iicD  of  ^"^  garden  ftuff ;  that  it  had  been  ufual  for  him  and  the  other 
the  tithei  of  farmers  of  the  parifh  to  fatisfy  their  fmall  tithes  to  the  plain- 
poultry  and  gar-  tiff  and  his  leffees  by  feveral  pecuniary  payments^  viz,  two 
<1cti  vegetables  5  {hillings  and  fixpence  a  cow  and  other  bea{is ;  fizpence  for  a 
^«*-  a  lamb  j  lamb  ;  four  (hillings  a  fcore  for  wether  or  dry  (heep  ;  two  fliil-  • 
Aee"  ^"'d  ^^^  ^*"8^  ^  fowj  ten  (hillings,  or  thereabouts,  for  poultry  and 
fora'^fow"  **"  garden  ftuff ;  the  tithes  of  wool  either  in  kind  or  by  the  pay- 
ment of  two  (hillings  in  the  pound  upon  the  money  arifing 
I  ittTu^Tf'-''  from  the  fale  thereof;  that  the  plaintiff,  notwithftanding  fuch 

1708  the  plain-         rt  r  J  •  1         •  -L       .    «v 

tiff  gave  notice    ^""Oniary  payments,  caufed  notice  to  be  given,  about  January 
tkat  he.  would   I7^8f  that  he  would,  for  the  future,  take  his  fmall  tithes  ia 
takchistJiheiin  kind;  that,  in  confequence  of  fuch  nptice,  he  the  defendant, 
^^^ »  about  the  twenty-fifth  of  February  following,  when  all  his  lambs 

that  on  the  wcfc  about  fevcn  weeks  old,  and  able  to  live  without  their  dams, 
thcdcfefd^*7^  gave  notice  to  the  plaintiff  to  take  his  tithes  of  fuch  lambs, 
out  his  tithe  ^^^^^  ^^  refufcd  to  do,  infiding  that  he  was  i^ot  obliged  to 
Jambs,  geefe,  take  his  tithe  iambs  until  he,  the  defendant,  had  made  them  fat ; 
and   pigs ;  hut  and  that  when  the  defendant  had  fo  done,  and  had  fent  or  was 

fufcd'^'^tr'^  T  ^^^^^  ^°  ^^^^  ^*^  ^^^^  P^^^^  ^^  ^"^^  lambs  to  market,  he,  the 
them  until  they  pl^Intiff  would  then, and  not  before,come  and  takeaway  his  tentk 
wtre  6r  for  the  p^^*^)  although  he,  the  plaintiff,  well  knew,  that  in  order  to  make 
butciier  i  his  lambs  fat  the  fooner,  had  fed  his  ewes  and  lambs  with 

ground  beans  and  clover  chaff,  which  had  yielded  tithe  to 
the  plaintiff  before  January  1768  and  up  to  the -^^// following  j 
that  the  plaintiff,  at  the  fame  time,  informed  the  defendant,  that 
he  would  not,  for  the  future,  take  any  young  lambs,  or  calves, 
or  pigs,  and  would  not  take  his  tithes  of  any  calves  or  lambs 
until  they  were  fit  fc^  the  butcher,  and  that  he  would  then  de- 
mand and  infiil  upon  every  tenth  calf  or  lamb  fo  made  fat,  or 
every  tenth  (hilling  of  the  money  for  vdiich  fuch  calves 
or  iambs  fhould  be  fold  \  that  with  re(peA  to  the  tithes 
of  hogs  or  pigs,  the  plaintiff  alfo  informed  him,  he  would 
not    take  his    tithes   thereof    until  the  fame  were  anally 

put     , 
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put  up  in  the  ftye  to  fatten  ;  that  inftead  of  taking  his  tithe  of      Walth 

gcefc  and  eggs  in  kind,  he  would  infift  upon  every  tenth  goofe        ^V^ 

after  the  fame  was  brought  up  and  fatted ;  and  that  for  every  beaft 

which  the  defendant  fatted  and  fold,  he  ihould  account  for  and 

pay  him    every    tenth   fhilling   profit  made  from  fuch  beaft  ' 

when  fo  fatted  and   fold,  or  to  that  cflSrftj  that  in   QBoher  that  in  oathtt 

then  laft,  the  plaintiff  came  to  his  houfe,  and  demanded  from  '. J^*' **"  ^^^'a 

him  an  account  of  the  whole  year's  profit  made  from  fuch  part  anaccoulo^fthc 

of  the  ftock  and  produce  of  his  farm  as  was  liable  to  the  payment  whole     yev'a 

of  fmall  tithes;  that  he  thereupon  remonftrated  on  the  unreafon-  profit. 

ablenefs  of  fuch  demand,  and  the  next  day  went  to  the  plaintiff, 

and  offered  to  account  with  him  for  his  imall  tithes  in  any  rea- 

foaable  manner,  but  which  he  refufed  to  fettle  otherwife  than 

by  accounting  for   the  whole  year's  profits  \  and  infif^ed,  he 

was  entitled  to  the  tenth  part  of  fuch  profit :  and  he  fubmitted  to 

the  court,  that  the  plaintiff  ought  to  abide  by  and  accept  of 

the  faid  feveral  cuftomary  payments  in  lieu  of  his  privy  or  fmall 

tithes,  or  to  take  fuch  tithes  in  kind  \  and  he  (aid,  that  he  was 

ready  and  willing  to  render  to  the  plaintiff  his  fmall  tithes  for 

the  time  to  come  as  the  court  fhould  dire£):« 

The  plaintiff  replied  ;  the  defendant  rejoined  \  and  witnefles  The  caufc 
were  examined    on   both  fides  \    and  upon    hearing   counfel  ^^•'^^ 
on  both  fides  ;  and  reading  divers  of  the  proofs  x^tn  in  th^ 
caufe  for  the  defendant  \ 

The  Court  declared,  «  that  the  notice  given  by  the  plaintiff  The  Court  of  o* 
**  to  the  defendant  in  the  month  of  'January  1768  for  taking  p»pion,  that  tlie 
<«  his  privy  or  fmall  tithes  in  kind,  did  not  avoid  the  yearly  "«^  «^^*J*^  ™ 
*•  compofition  fubfifting  at  Michaelmas  1767  of  two  {hillings  dSnotavadthe 
'^  and  iixpence  a  head  for  each  cow  and  other  beafis,  fixpence  yearly  compoii* 
^*  for  each  lamb,  four  ihillings  by  the  fcore  for  wether  or  diy  tiom  i 
*(  (heep,  two  fliillings  for  every  fow,  and  two  {hillings  in  the 
«  pound  upon  the  money  arifing  by  the  fale  of  the  defendants 
<<  wool  j"  AND  THERBUi'OH  ORDERED  the  deputy  remembrancer  and  dlrea  the 
to  take  an  account  of  the  tithes  due  from  the  defendant  to  th<  tithes  to  Be  paid 
plaintiff  for  the  feveral  titheable  matters  and  things  aforefaid  ^^f^^oJ^'**^ 
according  to  the  afore{lrid  comppfitions  ;  the  defendant   to 
9(:comit  with  the  plaintiff  for  tithe  in  kind  of  his  poultry  and 
garden  {luff»  and  for  Eafter  offerings,  after  the  rate  of  two- 
pence a  head  for  himfelf  and  his  family  above  fourteen  years  of 

The  deputy  remembrancer  made  his  report,  dated  the 
thirteenth  of  June  laft  ;  and  upon  reading  the  fame,  and 
hearing  counfel  for  both  parties^  th^  report  was>  on  the  nintl\ 
of  July  i774j  confirmed,  and  the  defendant  ordered  to  pay 
thirty-two  poyndsj^  nineteen  {biUingSj  and  eightpence,  for  the 

U  4  coropofitior^s^ 
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WiiLTza      compofitionsi  tithes  in  kind  of  poultry  and  garden  ftuff,  and  for 
^^«'»^        Eqfier  o^erings  j  and  each  party  to  abide  by  his  own  cofts. 

Smtthe,  Chief  Baron* 
Perrott,  Baron* 
Eyre^  Baron* 
BuRLAND^  Baron* 


^jr'cM*!**'  Rogers  againfi  Parkin. 

Tork^ire,  2d  July  1 770. 

The  prebendary  npHE  plaintiff,  as  leffee  under  the  Rtu.  Hugh  Thomas^  doftor 
^orif^re  'ii  en**  '^^  divinity,  prebendary  of  the  prebend  of  Laughton  in  the 

titled  to  the  Morthingy  belonging  to  the  cathedral  and  metropolitan  church 
great  and  fmall  of  Saint  ^etfr^  of  JT^ri,  claimed  the  tithes,  both  great  and. Anally 
tithes  of  Diep  of  the  chapels  and  towns  of  South  /iujion.  North  Aujion^  and 
Srlii  ^iF^m,  ^^*  ^^^  particularly  of  Deep  Cartas  Farm  and  Stubbing*s  Farms, 
and  'X'  ii"fi  ui  the  parifh  of  South  Aujlon^  within  the  faid  prebend. 

rifli'  of*  5wi  '^^^  defendants  fald,  that  they  had  rented  and  occupied^ 
Auficny  in  kind,  for  four  years  pad,  Stubbing  Farm  and   the  Horfe  Clofe^  in  the 

parifh  of  South  Auftony  coniiding  of  arable,  meadow,  and  paflure 
land  ;  that  no  tithes  of  any  jpecies  or  kind  had  ever  been 
paid  for  the  faid  farm  called  Stnbbings  \  that  when  they  took 
the  farm,  they  took  it  tithe  free  \  that  the  faid  farm  was 
formerly  part  of  an  eftate,  called  the  Brandiffe  Grange  \  that 
the  Brandiffe  Grange  was  always  reputed  to  belong  and 
appertain  to  a  certain  ancient  monaftery  or  abbey  called  Roche 
Abbey^  and  exempted  from  the  payment  of  tithes  ;  and  that 
as  no  tithes  had  been  ufed  and  accuftomed  to  be  paid 
for  the  fame,  they  hoped  the  faid  farm  was  not  liable  thereto, 
or  that  they  fliould  not  be  decreed  to  make  the  plaintiff  any 
fatisfa^ion  for  the  fame.  They  admitted,  that  the  Horfe  Clofe 
was  fubjeft  to  the  payment  of  tithes  ;  and  faid,  that  the  fame 
had  been  paid  to  Midfummer  1768. 

The  plaintiff  replied ;  the  defendants  rejoined  ;  andwitnefies 
were  examined  on  the  plaintiff's  part  only  \  and  upon  hearing 
counfel  \  and  reading  the  leafe  and  the  depoiitions  \ 

Tjhe  Court  ordered  the  defendants  to  account  (/i)  with  the 
plaintiff  for  alt  the  feveral  titheable  matters  and  things  demanded 
by  the  bill,  with  coils. 

Parker,  Chief  B^ron. 
Adams,  Baron* 
Perrott,  Baron* 

{a)  FaANClilNflllABl,  Efq,  Ve^ifiy  Jtemembranstt^ 

Salt 
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Salt  azainjl  Swaine.  'Thin.  tihm, 

^      ^  10.  G*o.  3.- 

EfeXy  llth  July  1770. 

'T^HE  vicar  ^  Nafing^   in  the  county  of  JBfeXf  claimed  all  The   vicar    of 

-■■    forts  of  tithes  yearly  ariiing  therein,  except  the  dthes  of  -^e^^f » »n  Sj/ix, 

<rom,  grain,  and  hay,  particularly  of  Knfey's  Farm,  of  fix  acres  ^^^^  ^^^  ^ 

of  land  called  IJUmds^  and  of  Lodge  Farm,  in  the  faid  parifli.  j^*,  p^^^^  '^ 

IflMdty  and  Lodge  Farm. 

The  defendant  £«i;jmf  admitted,  that  he  occupied  Kerfrfs  The  defendant  ' 
Farm ;    fevcral  acres  of  arable,  meadow,   and   pafture  land  \  ^™^'  ^*"**^» 
five  other  acres  of  land,  of  which  three  were  arable  }  and  two  ^^  and'^^/ii 
acres  of  boggy  land,  which  produced  nothing  but  ofiers.  jjiands. 

The  defendant  Staningfori  admitted,  that  he  occupied  Lodge  The  defendant 
Farm  ;  and  faid,  that  he  paid  to  the  plaintiff  a  pecuniary  com-  Stanhgfird  ad. 
pofition  for  all  tithes  to  Lammas  1764  ;   that  the  plaintiff  had  JJ^^J      ^L^w 
given  him  a  receipt  for  the  fame,  dated  the  thirteenth  of  Atigujl  Parm^  and  fees 
1764,  as  fet  forth  in  his  anfwer  ;   and  that  therefore  he  had  up  feverai  m* 
no  right  to  any  difcovery  previous  to  the  fecond  of  Auguft  ^"fi*- 
1764  ;   and  he  fet  up  the  following  modufes,  to  wit,  that  there  The  moduju 
was  payable  on  every  firft  day  of  Auguft,  for  every  cow  which  ft*i*^ 
had  a  calf  fallen  within  the  pariOi,  fourpence,  in  lieu  of  tithes  in 
kind  of  milk  and  of  fuch  calf;  for  an  heifer  of  the  firft  calf 
falUn  in  the  parifh,  twopence  halfpenny,  in  lieu  of  tithe  of  milk 
and  of  fuch  calf;  for  a  fore  milch  cow,  twopence,  in  lieu  of 
tithe  of  milk  of  fuch  cow  ;  for  a  cow  and  a  calf  not  fallen 
in  the  parifii,   but  bought  in    for  depafturage,   threepence  ; 
for  a  heifer  kept  a  year  within  the   faid   parifh,  twopence  ; 
for  depafturage  of  a  fatting  beaft  kept  within  the  faid  parifii, 
twopence  ;   for  all  fheep  bought  after  Candlemas  Day,  one  penny 
for  each  (heep,  in  lieu  of  tithe  wool  and  lamb  of  each  fheep  ; 
that  the  faid  fums  were  payable  upon  the  firft  day  of  Augujl  iu 
each  year  to  the  vicar,  in  lieu  of  the  feverai  titheable  matters 
before  mentioned.     He  alfo  faid,  that  as  to  the  other  vicarial 
tithes,  the  fame  were,  and  had  been  time  out  of  mind,  payable  in 
the  following  manner,  viz.  that  for  every  flieep  in  fuch  year  in 
which  the  fame  was  refpedlively  bought  before  Candlemas,  or  any 
other  fheep,  which  the  owner  fhould  have  or  keep  within  the 
faid  parifh  before  Candlemas  Day^  the  tithe  of  the  wool  of  fuch 
fheep  and  lambs  were  due  to  the  vicar  ;  but  that  in  cafe  the 
owner  fhould  have  but  feven  lambs,  then  the  vicar  was  to  have 
one  lamb,  paying  the  ownek*  one  halfpenny  for  each  lamb  from 
feven  to  ten  on  May  Day  in  every  year,  when  he  was  to  take  fuch 
lamb  away,  the  owner  being  to  chufe  the  two  befl  lambs,  and 
the  vicar  the  third  beft ;  that  if  the  owner  had  under  feven 
lambs,  the  vicar  was  to  have  one  halfpenny  for  each  lamb ; 
that  if  any  owner  of  lands  or  tenements  within  the  faid  parifh 
iho^d  have  ten  fucking  pigs  pigged  therein,  the  vicar  was  to 

have 
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Salt  have  one  pig  ;  and  if  but  fevcn,  the  vicar  was  to  have  one  {rig, 
J^'^^  Paying  one  halfpenny  for  each  pig  from  feven  to  ten  to  the 
owner  when  taken  away,  vtz.  at  a  fortnight  old  ;  and  if  under 
feven,  the  vicar  was  not  to  have  any  thing  for  the  fame  \  that 
if  the  owner  (honld  have  ten  ^oung  goflings  hatched  in  the  faid 
parifh)  then  the  vicar  was  to  have  one  gofling ;  and  if  the 
owner  fhould  have  but  feven,  the  vicar  was  to  have  one, 
he  paying  the  owner  onefarthing  a  gofllng  from  (even  to  ten 
when  th^  vicar  took  fuch  gofling  away,  which  he  was  to  do  at 
two  months  old  *,  that  the  vicar  was  to  have  the  tenth  of  all 
fruit  growing  in  the  faid  parifh  ;.  that  the  faid  cuftomary 
payments  in  lieu  and  full  fatJsfa£tion  of  tithes  in  kind 
would  appear  to  have  been  made,  and  fuch  particular  fums 
paid  by  the  occupiers  of  land  within  the  faid  pariffa>  and 
time  out  of  mind  received  by  the   refpcftive  vicars  thereof 

'  in  full  fatisfa£tion  for  the  faid  tithes  due  to  them  ;  and  that 
fuch  cudomary  payments  had  been  fo  as  aforefaid  fettled 
and  admitted  as  the  fettled  rates,  manner,  and  cuftomary  me- 
thod for  paying  tithes    in   the  faid  parifh,    and    had    been 

.,  fo  publicly  acknowledged  by  the  plaintiflfs  predeceflbrs,  and 
had  been  entered  and  recorded  in  fome  books  or  book 
belonging  to  the  faid  pari(h,  or  in  fome  court  held  therein,!  and 
frequently  read  in  the  parifh-church  by  the  former  vicars  there  ; 
that  the  plaintiff  ought  tb  be  concluded  by  the  faid  tnodufts  and 
cuflomary  payments,  and  the  defendants  have  the  fame  benefit 
as  if  they  had  pleaded  them  in  bar  of  the  plaintiff's  demand  of 
the  tithes  before  mentioned.  They  alfo  C^id,  that  G.  MarAy^ 
clerk,  late  vicar  of  the  faid  parifh,  in  1722,  filed  his  bill  in  this 
court  againft  Tl  Burghe  and  another,  who  occupied  the  fame 
farms  which  were  now  occupied  by  the  defendants,  praying  an 
account  from  them  for  the  tithes  of  the  faid  farms,  and  payment 
of  what  Ihould  be  due  thereon ;  that  they,  by  their  anfwersj 
infift<5d  on  the  faid  modujes  and  cuftomary  payments,  or  fome 
fuch  modufes  or  cuftomary  payments,  and  oftered  to  prove  fuch 
modufes  by  the  prcfentments  of  certain  courts  leet  or  conrts  ba^ 
ron  \  that  the  (aid  Manley  thereupon  acquiefced  in  fuch  tnodufts^ 
and  forebore  to  profecute  his  fuit  ;  and  that  the  fucceeding  vi- 
cars^  except  the  plaintiff,  had  alfo  acquiefced  therein  \  ani  there- 
fore that  they  did  not  believe, that  the  faid  Burghe  did  then  pay  ta 
the  vicar  ail  fmall  tithes  accruing  due  on  the  faid  lands,  or  any 
compofition  in  lieu  thereof,  except  as  aforefaid,  nor  did  they 
believe  that  all  fmall  tithes,  or  any  part  of  the  faid  farms,  were 
ufually,  or  ever,  paid  or  compounded  for,  fave  as  aforefaid,  and 
they  offered  and  fubmitted  to  pay  and  make  fatisfaftiqn  to  the 
plaintiff  for  his  titlies  of  all  the  aforefaid  titheable  matters  and 
things,  according  to  the  ancient  modufes  and  cuftomary  payments 

^  mentioned,  with  his  cofb  of  fuit,  if  he  fhould  think  proper  to 
accept  the  fame  in  that  manner ;  and  concluded,  *&c.  :  be- 
fore any  further  proceeding  were  had^  the  defendant  Ed^vard 
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Sianiftgfird  died  ;  and  the  fidd  fuit  behig  properly  revived  pur*        ^^lt 
fuant  to  order  5  S^;^-^^^ 

The  plaintiff  replied  ;  the  de^ndants  rejoined  j  and  wit-  The  caofc 
nefles  were  examined  on  both  fides  ;  and  now  upon  hearing 
counlel  on  both  ikies ;  and  reading  the  depofitions  of  Elizabeth 
fFM  to  the  fecond,  third,  and  fourth  interrogatories  \  and 
nptm  the  defendant's  counfel  offering  to  read  her  depofition 
to  the  fifth  interrogatory,  and  the  exhibit  marked  &,  purporting 
to  be  an  account  of  the  modufes^  and  to  have  been  exhibited 
to  the  witnefles  produced  and  examined  to  the  laid  inter- 
rogatory on  the  behalf  of  the  .defendants  to  depofe  unto  ;  ETidcncercjea- 
and  the  iame  being  objeAed  to  by  the  counfel  for  the  plain- 
tiff,  and  the  Court  allowing  the  faid  objection,  and  ordering 
that  the  depofition  of  the  faid  Elizabeth  IVebb  to  the  faid  fifth 
interrogatory  be  fuppreffed ;  and  reading  the  depofitions  of 
Jofipb  Acres  to  the  fecond  and  third  interrogatories  ;  and  upon 
the  defendant  offering  to  read  a  copy  of  the  anfwer  of  the  faid 
Thomas  Burghe  and  another  to  the  bill  of  complaint  of  G. 
Mftnley^  clerk,  in  their  anfwer  mentioned  ;  and  the  rea4ing  Evidence  rejed- 
thereof  being  objeAed  by  the  plaintiff's  counfel,  and  the  Court  *^ 
allowing  the  faid  objeftion  ;  and  upon  full  debate  of  the  matter  \ 
k  not  appearing  to  the  Court  that  the  modufes  or  cuftomary 
payments  in  the  faid  anfwer  particularly  mentioned  were  well 
laid,  or  that  any  of  fuch  modufes  or  cuftomary  payments  were 
well  proved  1 

The  Court  ordered  the  deputy  remembrancer  to  take  an  The  Court  be- 
account  of  what  was  due  to  the  plaintiff  from  the  defendants  *"8  ^  opinion, 
for  the  full  value  of  the  feveral  titheable  matters  and  things  were*'lwr*weH 
demanded  by  the  bill,  without  prejudice  as  to  any  ancient  ujd  or  proved, 
cuftomary  payment  in  lieu  of  the  tithes  in  the  faid  anfwer  decree  the  tithe* 
mentioned,  which  may  be  hereafter  well  laid  and  properly  *°  ^  P****  *" 
proved.  *"*"** '  butwith- 

*  -D  />!•/•  D  out  prejudice  to 

I'ARKER,  Chtef  Baron,  the  queftion  a« 

Adams,  Baron.  to  xbtmadi^. 

PfiRROTT,  Baron. 


Wells  azainjl  Pagk.  t.ih.  TitM, 

•  10.  G«o.  3. 

Berkjbire^  7.\fl  June  1770. 

THE  reftory  of  Letcombe  Bajfett^  in  the  county  of  Berh,  claimed  The  reaor  of 
all  tithes  arifing  therein  |  and  ftated,  that  the  defendant  5^«««^' ^/#'f» 
had  depaftured  feveral  fticep  on  a  down  called  the  Court  Downy  '^„^'^^^^^^\^^ 
in  the  faid  parifh  ;  that  particularly  on  the  twelfth  of  May  i  ^66i  ^j^h^  ^^^i  ^f 
be  had  brought  into  the  parifh,  and  depaftured  upon  the  faid  Aeep  fed  on 
down,  feveral  fheep  and  three  lambs,  *nd  had  continued  to  Court  Downhy^ 
dcpafture  the  fame  thereon  until  the  feventh  of  June  following,  '^^^^^^; 

from  the  nth  of  Mty  to  the  6th  of  June,  and  then  ihearrd  in  H^i  ChMw,  and  afterwards 
depaftured  on  Court  Down  until  they  are  fold, 

when 
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Pag; 


Wtiis'  ivhtn  he  drove  them  about  two  miles  dut  Of  the  faicl  parifli 
JJW^  to  be  (horn,  and  fheared  them  out  of  the  faid  parifli  on  the  ninth 
of  June  aforciaid  ;  that  after  they  had  been  fo  fliorn,  lie,  on  the 
fame  day,  brought  them  back  into  the  faid  parifh,  and  continued 
to  departure  them  there  feveral  months  afterwards  till  they  were 
fold  ofF  by  parcels.  The  plaintiff*  therefore  indfted,  that  he  was 
entitled  to  an  agifthient  tithe  for  fuch  (heep  during  the  time 
they  had  been  fb  fed  and  depafiured  in  the  faid  pariih,  and  the 
rather^  becaufe  the  defendant  was  a  iackjhepherdy  rented  a  cottage 
only  in  the  parifli  or  tithing  of  Weft  ChalloWy  and  had  no  land 
in  that  parifli.  The  bill  therefore  prayed,  that  the  defendant 
might  fet  forth  an  account  of  the  tithe  of  wool  aforefaid  and 
the  value  thereof;  and  that  an  account  might  be  taken  of 
vrhat  wns  due  to  the  plaintiff  for  the  Angle  value  of  theagiftment 
tithe  of  the  faid  flieep  \  and  that  the  defendant  might  pay  the 
fame  to  the  plaintiff. 

The  defendant  admitted,  that  the  plaintiff'was  re£lor,  and 
entitled  to  all  tithes  arifing  in  the  parilh  \  and  faid,  that  in  the 
year  1 765  he  was  an  inhabitant  of  the  parifli  of  Weji  Cbatlow  \ 
that  about  Allhalloiv  Tide  in  the  fame  year,  he  had  one  hundred 
fheep  ;  that  he  had  fed  and  depaftured  the  faid  one  hundred 
ihcep  during  the  whole  winter  in  Wejl  Challow^  and  until 
the  twelfth  of  ylf ay  1766;  that  having,  on  that  day,  taken 
common  for  the  purpofe  of  feeding  them,  he  depaflured  them 
upon  Court  Dowfty  where  fix  of  the  faid  flieep  died  ;  that 
on  the  fifth  and  fixth  of  June  following,  he  took  the  reft,  being 
ninety -four,into  the  parifli  of  Wejl  Chaliow^  and  flieared  them  in  a 
barn  near  his  houfe  there,  it  being  the  moft  convenient  p?ace 
for  that  purpofe  \  that  it  had  been  the  invariable  pra<^ice 
for  farmers  and  in  habitants  ofother  pari  flies  who  ufed  to  depafture 
their  flieep  on  Court  Down  to  fetch  their  flieep  home  from  thence 
to  their  refpedlive  parifhes  to  be  fliorn  \  that  two  days  after  the 
faid  flieep  were  fo  fliorn,  he  drove  them  to  Court  Down  aforefaid ^ 
from  whence  fourteen  of  them  were  ftiortly  afterwards  taken 
away  to  WeJi  Cia/iow  ;  that  about  the  fifteenth  of  Ateguft  then 
next  following,  he  ibid  ten  more  of  the  faid  flieep;  that  he  fold 
the  refidue  by  degrees  before  Allhallow  Tide  in  the  faid  year 
1766  ;  that  the  faid  flieep  having  ^en  fliorn  in  Weft  Chailow 
parifli,  where  they  had  been  depaibired  from  Allhalla^o  Tide 
to  the  twelfth  of  May^  he  had  paid  fifteen  fliillings  to  the  tenant 
of  J.  Pigott^  impropriator  of  the  faid  parifli,  for  the  tithe  wool 
of  the  faid  flieep  fo  Ihorn  in  the  faid  parifli :  and  he  denied,  that 
he  had  flitared  the  faid  flieep  in  Wejl  Challow  to  defraud  the. 
plaintiff ;  and  infifled,  that  as  the  faid  flieep  had  been  fo  long 
depaflured  in  Wejl  Challowj  and  fliorn  there  for  his  convenience 
without  fraud,  and  as  he  had  paid  to  the  tenant  or  le^ee  of  the 
impropriator  of  H^'eft  Challow  the  tithe  of  the  faid  wool,  he  was 
not  obliged  to  pay  the  plaintiff  the  tithe  of  the  f^  vpoly  the 

\aluc 
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value  of  which,  he  (aid;  was  worth  fifteen  (hillings  and  eight-  WcLtt 
pence,  and  no  more.  He  admitted,  that  be  had,  on  the  twelfth  ^"^ 
of  May  1 766,  or  at  fome  other  time  in  that  year,  brought  into 
Letcomb  Bajfet  four  or  five  lambs,  and  depadured  them  on  Court 
Down  \  and  that,  on  the  ninth  of  June  in  the  fame  year,  he 
brought  back  his  (heep  as  aforefaid.  He  alfo  admitted,  that  he 
was  only  a  tackjbepherd ;  that  he  rented  a  cottage  only  in  the  pa- 
ri(h  of  Weft  Chalhw  ;  that  he  had  no  land  in  that  parifli  ;  that 
he  moved  his  (heep  to  ^he  diftance  of  two  miles  to  be  (horn  ;  that 
he  (beared  his  (heep  in  his  brother's  barn,  as  he  had  none  of 
his  own  ;  and  that  he  had  paid  him  the  fifteen  (liillings 
for  the  tithes  of  his  wool,  as  he  rented  the  tithes  of  IVeJI 
ChaJtow  ;  but  he  denied,  that  fuch  payment  was  collufivc.  He 
alfo  admitted,  that  his  (heep  had  been  depaftured  in  Court  Down^ 
and  not  elfewhere,  after  they  had  been  (horn  \  and  that  lie  had 
fold  them  ofiT  by  parcels* 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witne(9es 
were  examined  only  on  the  plaintiff's  f)art.  Upon  hearing 
covnfel  for  the  plaintiff,  and  none  appearing  for  the  defendant ; 
and  upon  reading  an  affidavit,  and  the  fcrvice  of  fuhpmia 
to  hear  judgment  \  and  alfo  the  bill  and  anfwcr  ; 

Th«  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  from  the  defendant  to  the  plaintiff  for 
theagiftment  tithe  of  the  (heep  demanded  by  the  bill ;  and  the 
defendant  to  pay  the  cofts,  unlcfs  he  (hall  fliew  caufe  to  the 
contrary^  firft  paying  five  pounds  for  this  day's  attendance  two 
days  before  the  day  of  (hewing  caufe  ;  but  on  the  fifteenth  of 
tJovember  1 7  70,  no  caufe  being  (hewn,  thefaid  decree  was  made 
abfi}lute. 


GooDFELLow  <?p^;>//?  Roberts.  ^'<^"-  *''««•'» 

Northampionjhlre^  t^th  November  1770, 

'THE.reflor  of  Greed  Hougktoriy  in  the  county  oi  NorthamptoH^  The  reaor  of 

*    claimed  all  the  tithes  arifing  therein  5  and  ftated,  that  the  ^^^  i^^z^'-n^ 

defendants  had,  for  feveral  years  pa(t,  occupied  lands  thereia,  ^2ire,  ^  w^k^ 

fmd  had  growing  thereon  corn  and  grain,  which  they  had  to    the    great 

reaped  ;  barren   and  unprofitable  cattle,  which  they  had  fed  tithes  in  kind« 

and  depaftured,  and  for  the  herbage  of  which  a  fatisfaAion  ^'^  *°  ^•*  **• 

for  tithe  was  due,  at  the  rate  of  two  (hillings  an  acre,  or  of  four  ^^^^  °*fo?*  the 

ilhillings  an  head  for  each  beaft  ;  but  which  they  had  refufed  tithes  of  d«paf- 

tO  pay.  turing       b4ricq 

catlic. 

The  defendant  Roberts  admitted,  that  the  plaintiff  was  re£lor, 
and  entitled  to  the  tithes  of  corn  and  grain,  and  other  great  and 
predial  tithes  *,  that  he,  the  defendant,  had  occupied  divers 
lands  in  the  parKh  for  (even  years  part,  and  until  Jpril  1 764, 

and 
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GooorKiow  and  that  fome  fatisfaftion  for  tithe  herbage  of  cattle  might  he 

agamfi        j^^  .  ^^^  ^^  infiftedf  that  it  was  only  the  fum  of  one  (hilling  and 

oBxiTt*     g^pgj^^^  in  the  pound  upon  the  lands  fo  fed  ;  and  that  the  tithe 

payable  for  ploughed  land  was  five  fhiliings  an  acrei  and  no 

more>  whieh^  he  fatd,  he  was  willing  to  pay. 

The  defendant  Martin  affirmed,  that  he  had  not  (et  out  his 
tithes  In  kind,  nor  paid  the  plaintiff  any  money  in  lieu  thereof^ 
by  reafon  he  was  one  of  the  people  called  ^jiakers. 

The  plaintiflF  replied  ;  the  defendants  rejoined  ;  and  no  wit- 
nefles  were  examined  on  either  fide  %  and  upon  hearing  counfel 
for  the  plaintiff  and  the  defendant  Robirts^  none  appearing 
for  the  defendant  Martin  ;  and  upon  reading  an  affidavit  of  the 
fcrvice  ofy^^dsmi  to  hear  judgment  on  him  ;  and  on  full  debate 
of  the  matter ; 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  all  the  titheable  matters  and  things  demanded  by  the 
bill,  which  arofe  on  the  lands  rcTpedively  occupied  by  the  de-» 
fend^nti^  withcofts. 

Adams,  Baron. 
Perrott,  Baron. 


Mich    Tiim,  YaTEMAN   dS^nif^  CoX  ;  tt  €  CofUfS. 

Oxford/hire,  ijjth  Dt ember  1770^ 

r*  h!f^l^  T^^  ^'^  *^^^^»  that  the  reftory  of  the  parifli  o(  JBaJdon,  m 
ilaory  ^Tsai"  ^^^  county  of  DxforJy  previous  to  the  diflblution  of  the 

ilott,  in  Oieford'  monaftcry  of  thrchejkr^  belonged  to  and  was  part  of  the 
/biret  confifts  of  poflcffiotts  x>f  the  faid  monaftery  as  a  re^ry  impropriate  ( 
the  four  town-  ^^3^  ^ht  faid  rcftory  comprehended  the  townlhips  of  BaMon^ 
BdLn  5f  W  ot^erwife  Foot  Baldon,  Saint  Latvnmce  Sakbn,  Marjh  BaUon^ 
rtnct  *  Baidon,  ^^d  Littk  Boldon^  that  a  chapel  Was  erefled  before  the  diflblur 
Mar/h  Sahion,  tion  of  the  monaflery  in  the  totnafhlp  of  Marjb  BaUen  as 
and  UttU  £aU  ^  chapel  of  ei^  Only  to  Baidon  >•  that  it  was  ferved  by  a  curate  \ 
''"  '  that  it  was  prefented  to  for  many  years  as  a  chapel  $  and  that  it 

s  c  7.  Bro.  P.  "afterwards  took  the  name  of  a  thurch ;  that  upon  the  diflblution 
s.  a  Ibyn.  ^^  *^^  monaftery  of  Dorchefter^  the  faid  impropriate  reftory  of 
638,639.  Baldon^  including  J^f^  Baidon^ became  veiled  in  thb  crown ; 

that  k  was  par-  that  Htnrj  the  Eighw  granted  the  faid  rectory  of  Baldon  to 
cciof  the  monaf-  Dionjfais  Tcppes  for  his  life  %  that  afterwards  ^ueen  Elizabeth 
tery  Of  Donbef^  granted  the  reverfion  thereof  to  Hall  and  his  heirs  j  that  Hall 
^^ »  conveyed   the    fame  to  Anthony  Pollard  (the  anceftor  of  the 

'^'VP/^;'*'°•*"  ^\  defendant  Elizabeth  Lane)  and  Phi/ippa  his  wife ;  that  in  the 
the  iTiooaftcry  a  rcign  of  James  the  Ftrjty  the  laid  chapel  or  townihip  of  MarJb 
chapel  was  built  Baldon  acquired  the  reputation  of  a  parifh  and  re^ory,  and 
im  hUrfb  Balden^  as  a  ehafcl  of  esfe  to  the  parl/h  diuich  )  that  MarJb  Baldon  afterwards  acqaired  the 
rcpataupn  of  a  dilUo^  rcdloty  ; 

belonged 
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bekmged  to  Levns  PaUardy  grandfather  of  the  faid  A*  Pdlardy     Vatimi« 
as  parcel  of  the  original  reftory  of  Baidon  ;  that  the  faid  Lews        ^i^'^A 
Pollardj  in  the  reign  of  Charles  the  Firfi^  fold  and  conveyed  the      ^  fc!^ 
rectory  of  Baidon^  and  alfo  the  reflory  or  reputed  re£tory  of 
Marjb  Baidon^  to  James  Jennens:^  excepting  the  tithes  of  Littie 
Bald^  ;  that  the  plaintiff,  by  feveral  mefne  conveyances  for  that  the  irrpw- 
feverai  years,  had  been  feifed  in  fee,  and  was  then  owner  of  the  l^'*^^  redory  c/ 
impropriate  re^lory  of  £i7A&/r,  comprehending  f^/^b/y,  otherwife  ^''^^^  inJwi. 
Foot  Baidon^  fe*r.  as  aforefaid :  that,  as  owner  thereof,  he  was  en-  ^^  ha?£conJ 
titled  to  all  manner  of  tithes,  both  great  and  fmall,  yearly  ariQng  the  propeny  «f 
in  the  faid  townfhips  of  MarJb  Baidon^  Foot  Baidon ^  and  Saint  thephintiff; 
Lawrence  Biddon\  that,  for  fome  years  paft,  the  defendant  Cok  that  the  defers. 
had  occupied  a  piece  of  land,  called  Smithes  Piece^  within  the  faid  antCovoccup  cd 
impropriate  re^ory ;  that  he  had  reaped  and  gathered  tlierefrom,  ^*"'^'*     ^'«^ 
in  the  year  1766,  a  quantity  of  hay,  the  tithes  whereof  were  fy,^^j^j[p^"^ 
due,  and  ought  to  have  been  paid  to  the  plaintiff;  that  in  the  mon   fields  <d 
faid  year  he  had  alfo  occupied  a  tenement  and  land  in  Foot  baidon  j 
Baidon,  or  Saint  Lawrence  BpUonf  and  another  tenement  and 
land  in  MarJb  Baidon^  all  lying  difperfed  in  the  common  fields  of 
Baidon^  and  within  the  faid  reftory  of  Baidon ;  that  he  had  cut 
therefrom  a  quantity  of  clover,  and  carried  the  fame  away, 
without  fctting  out  the  tithes  thereof;  that  the  greater  part  of  that  tfce  occo. 
the  lands  belonging  to  the  townfhips  of  MarJb  Baldony  Saint  P»twhi^  ari^i* 
Lawrence  Baldony  and  Foot  Baidon^  lay  intermixed  in  the  fame  ^    "*^-.?*^ 
common  fields  ;  that  each  of  the  tenants  and  occupiers  of  lands  of  the    cowa- 
In  the  faid  townfhips  had,  in  refpedi  of  the  faid  lands,  common  ihlps  ; 
for  a  certain  number  of  (heep  and  cows  in  the  faid  common 
fields  ;  that  the  faid  defendant  had  fed  and  depafiured  in  the 
faid  year,  on  the  faid  common  fields,  in  right  of  his  farm  in 
Foot  Baidon^  or  Saint  Lawrence  Baidon^  feveral  cows  and  fheep  ; 
that  he  had  had  therefrom  milk,  lambs^  and  wool,  the  tithes  of 
which  ought  to  have  been  fet  out  and  paid  to  the  plaintiff  ^ 
that  in  the  faid  townfliip  of  MarJb  paldon^  within  the  faid  im-  tfaacCMalTooc^ 
propriate  reAory  of  Baidon^  there  were  iieveral  pieces  of  meadow  cupied  BatACi 
or  pafture  land,  called  Batiin's  Clofcy  Cheney's  Clofe^  otherwife  ^h     ^'"'/' 
//^/,  oiherwife  Burnthouje  Clofe^  oczn^x^d  in  1759  by  feveral  ^q^^i^""^^ 
people  ;  that  the  tithes  of  corn,  grain,  and  hay,  yearly  arifing  in  j^atjb  Bu'idat:  - 
and  upon  the  faid  clofes,  had  been,  time  out  of  mind,  fet  out  and 
paid  to  the  perfons  from  time  to  time  entitled  to  the  faid  recElory 
ixnpropriate  of  Baidon  \  that  the  tenants  of  the  faid  clofes  feve- 
rally  made  hay,  and^had  duly  fet  out  the  tithes  thereof  for  the 
plaintiff's  ufe  ;  but  that  the  defendant  Cox  had  entered  on  the 
faid  clofes,  and  took  away  the  tithes,  and  converted  the  fame  to 
his  own  ufe,  without  making  the  plaintiffanyfatisfadtionfor  the 
fame  ;  that  there  was  in  the  faid  rcdtory  of  Baidon^  a  piece  of  thn  tlie  Atkr^^ 
land,  called  Knowle^  thcntofore   parcel  of   the  faid  common  »»»   Lxm  and 
fields,  but  for  many  years  then  paft  enjoyed  in  feveralty,  and  ^^^-'^   ^'^  ^"' 
planted  with  furze  ;  that  five  lays  or  half  acres  thereof  were,  in^-*"*    '^*''" 
the  year  1766,  in  the  occupation  of  the  defendant  Lane  and 

Bacon  : 


ifWli  ; 
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YATtMAK     Bcecn  ;  that  they,  in  the  ftld  year,  gathered  therefrom  forze, 

'{'•'ft        and  conveyed  away  the  fame  without  fcttmg  out  the  tithes, 

•^"^  5         though  the  former  occupiers  had  conftantly  paid  tithes  to  the 

* '  '^'"-      plaintiff ;  that  the  defendant  Law  bad  alfo,  from  the  firft  of 

*"'  t'Lfi^  fanuan  t766,  occupied  fever al  pieces  of  land  lying  within  the 

^;rC"-  iLAJ^M^^  Hatchet  Clofi,  Fort,  Acres  Piece,  ^A  H^chet 

ruce,^Hatcb€t  Piece  ;  that  he  had  fincc  that  time  reaped  and  gathered  there- 

^^'  5  from  a  quantity  of  hay,  but  had  not  fet  out  the  tithes  thereof ; 

that  Martin  oc-  that  the  defendant  J.  Martin  occupied  a  piece  of  land,  called 

cupicd  Hanging  Hanging  Lands,  for  feveral  years,  as  tenant  to  the  defendant 

-^-•^^ »  P.  Bacon  ;  that  he  had  made  thereon  hay  ;  that  he  had  alfo  fed 

and  depaftured  cows,  fheep,  colts,  and  other  titheable  cattle, 

which  had  produced  milk  and  calves,  wool,  and  lambs,  the 

that  all  tlie  de-  ^j^j^^j  ^f  ^n  which  werc  due  to  the  plaintiff;  that  he,  the 

f<rndants  had  re-    jj^jjj^jgp  had  frequently  applied  to  the  defendants  to  come  to  an 

iTt^!"  of'the  fiS  Account  for  thetithes  fo  by  them  refpeaively  withheld  from  him 
ut^  Of      lai    ^^^  ^^  ^^^^  ^.^  ^  fatisfaftion  for  the  fame,  but  that  they  had 

refufed  fo  to  do.  The  bill  therefore  prayed,  that  the  defendants 
micht  be  compelled,  by  decree,  to  come  to  a  fair  account  with 
the  plaintiff  for  all  fuch  tithes  by  them  rcfpeftively  withheld  or 
taken  as  aforefaid,  and  to  make  a  fatisfaftion  for  the  fame. 

The  defendant  The  plaintiff  filed  his  bill  of  revivor  znAfupplemental bill  againft 
a*  dies,  and  the  Sarah  Cox,  ftating,  that  W.  Gwrthe  defendant  had  died  without 
caufe  i%  rcvivrd  nj^kinff  him  any  fatisfaftion  for  the  faid  tithes  ;  that  he  had 
againft  hs  fiftcr  •  °^   ^er,    his   fitter,  executrix  of  his  will  j    that  (he 

andexccunuu     ^^^    '^  ^^^J  f^^^^  ^„d  poffcffcd  herfelf  of  his  perfonal  eftate, 

&c.  r  that  flie  had  fince  his  death  taken  up  the  tithes  of  hay  m 
Battin's  Clo/e,  and  converted  the  fame  to  her  own  ufc  5  and  that 
flie  had  refufed  to  make  him  any  fatisfaftion  for  the  fame  5 
and  praying  that  fhe  might  be  decreed  to  account  for  the  tithes 
fo  fubtrafted  by  her  brother  in  his  life  time. 

The  defendants  The  defendants  E.  Laneznd  P.  BaconinMcd,  that  the  rcftory 
LoMi  and  Baccn  ^f  jBaldon, oihcrmk  Foot  Baldon,  and  the  reftory  of  Mar/b  Baldon^ 
f^y,  that  Mafi  ^^^^^  ^^^  ancient,  dittind,  and  adjoining  parilhes  and  reftories, 
tTni::":     and  in  fome  parts  intermixed  with  each  other ;  that  the  manors 

of  Foot  Baldon  and  Marjb  Baldon  were  likewife  ancient  .and 
diftinft  manors,  and  nearly  co-extcnfive  with  the  faid  partflies  ; 
that  the  reftory  of  Foot  Baldon,  and  all  the  tithes  thereof, 
both  great  andfmall,  were,  before  the  diffolution  of  the  monattcry 
of  Dorchtjler,  part  of  the  poffeffions  of  the  faid  monaftery,  as  a 
reflory  impropriate,  and  comprehended  the  townflups  of  FoU 
Baldon,  Saint  Lawrence  Baldon,  other  wife  called  Bi/bofs  Baldon^ 
and  Litth  Baldon ;  and  that  the  reftory  or  pariih  of  MarJb 
Baldon  never  was  comprehended  in  the  reftory  oi  Baldon,  other- 
wife  Foot  Baldon  ;  that  in  the  parifh  of  MarJb  Baldon,  othcrwifc 
Marjh  Baldington,  there  was  an  ancient  parifh  church,  which 
might  formerly  have  been  prefenttd  to  as  a  chapel  having  the 
cui^  of  fouls  J  but  that  the  fame  never  was  a  chapel  of  cafe 

to 


i 
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tp-  BalJon  \  that  the  faid  parifli  of  Marjb  BaUm'  had  betm^     ifkrmuKH 
long  before  ^hc  reign  of  James  the  Firft^  conitdered  as  a  pariflx        ^**"^ 
and  reftory  of  itfclf,  as  appeared  by  an  ancient  grant  in  the  third     ^^  CtJra, 
year  of  the  reign  of  Edward  the  Thirds  and  in  other  deeds 
zad  ancient  roHs  of  the  courts  held  at  MarJb  Baldon,  wherein 
Richard  de  Allen  was  called  **  refitor  of  the  church  of  MarJb 
"  BaUington  s**  that  on  the   diflblution  of  the  monaftery  of  wdwwn«tin- 
Ihrchejlery  the  reftory  of  Baldon^  or  Foot  Baldotiy  not  comprc-  <^"<*«**  *"    ^*»« 
hcnding  MarJb  Baldon^  fave  as  to  a  portion  of  t^ie  great  tithes  ^""^^^  ^ 
thereof,  became  vefted  in  thb  crown  ;  and  that  A.  Pollard  boUm   la  tht 
and  his  wife  became  feifed  thereof  by  grant  from  ^een  Ellza-^  pUintiffi 
betb ;  that  the  faid  re&ory  and  appropriated  portions  of  the' 
rcftory  or  great  tithes  of  MarJb  Baldon  afterwards  came  to  Li 
Pollard^vTho  conveyed  the  fame,  in  1626,  to  y,  Jennens\  and 
that  the  (aid  reftory  apd  the  faid  portions  (except  fuch  of  the 
tithes  theifof  as  were  excepted  or  referved  by  the  faid  L^  Pollard^ 
or  that  haS"l)een  fince  granted  away)  had  been,  by  feveral  mefne 
conveyances  and  defcents,  fince  vefted  in  the  plaintiff.     Aiid 
they  denied,  that  the  faid  church,  manor,  or  eftate  of  MarJb 
Baldon^  had  ever   belonged  to  Z.  Pollard  \  or  that  the  faid 
plaiotiflf  was  ever  entitled  to  all  tithes,  both  great  and  fmall, 
witliin  the  parifh  of  MarJb  Baldon;   and  iniifted,  that  the  but  that  the  faid 
defendant  Lane  was  feifed  in  fee,  in  her  own  right,  of  the  manor  "^°*'y  *"«*  »n^- 
or  lordfliip  of  Mars  Baldon,  then  lately  called  MarJb  BdUon^  Tatd^!ht\^^^ 
and  to  feveral  farms  and  me£uages  thereto  belongings  particularly  to  the  defendaot 
to  a  farm  known  by  the  name  of  the  Manor  Farm  \  that  fbe  was  ^^»t>  who  cc- 
alfo  feifed  in  fee  of  the  advowfon  and  right  of  |>atronage  of,  in,  *^J*P»^^  ^^  ^a^m 
and  to  the  reftorial  and  parifli  church  of  MarJb  Baldon  ^  that  J^^"S*fr'^ 
ihc  being  fo  feifed  did,  in  1735,  prefent  the  defendant  P,  Bac4ljfBi^^  ..      ^    \ 
to  the  faid  reftory  and  parifh  church  ;  that  he,  being 44flitutet^|h^    ^defcndlnt 
and  indud^^d  thereto,  became  entitled  to  receive  alt  tithes  arifing  Bam    to   the 
within  the  faid  parifh  and  thetitheable  places  thereof,  or  to  fome  ^**^  rcftory ; 
modusy  compofition,  or  fatisfaAion  in  lieu  thereof,  fave  and  except  i}»»«^«'*«  •»  un- 
certain corn  tithes,  in  the  proportion^£  one  in  fifteen,  of  and  ^^^^^    therwf 
in  certain  pieces  of  land  parcel  of  t^^kanor  Farm,  containing  ^xctpt    a   fif! 
about  ninety-'fix  acres,  and  alfo  on^Rrtain  other  lands  lying  tcenth  of    th«i 
difperfed  in  the  common  fields  of  Balden  of  one  in  ten,  and  alfo  «>ni^Ac»/*«« 
except  twenty  fhillings^r  0ivi7i/m  which  had  been  conflantly  and  ^^ 
immemorialiy  paid  by  her  in  lieu  and  fatisfa6Hon  of  fome  other 
tithes  arifing  on  the  faid  lands  belonging  to  her. 

The  defendant  Lane  alfo  infifled,  that  there  were  divers  iliat  there  is  a 
ancient  modajtr  payable  by  her  to  Bacon,  in  lieu  of  the  tithes  »«<'»»  of  14I,  a-' 
arifing.  on  certain  lands  in  the  faid  parilh  of  MarJb  BaUm,  ^^u^Jl^£ 
^  and  particularly  an  ancient   modus   of  fourteen    pounds    per  MaatrFami 
^annum,  which  bad  been  immemorialiy  p^id  by  her  and  her 
anceflors  to  the  re£tors  of  the  faid  parifbtin  licti  of  all  tithes 
arifing  within  the  Manor  Fartn.    She  alfo  Infifledy  that  ihe  was  i^Ktam  isal& 
4lfo  feifed  in  fee,  or  otherwife  entitled  tP  certain  pi^qes  .of  landf  ^'^^^  ^f  H^r: 
Vol.  IIL'  X  called  'tT'^'^t  '*^ 
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YATiwAif      calleJ  Haichetfs  Clcfii^  Knowk  Puce,  and  other  lands  partly  tn 


Cox 


the  faid  parifli  of  M^rfb  BaUhn,  and  partly  to  Fooi  BaSb» 
aJ^^Jrm.      formerly  port  of  an  eftatc  called  Balthn. 

that  Che  pUimiff  <     Both  the  defendants  denied,  that  the  plaintiff  was  entitled  to 

IS  not  «ntii<«<^  3ny  tithes  ariling  on  the  feveral  pieces  of  land  called  Smithes 
tithes  of   „/  _    p__    y  _.?»-..    »_..•».  r>/.A    ^c  *!. /-i.„- „f. 


to  die 


1 

! 
i 


MjifABsUm  '    -P'^^^f  Porty  Acres  Ptece^  Battirfs  Chfi^  of  three  acres,  Cheneys ^ 

otherwife  Hayis^  otherwife  Burnth^ufe  Clofe,  and  Batttt^s  Ciofer^ 

of  one  acre,  or  in  T'tventy  Acres  Te/jemenf,  in  the  occupation  of 

but  to  thetUhes  the  defendant  Cqx  ;  but  they  admitted,  that  all  the  tithes  of  the 

of  F*9t  BaUm  Qth^r  tenements  of  forty  acres  in  the  defendant  Q»cs  occupation 

^^*  belonged  to  the    plaintiff,  as  lying  within  the   faid   rcftory 

impropriate  of  Foot  Baldon.  They  al(b  admitted,  that  the 
defendant  Cox  had,  during  feveral  years,  occupied  Smitffs 
Meadow  and  the  Twe/Uy  Acres,  partly  in  the  common  fields  of 
Baldsn,  and  partly  indofed  ;  and  fet  forth  the  other  IfUids  occu- 
pied by  other  people. 

The  <kfeiubnt      The  defendant  Bacon  admitted,  that  the  faid  W.  C«c,  as  his 

tithes  a>  ha  tc-  ^^^^  grafs  of  the  faid  meadows  ;  and  denied,  that  the  other  occu- 
sant  s  piers  had  taken  away  the  faid   tithes  ;    but  faid,  that  they 

*  were  (et  out  for  him,  and  that  (he  tithes  of  ail  hay  arifing 

from  <he  (aid  clofes  had  been  cuftomarily,  and  time  out  of 
mind,  fet  oot  and  taken  by  him  and  his  predeceflors.  He 
admitted,  that  the  plaintiff's  tenant  did  in  17599  but  without 
any  right,  take  away  fome  hay  from  Battitis  Ckfe,  under  pretence 
of  being  entitled  to  the  tithe  thereof. 

iltft  there  are  The  defendants  faid,  that  they  believed  that  the  tenants  and 

oonmons    ap-  occupiers  pf  lands  in  the  common  fields  belonging  to  Foot  baidon 

fot^BaUom  and  ^^^  Marjb  Baldon^  had,  in  refpeA  of  their  faid  lands,  right  of 

Marfr  Bsidm  \  comuion  there  for  cows  and  (beep. 

that  the  fmall       The  defendant  Bacon  infifted,  that  all  tithes  arifing  from  the 

on  the  faid  fields,  in  right  of  lands  in 

donged  to  him  as  reQor  thereof  i  but 

paid  when  the  as  the.  faid  common  fieli^ad  fcarcely  ever  been  fiill  ilocked,  in 
gnater  fiait  of  order  to  avoid  difputes,  the  fmall  tithes  arifing  therefrom  had 
the  lands  lay ;     jj^^  ufually  pakl  for  the  whole  to  the  tenants  of  the  tithes  of  that 

pariQi  in  which  the  greateft  part  of  the  lands  lay* 

that  there  Is  an  The  defendants  ad mitted,  that  there  was  a  piece of  heath  ground 
AUrASaUm  a  lying  in  the  faid  pariflies,  but  belonging  to  the  manor  of  Marjb 
^2  J^^^***  Baldon,  called  the  Knowle,  which  had  been,  for  many  years, 
^f[j„gg4g  *  planted  with  furze,  and  enjoyed  in  feveralty,  and  was  at  certain 

times  commonable  to  the  owners  of  lands  in  both  pariflies  \  and 
th^  fubmitted,  whether  furze  growing  on  commonable  heithsk^ 
t^at  the  furze  Was  titheable.  They  denied,  that  they  knew,  or  had  heard, 
growing  there-  that  tithes  had  ever  been  demanded  for  furze  growing  thereon 
oiiisiipcvt^  till  twenty  years  ago,  though  they  admitte4  the  tenants  and 
U^t'w^      ^  occupiers  thereof  had^^f  late  years,  and  did  then  pay  tithes 
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in  kind  of  all  furze  growing  thereon  to  the  plaintiff*,  notwith-     Yatsmaii 
ftanding.  the  fame  in  other  parifhes  adjoining  was  not  efteemed        ^^iift 
titheablc.  ^^a,L 

The  defendant  Bacon  in£fted,  that  if  the  plaintiff' had  any  he  is  ^titled  to 
right  to  tithes  of  any  part  of  the  faid  furze,  he  had  likewife  a  the  lithci  of  fo 
rigj^o  all  fuch  parts  as  lay  within  the  parifli  olMarJb  Baldon.  "^^  ]^)S^ 
HeWmitted,  that  he  held  £ve  lays  or  half  acres  of  land  in  the  BaU»»\ 
KnowU^  belongjuig  to  u  eftate  in  Foot  BaUon\  that  in  1761  that  Uk  furce  he 
he  cut  furze  and  Itlii  therefrom,  and  carried  the  fame  away,  cutin  thepari(h 
without  Jttting  out  the  tithes,  and  ufed  the  fame  in  burning  a  ^J^^l^^fj^"^ 
kiln  ofTmic  for  the  manure  of  the  lands  in  FortyThree  Acres  iimc  for  manure. 


Piece^  wllvcof  the  plaintiff  had  received  a  portion  of  great  tithes,  andbricksfortht 
and  alfo  in  burning  of  bricks  for  the  repairs  of  the  farm-<];oufe ;  reparation  of  hi< 

-  and  he  infifted,  that  it  was  exempt  froip  the  payment  of  tithes,  ^^^  » 

even  if  furze  were  otherwife  liable  \  but  he  denied,  that  the 

\  former  owners  thereof  *had  conftantly  paid    tithes    for    the 

J^    fame. 

The  defendants  admitted,  that  there  were,  in  Marjb  Baldon  fiA  chat  the  tltbct <»f 
lands  called  Hatchett  Clofcy  Forty  Acres  Piece ,  and  Hatchett  Furlong ;  F^rtj  Acrn  Putt 
that  they  had  been  in  the  occupation  of  the  defendant  Lane  fince  *"  ^V^^  ^^ 
January  1 761  ;  and  that  (he  had  reaped  and  gathered  therefrom  * ' 

I  hay,  without  fetting  out  the  tithe  thereof,becaufe  ihe  infifted,that 

Ae  hay  tithes  of  the  faid  Forty  Acres  Piece  were  covered  by  the 
laid  modus  or  compoiition  of  fourteen  pounds  ;  and   that  the  and  that  iaWrlary 
HaUbeti  Piece  itA  Hatchett  Clofe^trc  part  o(  Little  Baldon  eftate,  Jj^*.*"  ^''' 
the  tithes  whereof  were  not  piurchafed  by    7.  Jennens.    They     "^      *  -  u    ^ 
i  further  faid,  that  they  believed  L.  Pollard  was,  in  his  life-time,  ^^^j^  "^^^^ 

L  feifed  in  fee  of  Little  Baldon  Farm^  lying  intermixed  in  the  faid  were  not  con* 

Vi       parilhes  ;  and  infifted,  that  the  tithes  of  that  part  lying  in  il/<if^  vejed    to    tii« 
BsU^  then  belonged  to  him  and  the  minifter  or  rcftor  thereof;  pl»*n"ff  i 
al^Riat  he  excepted  out  of  the  fale,  to  the  faid  '/•  Jennens^  of 
.    the  laid  impropriate  re^ory  of  Foot  Baldon  all  the  tithes  whatfo- 

ever  arifing.  from  the  faid  Little  Baldon  eftate  :  and  that  there-        V^ 
fore  none  of  the  tithes  arifing  from  the  faid  eftate  pafled  l^  the 
conveyance. 

The  defendant  Lane  admitted,  that  Little  Baldon  eftate  was,  but    that    the 
at  the  time  of  the  fale  and  i^|rvation,  a  freehold  eftate  of  inhe-  [*^  ^^^i^J,^ 
ritance  ;  and  that  the  laid  L*  Pollard  and  his  heirs,  under  fuch  j^^^ . 
exception  and  refervation,  afterwards  enjoyed  the  faid  eftate 
xempt  from  the  payment  of  any  tithes,  fave  fiich  as  belonged 
\o  the  re^or  of  MarJb  Baldon  in  right  of  that  part  of  the  faid 
eftate  which  lay  therein  ;  and  iniifted,  that  fuch  part  of  the  faid 
eftate  as  was  become  vefted  in  her  as  heir  to  him  ought  to  be 
held  free  and  exempt  from  the  payment  of  all  the  tithes,  fave  as 
aforefaid*     She  alfo  iniifted,  that  the  faid  Hatchett  Clofe  and 
other  the  lands  part  of  the  faid  Little  Baldon  eftate  vefted  in  her, 
had  been  ever  ftnc€  held  free  from  tithes  fince  the  faid  exception 
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YATtMAH     and  rcfiirvation,  fave  with  refpcft  to  fuch  rights  as  the  reclor  of 
H'''"J^        Marfi  Baldon  had  to  fuch  part  thereof  as  lay  in  his  pariflij  and 
.    ^/cwr^       except  fuch  of  the  tithes  as  had  been  feparated  and  foldtherefrom ;        I* 

and  in(i{^ed  that  as  no  tithes  wbatfocvcr,  fave  ais  aforefaid,  had 
fince  been  paid  to  the  impropriator  of  the  rcftory  of  Foot 
Baidon^  they  were  not  obliged  to  difcover,  whether  amy  wcr^iBiid 
to  the  re£h>r  of  Marjh  BdUon  \  and  that  all  the  fmall  tS&es 
in  general  o(  Marjb  BaiJanUtids,  and  alliJ|pcoriKind  hay  tithes 
arifing  therefrom,  which  had  been  ufually  enjoyed  by  the  rcftor 
of  Marjb  Baldotty  (fill  remained  due  to  hioi  9S  before  thAfi^d  faio- 
or  exchange  of  lands,  ^T 

tfiM  rK«  tichet  The  defendant  Bacon  admitted,  that  the  defendant  Martm^ 
of  the  H^$ig  during  the  faid  year?,  had  held  the  Hanging  Lands  lying  in  Marjb 
JMrf«t»^»  fi^<^«  by  leafe  from  him,  and  that  fome  hay  and  other  tithes 
B^t  as  rcOor  ^o^^  therefrom ;  hut  he  ii^(ifled,that  the  plaintiff  was  not  entitled 
ditrcof.  to  hay,  or  any  tithes  ariiing  thereon,  except  of  com,  but  that     ^ 

the  fame  belonged  to  the  rector  thereof;  that  they  had  con*  ^ 
ftantly  and  unmemoriaily  been  enjoyed  by  the  defendant 
and  his  predeceflbrs ;  and  that,  as  re£lor  of  Mkrjb  Bahkn^ 
he  was  entitled  to  all  the  fmall  tithes,  and  alfo  to  certain  portions, 
or  parcels  of  the  great  tithes  arifing  therein,  and  alfo  to^the  faid 
ilM^/ or  compoEtion  of  fourteen  pounds /rr  annum ^  in  lieu  of 
(he  hay  and  all  fmall  tithes,  and  the  greateft  part  of  the  cori^ 
tithes  anting  on  the  Manor  Farm^  and  alfo  to  all  hay  tithes  ariiing 
within  the  (aid  parilh  (fave  of  certain  lands  held  by  the  plaintiff 
from  ^een*i  College^  in  Oxford^  called  Durham  Stes  and  SpindUrs)^ 
and  alfo  to  all'  other  tithes  whatfoever  (except  fuch  parts 
or  portions  of  the  great  tithes  as  had  been  ufually  held  and 
enjoyed  by  the  plaintiff  and  thofe  whofe  eftate  he  had),  whether  ^- 
the  fame  belonged  to  him  by  the  firft  endjowment  of  th^|fiud 
church,  or  by  any  fnbfequent  gift,  grant,  endowment,  prdlHp- 
tion,  permiiiion,  right,  title,  or  claim  whatibever  ;  that  th^  ge* 
Eieral  and  unappropriated  part  of  the  faid  re£lory  of  Marfb, 
Baldon  was  vefted  in  him  by  his  inftitution  apd  indudion  there- 
to ;  and  that  all  new  tithes  arifing  therein,  whereof  no 
fufHcient  enjoyment  had  been  had  to  Hx  the  right  thereto,  be- 
longed to  him  as  general  reAor  of  ;^e  faid  parilh. 

The  defendant      fhe  defendants  Cox  and  Martin  faid,  they  held  the  faid  farm 
Ci«  likt  aafwcr   *^^  lands  as  before-mentioned,  and  put  in  the  like  anfwers  j 
•  *  and  intifted,  that  the  plaintiff  was  not  entitled  to  the  tith< 

in  kind  of  hay,  or  any  thing  in  lieu  thereof  \  but  believe( 
that  the  defendant  Bacon^  as  reAor  oi  Marjb  Baldon,  was  entitled 
to  all  tithes  arifing  on  the  Detnejne  Lands  of  the  manor  of 
Marjb  Baidon^  and  alfo  to  all  manner  of  fmall  tithes,  or  to  fome 
compofition  for  the  fame  ;  that  the  Manor  Farm  was  pare  of 
the  Demefne  Lands  of  the  faid  manor  \  and  that  an  ancient 
compofition  of  fourteen  pounds  per  annum  then  was,  and 
had  been  yearly  paid  by  the  owners  of  the  faid  Manor  Farm, 

or 
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or  their  tenants,  to  thb  rcftor  pf  Mtr/i  BMotfy  in  lieu  of  all     Yatimah 
tithes  aiiiiiig  therefrooi.  aistr^ 

The  defendant  Snrah  Cox  admitted^by  her  anfveer,her  brother's  ^ '^* 

,Nr       death ;  and  that  ihc  was  executrix,  and  had  fufficient  aflets,  q^  admit*  It 
.&c.  :  and  the  defendants  fet  forth  the  feveral  fpecies  of  tithes  fets. 
thcj  had  upon  their  faid  lands. 

^c  defendants  Bacon  and  Lane  filed  then-  crofs  bill  againft  ^"^  ^^  f*»« 
Tdttman^  fetting  forth  the  feveral  matters  mentioned  and  ^  ^^  ^^ 
infifted  on  in  their  znfmp  to  the  oi*iginal  and  amended  bill  ;  loafcertain  their 
and  praying,  that  a  triami  ilbwinight  be  directed  to  afcertain  /ight  to  the 
the  right  to  the  ttft^s  claimed  by  Taieman ;  that  the  conveyance  ***"««  ^  ^^^ 
made  by  LnutsToSard  to  fames  Jennens  of  the  rcftory  ^^^%^* 
impropriate  of  S»ot  Baldon  and  the  faid  impropriate  tithes  of    *  *^^ 

Afarjb  Baldon^  particularly  defcribed  and  fet  forth  in  the  faid 
bill ;  and  alfo  the  agreements,  articles,  and  deeds  of  exchange  of 
land§  part   of  Little  Baldon  Farm   and   of  the  tithes   thereof 
xnig^  be  produced  at  fuch  trial,  and  likewife  at  the  hearing  of 
the  MixX^  \W^^^ateman  might  be  retrained   by  injunction 
from  proceeomg  in   the  mean    time   againft  the  tenants  of 
the   pkiptifFs  apd  other   inhabitatits  of  the  pari(h  of  Marjb 
Bfl'dom/^  the  titheable  m^^rs  in  difpute  in  the  faid  caufe  ; 
and  .Jl^t  the  plaintiffs  might  be  quieted  in  the  podeflion  of 
theiispthes  according  to^their  refpe£live  rights  therein  ;  and 
particularly  that    the  right,  of  the  plaintiff ,  £//2flto6   Lan^ 
might  be  cflaUS&ed  in*  the  tithes  of  her  lands  late  part  of 
l^iftle  Baldon^mrm,  which  had  not  been  fold  or  conveyed  to 
yames   Jennens  or   to   otlgij  perfons   under   whom   Taieman 
tlaimB0d ;  and  alfo  in  all  otncr  lands  and  tithes  which  had  been 
Iponvrs^d  to  her  a^ftors  in  lieu  of  the  faid  LittU  Baldon  tithes 

TSfef  defendant  Taieman  a<|nitted,  that  Elizabeth  Lane  had  r«fm<nradm)r>^ 
siffeveral  years  feifed  of  fome  eftate  of  freehold  of  and  in  the  **•■'  ^^  ^'* 
nor  of  MarJb  Baldon,  and  alfo  of  Haicieii  Piece,  Hatcbrtt  ^^"^"^  J^ 
4fft  Clofiy  the  Kno^i  the  Great  Monk  Hilly  and  part  of  Liitle  Mwh  MarJT^M^iihm, 

fiill\  but  faid)  that  he  did  not  know  that  they  were  part  of  of  HstehfH  Piefe\ 
Litilc  Balden  farm,  excepting  Hatcbeit  Piece,  which  he  admitted  ^atebat  CJiJi^tbg 
was  part  of  the  faid  farm.  He  alfo  admitted,  that  the  parife  of  aTSlld^^ 
BaUon  comprehended  the  feveral  townihips  aforefaid  ;  that  the  ' 

re£tory  of  the  faid  parifh  formerly  belonged  to  the  monaftery  of 
Dorchefier,  in  the  county  of  0;ic/^r/j4|that  afterwards  the  townihip 
of  Marjh  Baldon,  which  bad  a  church  or  chapel,  acquired  the 
reputation  of  a  p.iriih  \  that  tlie  faid  church  or  chapel  was  ori- 
ginally endowed  by  the  lord  of  the  manor  of  MarJb  Baldon^ 
who  had  always  piefented  an  incumbent  thereto  \  that  Elixabeih  that  Ihe  ha4 
t-ane  had,  as  lady  of  the  faid  manor,  prefented  the  plaintiff  P^cfe^ted  Soa>t 
Bacon  to  the  faid  church  or  chapel  j  that  he  was  thereupo«  v^l^  aIS  ^^ 
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TATB«rA»     inftitutcd  and  induftcd  thereto ;  that  he  thereby  became  entitled 
H'^ifi        to  the  tithes  of  the  Manor  Farm,  and  of  certain  other  lands 
*/  e  Comtrs.      ^i^hln  the  laid  townfhip,  of  which  the  chaplain  of  the  {fid 
chapelry  was  thentofore  endowed  ;  but  not  to  all  tithes,  tenAs, 
titted*to'^tith«    ^"^  oblations  whatfoevcr,  or  to  fuch  tithes  as  were  infiftcd  on 
but  not  to  the  ^7  ^^^  plaintiff  Bacon.     He  infiftcd,  that  Le^uu  Pollard,  in -ihc 
extent  chimed  j  fourteenth  year  of  the  reign  of  James  the  Fir/l,  then  impropriator 
and  tnfifti,  that'  of  the  re^Vory  of  all  the  Baldons^  demifed  the  fame,  for  ninety«nine 
the  reaory  of  years,  to  William  Allen,  by  the  defcription  of  «  all  that  rcAory 
^iZX'^Btl    **  ^^  rcftories,  parfonage  or  parfonagcs  of  Foot  Baldon,  Saint 
S«,     and    The  "  Lawrence  Bftldon,  and  Mtirjh  Baldml^  with  the  tithes  thereof* 
tithe*,  except  of  **  and  three  acres  of  arable  lands  -lying  in  the  fields  pafecl  of 
UttU     Baldon^  "  the  glebe  lands  of  Baldon^  except  the  tithes  of  Little  BalJon^ 
wan  ccnvtyed  lo  «  ^^^  of  onc  tenement,  and  of  one  yard  land  jji  the  tenure  o| 
*    '  <«  p.    Shurle,   and   fuch  tithes  as   had   been   enjoyed   by   /?. 

"  Humphreys,  clerk,  then  incumbent  of  the  faid  chapel  of  Jl^^f/i 
^  *«  Baldon^  for  twenty  years  then  paft  ;"  that  he  afterwards  con- 
veyed the  reverfion  thereof  to  James  Jennens ;  and  that  he.had 
become  entitled  to  the  faid  rectories  by  a  reg^ir^rourfe  otcon- 
vcyance  from  the  faid  James  Jennens.  He  alio  ift^ed,  tlflt  in 
I2V3  Peter  De  La  More^  therrlord  of  the  manor  oiMarJb  Baldon, 
prefentcd  Hugh  de  Barkington  to  ,:rfie  chapel  of  Marfi^^ldon  ; 
and  tliat  it  was  twice  afterwards-  prefented  to  as  ^i^^hapcl  » 
but  he  admitted,  that  before  the  diffiplution  of  the  mM^ery 
of  Dorche.lerj  and  fince  that  time,  it  fflid  been  prefented  ^as  a 
church  ;  and  that  Marjb  Baldon  had  be^o  repute4  to  be  a  pari(h, 
and  the  church  a  parifli  church,  and  an'wi^ient  re£lory 
in  reputation,  and  had  been  reputed  to  be  feparate  and  diftin£^ 
from  Foot  Baldon,  Saint  LawretiU  Baldon^  and  Little ^Idon. 
He  alfo  admitted^that  the  plaintiff  Bacon  wasui:efented  to  (ft  cure^ 
of  Alarjh  Baldon^  under  the  name  of  the&feftory  and  parifh- 
church  of  Marjh  Baldon  ;  but  heln/jftedj^at  there  was  ^fuch 
^^9^  w"**"  *""^"^  parifh  church  as  Mnrjb  Baldon  }  or  that  if  thcrcwas, 
eiUhedupel.      ^^^'  ^^  fame  was  not  a  reftory,  but  only  a  ward  or  towKflgp 

with  the  rectory  of  Baldon^  and  a  chapelry  belonging  to  BeHeSn 
re£tory ;  and  that  he  was  not  reftor  of  the  faid  p^ilh,  but  only 
curate  thereof  under  him  ;  and  that  the  prefentatibns  of  a  clerk 
to  the  faid  church  or  chapel  of  Marjh  Baldon^  under  the  name  of 
a  reftor,  were  done  without  the  concurrence  of  the  then*  owner 
of  the  faid  reftory  of  Baldon,  and  could  not  deprive  him  of 
any  part  of  his  faid  rcftory  j  and  he  claimed  the  whole  tithes  of 
the  (aid  parifti  (except  fuch^ithes  within  Marjh  Baldon  as  the 
plaintiff  ^/?ro»  could  fliew  a  right  to  by  grant  or  prdfcription), 
under  the  words  of  the  conveyance  from  Lenvis  Pollard  \n  1626, 
and  as  a  general  impropriator  thereof.  He  admitted,  that  the 
inhabitants  of  Marjh  Baldon  had,  for  many  years,  baptized  their 
children  in  the  church  or  chapel  of  Marjh  Baldon^  and  had 
buried  their  dead  in  the  chapel  or  church  yard  there  ;  but 
infifted^  that  fuch  privileges  were  enjoyed  by  other  chapelries 

to 
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to  eafe  the  inhabitants  from  can7ing  tbetr  children  and  dead     Tatkmam 
to  the  reAor);il  church,  and  was  not  anj  eyidcnce  of  an  inde-         ^^ 
pendant  church  or  re^ory.    He  alfo  admitted,  thai  Fooi  Baidon      i#^  cjm. 
and   Smnt  iMwrence  Baidon^  with  the  grcateft  jfaxt   of  Littie 
Baidon^  paid  parochial  rates  together,  and  maintained  their  poor 
feparate  from  Marjb  Baldan  ;  and  that  Marfb  Baldanf  with  fmali 
portions  of  LHtk  Baidon^  were  alfo  rated^ogether  feparate  from 
the  other  BaUons.    He  infifted,  that  fm  faid  L.  Pollard  was, 
in  1626,  alio  (eifed  of  the  faid  farm  and  eftate  called  LhiU  Bai- 
don ;  and  admitted  that  Johm  Danvers^  father  of  SrcMm  Daftvers, 
was  at  the  fame  time  feifed  of  the  faid  manor  and  man<H-  farm 
oS  MarJb  Baidon  ^  that,  as  lord  of  the  faid  manor,  he  had  a  right 
of  prcientation  to  the  faid  church  or  chapel ;  and  that  the  faid 
Robert  Humphrtfs  was  then  incumhent  thereof,  and  held  and 
enjoyed  all  the  glebe  lands  and  tithes  with  which  the  faid  chapel 
had  been  endowed.     He  faid,  that  he  believed  that  the  faid  Z. 
Pollard^  or  J^  Pollard  his  fon,  who  intermarried  whh  the  faid 
S.  DamxTSy  afterwards  fold  the  whole,  or  the'  greater  part  of 
Little  Baidon^  with  all  tithes  anting  therefrom  ;  but  whether 
t^   on  the /ale  thereof,  and  of  the  faid  efiate  occupied  by  the  faid 
SburUy  they  made  any  refervation  thereof^  or  of  any  of  the  tithes 
thereof,  from  the  defendant,  he  knew  not ;  but  admitted, 
in  cafe  any  part  of  the  faid  eftates  or  tithes  were  referred, 
the  fame  defcended  to  the  plaintiff  Zanr,  grand  daughter  of  the 
faid  7.  Pollard.    He  further  iniifted,  that  after  the  fale  of  the 
faid  redory  to  the  faid  J.  Jennens^  the  faid  £•  Pollard^  and 
alfo   the  pnrchafers  of  the  laid  eftate  claiming  under  him, 
had  held  and  enjoyed  Little  Baidon  eftate  free  from  the  payment 
of   tithes,  except  fuch  parts  and   tithes  as  had   been  fince 
feparated  therefrom.     He  admitted,  that  the  plaintiff  Xtfxrr  had, 
for  many  years,  held  lands  free  from  the  payment  of  tithes  \  and 
iniifted,  that  fuch  lands  were  part  of  Little  Baidon  eftate,  and 
fome  of  the  lands  whereof  the  faid  L.  Pollard  rckryfcd  the  tithes 
on  the  fale  of  the  faid  rectory  ;  but  he  admitted,  that  fuch  lands 
andjithes,  not  having  been  fold  with  the  reft  of  Little  Baidon 
eftate,  had  defcended  to  her,  as  heir  of  the  faid  L,  Pollard  ;  but 
whether  fuch  lands  were  part  of  Little  Baidon  eftate,  or  exempt 
from  the  payment  of  tithes,  he  could  not  fet  forth.  He  infifted, 
that  divers  agreements  and  conveyances  had  been  executed  be- 
tween the  faid  L.  Pollard  and  J.  PollardyZnd  thofe  claiming  under 
them, with  other  perfons  proprietors  of  lands  in  Baidon,  and  divers 
exchanges  made  of  land  parts  of  Little  Baidon  Farm,  for  other 
lands  belonging  to  fuch  othen^rfons ;  and  that  the  tithes  of  the 
faid  lands  were  alfo  exchanged  with  the  faid  y.  Jennens ;  and 
•    that  by  means  thereof  the  tithes  of  the  faid  lands  were  feparated 
from  lands  themfelves,  and  belonged  to  him  as  claiming  under 
the  faid  James  JenHem*     He  admitted,  that  he  claimed  the  tithes 
of  all  hay  arifing  on  the  faid  lands  late  part  of  Little  BaUcn 
parmf  or  on  the  lands  taken  in  exchange  for  the  fame  ;  and 
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aJvoiWon  ;  an  indcntarc  of  ICdrfey  dated  the  tircntieth  of 
•////rr,  in  the  firft  year  of  Ednxxtrd  the  Sixtb,  between  Ldrd 
Uliidfjr '  and  John  Rcyhn  and  others,  of  the  faid  manor  of 
Alarjh  BaldingtQn  and  the  advowfao  thereof ;  an  indenture 
of  releafe»  dated  the  fifth  of  Aprtl^  in  the  fourth  and  fifth  years 
of  the  reign  of  Fhillp  atid  Mary^  from  Walter  Wtndfor^  fon  of 
Lord  Wind/or,  to  Sir  Thomas  P(^  and  his  wife^  of  the  manor  of 
Marfb  Baldingtotiy  and  the  advowfon  and  right  of  patronage 
to  the  pariih  church  of  Marjb  Baldan  ;  indentures ^^  fine  of 
Hiiury  Term,  in  the  fourth  and  fifth  years  of  Fbilip  M  Afary^ 
between  the  faid  Sir  Thomas  Pope  afl^  Elizabeth  his  wife^ 
pkintiSs^and  William  Lord  fVindfory  deftndant  of  the  manor  of 
Marjh  haldon  and  the  advowfon  thereof ;  a  ^t,^  of  warranty 
between  tiie  fame  particsof  Ea/ler  Term^  in  the  fotvih  and  fifth 
years  of  the  faid  Philip  and  Mary  of  the  fatd  manor  and 
advowfon  ;  an  indenture^  dated  the  eighteenth  of  January^ 
'  m  the  thirty-feventh  year  of  ^een  Elizabeth,  between  ff^iUiam 
Pope  of  the  one  part,  and  Daniel  Danvers  and  Sufamiah  his  wife 
of  the  other  part^being  a  grant  of  the  faid  manor  and  advowfon  ; 
an  indenture,  dated  the  tenth  of  0£hber  1613,  ^>^g  ^^^  fer- 
llcment  made  on  the  marriage  of  John  Danvers,  fon  and  heir 
cf  the  faid  Daniel  Dafivtrs,  with  Anne  the  daughter  of  Anthony 
Sadler i  of  the  faid  manor  of  Marjh  Baldington,  and  the  advowfon 
and  right  of  patronage  to  the  faid  church  of  MarJb  Baldon  ^ 
an  indenture,  dated  the  twentieth  of  Aprils  in  the  twelfth  year 
<if  Charles  the  Firjl,  whereby  John  Pollard  and  Sufannab  his 
wife,  daughter  and  heir  of  the  faid  John  Danvers,  covenanted 
to  levy  a  fine  of  the  manor  and  advowfon  \  and  on  full  debate 
df  the  matter  i 

Bfth  biQs'  dir.  The  Court  ordered  the  original  bill,  the  amended  bills,  the 
Bftikd  with  i^iw  of  revivor  and  the  fupplemental  bill  filed  by  the  plaintiff 
•»•••  Francis  Tateman  to  be  difmifled  with  cofts  ;  and  the  bill  filed  by 

Phamtel  Bacon  and    Elizabeth  Lane,  widow,  againft  the   faid 
Francis  taUman,  to  be  likewife  difmiffed  with  tofts* 

By  an  order  made  in  this  caufeon  the  eighth  day  of  June  lyjtp 
a  rehearing  was  granted  ; 

The  pKs;e«cJlng$       And  Elizahiih  Lane  having  departed  this  life,  the  fuit  was 
revived   aya.nft  revived  againft  C  Willoughbyi  executor  of  and  devifee  in  her 
Z^]^!^ltib  '^^^^  ^"^  '^  Cawley  her  heir  at  law,  who  appeared,  and  th^  faid 
T.  Cawley  filed  his  anfwer  thereto,  and  the  faid  fuit  and  pro- 
ceedings  were  revived. 

On  the  twenty- fifth  day  of  June  laft,  the  further  hearing  of 
this  caufe  was  adjourned,  with  liberty  to  the  plaintiff  in  the 
mean  time,  on  payment  of  the  cofts  of  the  day,  to  amend  his 
bill  of  retnvory  and  require  an  anfwer  thereto  from  the  defendant 
C.  IVilloughby^  In  purfuance  thereof,  the  plaintiff  amended  his 
bid  i)frtivivor,  and  th^  defendant  filed  his  aofWer  thereto. 
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The  ^dBfc  came  on,  on  the  twenty-fixth  of  November  1772,     Yatimak 
and  was  lieard  for  feveral  days ;  and  upon  hearing  counfcl  for        ^£^^ 
all  parties ;  and  reading  feveral  orders,  to  prove  exhibits  at  the         9^  '^^ 
hearing  viva  voce;  and  ..upon  reading  the  former  evidence,  with  ^  * 

feveral  additional  exhibits  j  the  Court  ordered    the  caufe  to  |^  fervid  daji. 
fiand  over  for  the  judgment  of  the  Court. 

The  caufe  (Vanding  this  day  in  the  paper  of  caufes  came  on 
for  the  opinion  of  the  Court,      t^ 

The  Court  ordered,  that  fo  much  of  the  order  made  on  The  decne  dtf* 
the  hearing  of  this  caufe  on  the  thirteenth  day  of  December  miflins     Tom. 
1770,  as  diredled  that  the  original  and  amended  bills,  and  the  ^*«*>*Ui*r«i- 
bill  of  revivor,  arid  fupplemental  bill  of  complaint,  filed  by  the      \ 
fatd  i^aintiff  i^  Te^ian^  (hould  be  difmifled  out  of  this  Court,  ^ 

with  cofis,  to  be  taxed   for    the  defendants  by  the  deputy 
remembrancer  be  affirmed ;  and  that  the  fum  often  pounds,  the 
.^d^ppofit  paid  into  court  by  the  plaintiff,  to  abide  the  event  of 
*the  re-hearing  of  this  cauiej  be  paid  out  to  the  defendants,  or 
their  clerk  in  court.  :  ; 

Now  on  the  fourth  of  February  1774,  upon  hearing  counfel  ^^  thefiM^. 
for  the  defendants,  praying,  that  the  following  order  of  the  cree  aAnned  m 
House  of  Lords  might  be  made  an  order  of  this  Court,  to  the  Ho«t«ttr 
WIT,  **  DieMercurii,  the  twcnty-fixth  of  January  1774,  after  ^^^^^^ 
«•  hearing  counfcl  this  day  upon  the  petition  and  appeal  of  jR 
«<  Tateman^  gentleman,  complaining  of  part  of  a  decree  of  the 
<«  Court  of  Exchequer  of  the  thirteenth  day  o( November  1770; 
•«  and '  alfo  an  order  of  the  faid  court  of  the  twenty-fixth  day 
•<  of  November  1772,  affirming  the  fame,  and   praying,  that 
«  the   fame   might  be  reverfed,  or  that  the  appellant  might 
*<  have  filch    other  relief  .Jn  the   premifes,  as  to  this  hou(e  * 
««  feould  feem  meet ;  and  alfo  upon  the  ^anfwer  of  Sarai  Cox^ 
*<  and  others,  put  in  to  the  faid  appeal,  and  due  confideration 
''  had  of  what  was  offered  on  either  fide  in  this  caufe;  it  is 
€€  ORDERED  AND  ADJUDGED  by  the  lords  fpirltual  and  temporal 
<<  in  pailiament  affembled,  that  the  faid  petition  and  appeal  be^ 
**  and  is  hereby"  difmiffed  this  houfe  ;   and  that  the  faid  decree 
<^  and  orc^r  therein  complained  of  be,  and  the  fame  are  hereby 
«•  affirmW.     Ashley    Cowper,   C/erk  of  Parliament/'     And 

The  Court,  upon  reading  the  faid  drder  of  the  House  of 
liOKDS)  ordered  it  as  prayed. 

Peacock  aiainjl  Greenhilu  Tiiii.  Tmk, 

JSfex    ^tb  July  1768. 

THE  bill  ftated,  thai  Jctn  Pickerings  deceafed,  was  for  twen-  The  plaintiff,  ai 
ty  year   bcfor  ,  and  at  his  death,  feifed  in  fee  fimple,  or  of  ^'^S^^^^ 
fome  other  good  eftate  in  pofleffionj  of  all  that  grange  or  ^^^cUimtchc 

manor  tithes  of    Ham 
f-V^  -  Frith  Fam^^ 

tod. 
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p*Af-cK  maoor  called  Wood  Grange^  with  all  the  rights,  &c<ftiiare  m 
«»*i^'2Ji.i.  the  parifh  of  W^fi  Ham,  in  the  county  of  Efix,  and'  all  thofe 
ten  acres  of  m<»dow,  lying  in  Highanfs  Mead,  and  all  thoic 
arable  lands  which  were  formerly  woodlands,  and  had  then  late 
been  griobbed  up,  and  converted  into  tillage  with  their  peifpective 
appurtenances  in  the  faid  parifti,  to  the  iaid  grange  or  manor 
belonging,  containing  fixty  acres,  and  all  thofe  tithes  of  grain 
and  hay  to  the  reftory  of  WeJiHaw  belonging^or  increaiSng Tronic 
Stratford  Langtborne,  together  with  the  tithes  of  Clophonuy  on  th# 
BOFth  fide  of  the  highway  thereto  to  Ham  Friih,  »nd  £roni 
Stratford  Lat^gtborne,  on  the  fouth  part  of  the  highway,  to  the 
north  part  of  Green  Street  and  Stratford  Langt^m,  together 
with  the  tithes  of  Weftneyy  to  the  parifli  church  of  IVeJl  Ham^ 
ffod  from  thence  up  to  Upton  Crojs,  and  fo  br  I^ortway,  to  the 
fonth  end  of  the  highway  called  Green  Lane  with  their  refpedivc 
sppurtenances,  &€.  in  the  parifhes  of  tTefi  Ham  and  Eafi  Ham  i 
that  being  fo  feifed,  he  made  and  duly  executed  his  laft  will^ 
dated <he  feventcenth  of  jD^^eimAer  .1754,  and  thereby  gave  an<l^ 
devifed  his  reni  eAates  at  Wi^  Ham  to  his  neice  Ann  Aiacbitr^ 
for  life,  and  after  her  dcceaie  to  the  plaintifT  Marj  Peacock's 
children,  &c.  5  that  the  plaintiff  Mary  Peacock*!  mother,  j1n9 
Machin,  on  the  death  of  the  faid  Join  Pickering,  entered  oa 
the  premifes,  and  enjoyed  them  until  her  death  in  the  year 
^  >7S^9  that  the   plaintiff  Mary  Peacock  then  became  entitled 

thereto ;  that  ihe  had  ever  iince  enjoyed  the  fame  ;  that 
previpvs  to  the  marriage  of  John  and  Mary  Peacock,  the  plaintiff' 
Mary^  by  indenture,  dated  the  twenty-fifth  Septcmier  1765^ 
made  between  them  and  the  defendants  Coates  and  Cooper,  die) 
atffign,  demife^  ^c.  to  the  faid  defendants  her  real  cftates 
£tuate  in  Ea/l  Ham  and  ff^ejt  Ham,  to  hold,  &c.  lor  nintty* 
nine  years^  &c.  upon  truft  to  permit' her  the  faid  Mary  Peacock  t^ 
receive  the  rents,  iiTues,  and  profits  to  her  feparate  ufe  \  that  the 
defendant  Greenbill,  for  fixteen  years  paft,  had  held  lands  and 
tenements,  particularly  fifty  acres  of  arable  land,  parcel  of  a  farm 
called  Ham  Frith  Farm,  in  the  feveral  titheable  places  aforefaid  ; 
that  the  tithes  of  corn  and  grain,  yearly  arbSng  therefrom^ 
}iad  of  right  belonged  to  the  plaintiffs  for  eight  years  ps^ft*  In 
Jkind,  as  tei^nt,  farmer,  or  lefiee  thereof ;  that  the^faid  de- 
fendant had  for  many  years  occupied  the  faid  fifty  acres  of 
land,  and  had  fet  out,  rendered,  and  paid  in  kind  to  the  plain- 
tiff i/M^U/zi  father,  who  was  leffee  of  the  fakl  tithes,  and  to  the 
faid  plaintiff  fince  his  death,  the  tithes  of  the  iaid  premifes ;  but 
that  for  three  years  paft  he  had  wholly  fubftra^ted  the  fame  \ 
and  that  the  faid  tithes  were  of  the  yearly  value  of  ten  pounds. 
The  bill  therefore  prayed,  that  the  defi;ndants  Coates  and  Cooper 
might  fet  forth  what  eftate,  right,  apd  title  they  claimed  to  the 
faid  tithes;  and  th^t  the  defendant  Qreenhill  might  account 
with  and  pay  to  the  plaintiffs,  or  to  one  of  them,  the /ingfe  value 
of  all  titheable  matters  which  had  arifcn  on  the  faid  premtfes^ 
in  his'  occupation  within  the  Ipace  of  three  years  paft. 

^  The 
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luncaoie    maicers  wnicn  naa  arncn  wiinin  rne  ipacc  ot  inrcc 
vi*  ycArs,  atnd  to  accouttt  for  and  pay  the  plaintiffs,  dt  one  of  tlicm,  ^f  ,htt^ 
the  fingk  value  thereof,  and  as  to  fd  much  as  fought  any  rdicf  land,*  wei 
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The  def<indant  Greenhlll^  as  to  fd  intKh  of  the  biH  as  required      PiAcncr 
him  to  difcovcf  th6  quantities,    qualities,    and  values  of  the         '^^'""^ 
tlthciWe   matters  which  had  arifen  within  the  fpacc  of  three      «*»**""«•• 

^  The    defend  nt 

_     ^  ^  _  .  were  par- 

againft  him  cdnc^niing  the  fame,  pleaded  \n  bar,  and  roa  cci  of  the  p^r. 
i?TEii  sAl^,  that  the  fifty  acres  in  the  bill  mentioned  to  be   in  f^^Tions  of  th« 
his  occupation,  and  cVcry  part  and   parcel  thereof,  had  been  ^.^^^V^J  J^^*' 
before,  and  at  the  times  of  the  Rirrender  and  dtflbluttoii  of  the  ooeoftJifsre^'* 
late   monaftery  or  abbey  of  Stratford   Langthome^    parcel  of  er  ah»>ic»,  and  cf 
the  pofiefliorls  and  deriiefn^  hnds  of  the  abbots*  and  monks  or  '♦»•  Ofiittian  •r. 
convent  of  the  faid  abbey ;  that  they  were  in  the  aiChiacl  poflVf-  '"' ' 
fion  and  tfcctipatidft  of  the  abbot  and  monks  Thereof;  that  the  t|nt  it  wa.  held 
faid  abbey  was  one  of  the  greater  monaftcries,  and  of  the  order  ^^^  ^'^'  **  '^** 
o[thcCiJ?e,iuAj ;  and^hat  the  ftid  lands  were  held  by  the  faid  ^^^Xw^^ 
abbot  and  monks  or  convent  acquitted  and  difcharged  of  the 
gaymem  of  tithes.    The  ftea  further  ftated,  that  the  faid  abbot  th*ttiw  did  «b- 
and  monks  or  convent  had  been^  for  time  immemorial,  and  bey  ajfo  hcW  c Ue 
Were  at  the  times  of  the  flirreitder  and  dilTolution  thereof  feifed  5rJf  "^L  and 
and  poiTeited  of  the  reftory  and  paribnage  of  the  parifh  church  thcti!iK».>f «"-« 
of  Jpffi  Hdm^  and  of  the  tithes  in  the  bill  mi^ntioned;  that  ^rithF^mi 
the  faid  abbot  and  nionks  or  convent  had  been,  for  time  im- 
memorial! and  weffe,   at  the  times  of  the  diflblution  and  the 
fiirfender  flMreof,  feifed  and  poffeflTed  of  the  faid  fifty  acres  of 
Ihnd,  and  then,  and  f6r  time  immemorial,  had  occupied  the 
fame  ;  that  they,  on  or  about  the  eighteenth  of  March,  in 
twenty-ninth  year  of  the  feign  of  Henry  the  Eightb,  furrender- 
^   the  faid  monaftery  or  abbey  into   his  hands ;  that  it  was, 
by  an  aft  made  in  thirty-fird  year  of  his  reign,  diliblved,  and 
all  the  pofieillons   there^  veiled  in  the  faid  king,  his  heirs, 
and  fircceflbf s  ;  and  that  -thccaby  the  poflcflions  and  lands  in 
their  poiTeflidn,  and  the  iaid  fiifty  acres  became  difcharged  from 
the  payment  of  tithes.  The  plea  funher  ftated,  that  the  faid  fifty  tha^    ^i^  fiui 
acresof  land  were  pan  of  the  Ham  Frith  Farm^znd  that  the  fame,  farm  is  autofthe 
and  every,  part  thereof,  were  out  of  the  bounds  or  diftri&  from  ^»theabic  placet 
which  the  plaintiflFs,  by  their  bill,  claimed  to  be  entitled  to  ^^^^^  ^**^ 
tithes.    The  defendant  then  by  his  anfwer  faid,  that  he  knew  ^   "*   » 
not,  fave  by  the  bill,  that  J.  Pickering  was  feifed  of  the  grange  or 
manor  called  If^ood  Grange^  with  the  appurtenances,  or  of  all  or 
any  tithes  of  grain  or  hay  lo  the  reftory  of  lyeji  Ham  belonging, 
from  Sttatfofd  Langthcrne^  or  the  tithes  oiClopham*s  or  IVeflttey^ 
or  from  or  to  the  boundaries,  &c,  in  the  faid  bill  mentioned,  ^^   ^y^^    ^^ 
OT  aiiy  of  them,  or  of  any  mcfluages,  lands,    tenements^  or  ptaimiff  is  m 
hereditaments  to   the  faid  grange  or  manor  belonging,  or  of  Teifcd    of  K 
jany  other  premifes  in  Weji  Ham  or  Eaji  Ham ;  but  that  he  was,  »n)pro|>riatwj||| 
•at  his  death,  in  poffeffion  of  divers  lands  and  tithes  in  the  faid  ^-"^^'^^^'^Wl 
county,  and  that  fome  parts  thereof  might  be  lying  in  the  faid 
pariihes.    He  alfo  faid,  that  he  knew  not  whether  Jun  Machin 
lad,  on  his  dcath|  entered  on  the  premifes  -,  nor    whether 
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Pt ACOCK  the  plainjtiff  Maryd\A^  upon  her  death,  become  entitled  to  the 
Q%"^Tuih  ^^"^^>  "®^  whether  (he  interm^irried  with  th^  plaintiff j  but 
that  the  plaintiff  Huddle  had  frequently,  againft  the  defendant's 
willy  taken  and  carried  away  fome  of  his  com  and  grain  arifing  |te 
on  the  faid  fifty  acres,  under  pretence  that  he  was  entitled  to  the  ' 
tithes  thereof;  and  that  he  the  defendant  had,  ever  fince  Michael'^ 
mas  1763,  prevented  him  from  fo  doing,  and  had  not  paid 
him  any  compofition,  on  account  of  tithes  fince. 

The  plea  was  argued  and  over-ruled. 

that  the  faid  The  defendant,  by  his  further  anfwer,  faid,  that  the  faid 
lands  riefccnded  monaftery,  &c.  and  particularly  the  faid  fifty  acres  defcended 
^mUT^"^  ^"'^  to  William  and  Matj,'2S  heirs  and  fucceffors  of  Henry  the 
ttM^ilty  fx»t)t^  -E/^A/A  i  that  by  a  grant  under  the  Great  Seal,  dated  the  fif- 
ed th€m  to  c?.  teenthof  7w«^  1754,  they  granted  to  G.  -Bo^/A  all  that  the  manor 
Stetb',  of  JVeft  Ham,  and  divers  lands,  &c.  in  the  faid  county,  and 

the  faid  fifty  acres,  to  hold  to  him,  his  executors,  &c«for  nine- 
ihar^ficf/' grant-  nine  ycars,  from  the  death  of  hcrmajefty;  that  fhe  died  the 
Itt'cri'l^'l  twentieth  of  December  1705,'  and  by  indenture,  dated  the  firft 
inift-  "*  of  7^^^  1720,  between  the  faid   G.  Bo(4b   of  the  firft  part, 

ji.  Crop  and  jf.  Grig/hy  of.  the  fecond  part,  and  %  Blmnt  of 

the  third  part,  the  laid  G.  Booth, granted  and  dcmifed  the  faid 

fifty  acres,  to  hold  to  the  faid  A*. Crop  and   J.  G'rigjhy,  their 

executorsi^  &c.  from  the  twenty-fixth  of  Jme  1733,  for  fixty- 

nine  years,  in  trufl  for  the  faid  y.  Blount^  his  executors,  &c.  \  * 

that  by  an  a  A  of  parliament,  made  the  feventk  year  of  George 

the  Firfti  intitled,  an  Aft  for  raifing  Money  upon  the  Eftates  of 

the  late  Sub-goverhor  and  other  Officers  of  the  South  Sea 

Company,  &c,  the^ftate  and  intereft  of  the  faid  A.  Crop^  J^ 

Grigjby^  arid  5xr  *J*  -S/ww/,  in  the  faid  fifty  acres,  vcftcd   in 

truftees   for   the  purpofes  in  die  faid    aft  mentioned,    with 

%\ut  Ham  Tilth  power  to  fell  the  fame  ;  that  Bylvirtue  of  fome  of  the  truftces, 

It^A  ^^E^rl  ^^c  faid  fifty  acres  vefted   in  %hn  Earl  of  Ttlney  for  the  rc- 

TJney-y  fiduc  of  thc  faid  term;  that,  by  indenture,  the  twenty-fecond 

that /ivfflr/de-  of  May  1 754,  the  Earl  dcmifed  the  faid  fifty  acres  to  thc  dc- 

miicd  them  to  fendant,  his  executors,  &c.  for  fourteen  years,  from  Michaelmajt 

'"^  then  next,  and  that  he  had  ever  fince  been  intfae  poffeifion  there* 

of )  that  upon  the  expiration  of  the  faid  G.  BootVs  grant,  thc  faid 

premifes  would  become  the  poffeffions  of  the  Crown.     Thc 

defendant  alfo  faid,  that  the  faid  fifty  acres  of  land  were  in  thc 

Ward  of  Ham^  or  Church  Street,  being  one  of  the  three  dilllrifts 

4       '^  into  which   the  parifh  of  Wefi  Ham  is  divided,   and  not  in  the 

-  -'  ward  of  Stratford,  one  other  of  the  faid  diftrifts,  and  he  fub«  ^k 

»  :.;,  mitted  to  the  Court,  that  as  the  plaintiffs  were  not  entitled,  as  ^^ 

he  contended,  to  tithes  of  the  faid  fifty  acres,  they  were  not 
•  *  entitled   to  any  difcovery  of  the  quantities  and  values  of  the 

titheable  matters  in  the  bill  mentioned. 
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The  defendants  Cfopir  and  C^ies^  by  their  anfiver,  faid,  th^      P«AcrcK 
by  indenture  tripartite,  dated  the  twenty-fifth  oi  Septctftber  1765,    ^  ^IThLz 
made  previous  to  the  marriage  of  the  plaintiffs  Peacock^  they  _ 
were  named  tniftees  for  the  benefit  of  the  plaintiff  Mary^  and  ^,^,^ 
were  ready  and  willing  to  aft  in  fuch  truft,  as  the  Court  (liould 
direftj  being  indemnified  and  paid  their  coils,  and  were  willing, 
that  the  plalntifis,  or  feme  of  them,  ihould  receive  the  tithes 
tlemanded  by  their  bill  for  their  own  benefit,  they,  the  defend- 
nts,  not  claiming  any  right  thereto,  othcrwife  than  as  truftees. 

The  plaintifis  replied  tp  the  defendant  Gn^hiiTs  plea  and  ^^  "«* 
anfwer  \  the  defendant  rejoined ;  ami  .witneifeFwere  examined  ^*"*' 
on  both  fides  ;  and  upon  hearing  counfel  on  both  fi Jes,  and 
reading  a  grant,  under  the  Great  Si*  al,  dated  the.  twenty- 
eighth  of  February^  «n  the  third  year  of  CbarUs  the  sirft^  to 
Georgi  Earl  of  Toinefsy  his  heirs  and  afligns  of  all  the  tithes 
of  grain  and  hay  to  the  reftory  of  Wc/i  Ham  belonging, 
growing,  coming,  or  renewing  out  of  Stratford  Langthstrne^ 
together  with  the  tithes  of  Clopoams^  on  the  north  part  of  the  * 

highway  there  to  Ham  trith^  and  from  Stratford  Langthorne 
^^orefaid,  on  the  fouth  part  of"  the.  highway  to  the  north 
part  of  Green  Street  and  Stratford  Langthorne^  aforefaid,  to- 
gether with  the  tithes  of  Wejiney^  as  far  as  the  parifh  church 
of  W^ejl  Hanif  and  from  thence  to  Upton  Crofsj  f^d  fo  by 
Partfway  to  the  (buth  end  oi  the  highway  called  Green  Lone^ 
with  every  of  the  appurtenances ;  and  reading  the  will  of  the 
faid  f^n  Pichering^  dated  the  feventeenth  of  December  1754; 
a  fui^^y  fi'om  the  office  of  augn^ntation,  being  the  grant 
from  W"illiam  and,  Marf  to  G.  BootL^  his  executors,  adminiC. 
tratcft's  and  affigns,  dated  ^e  fifteenth  of  June  1694  ;  di-  . 
vers  proofs  taken  in  the^^nife;  and  on  full  debate  o£  the  "* 
matter ; 

The  Court  ordered  the  bill  to  be  retained  for  one  year.  The  WU  retiln,- 
and  the  plaintiffs,  in  the  mean  time,  to  be  at  liberty  to   ofing  ***  ^^  *  '^■^' 
an  a£)l|p  at   law,  upon   the  ftatute,  againft  Greenhill  for  the 
recovc^  of  tithes  by  them  demanded  in  their  bill,  in  their, 
or  in  fome  or  one  of  their  own  names,  or  in  the  names  of  the 
defendants  P.  Coates  and  W.  Cooper^  the  HM  truflees. 

The  bill  was,  by  feveral  orders,  further  retained  ;  and  on  the  The  pWotlff  re- 
nineteenth  of  November  i  770,  upon  counfel  for  the  plaintiff  in-  ^"^^ »"  •"  "^^ 
fbriiiing  the  Court, that  the  plaintiffih/^fofgci  had  brought  an  ac-  "^  **  '*'^* 
tion  againft  Greenhill  %  that  the  fa^  had  been  tried ;  that  the 
plaintiffs  had  obtained  a  verdift  therein  for  ninety  pounds,  being, 
the  treWe  value  of  the  faid  tithes  for  three  years  after  the  rate  of 
feven  pounds,  top.  ihillings,   per  annum  \    that   the   plaintiffs 
had  agreed  to  accept,  and  the  defendant  Greenhill  had  fubmitted 
to  pay  his  faid  tithes  for  the  faid  years,  at  the  rate  of  feven 
pounds  ten  (hillings /#r  annum ;  and  that  the  faid  plaintiffs  were 

fatisiied 
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Pkacocx      fatisfied  for  the  Taid  tithes  for  1770';  and  on  reading  the  order, 
afroinfl        pqftea^  and  verdiA ;  and  hearing  cotinfel  for  the  defendant  \ 

The  tiihct  de-       The  Court  ordered  and  demed,  that  /.  GreenbtU  do  pay 
•r»e^-  to  the  faid  plaintiffs,  or  one  of 'them,  twenty-two  pounds,  ten 

fhillings,  for  his  tithes  for  the  years  1^67,  1768,  and  17699 
after  the  rate  aforefaid,  and  their  cofts  of  this  fuit  to  be  taxed 
by  the  deputy  remembrancer. 


Mich.  T»«»r,  Greenhill  orainjl  Peacock. 

EJfe»y  igih  November  1770. 

Tiie  plaintiff  qpHE  bill  ftated,  that  by  leafe  dated  the  twentywfecond  of 
tlft  Hom:  ^  ^^y  ^754,  John  Child,  Etirl  of  Tihey,  dcmifed  to  the 
Ham  FrithFtrm  pl^intiff,  amongft  Other  premafes,  fifty  acres  of  land  in  the 
in  ilie  parifh  of  parifh  of  Jf^efi  Ham^  m  the  county  of  EJex^  parcci  of  Ham 
fFeji  Uam,mEf»  Frith  Farm^  to  hold  to  him,  &c.  for  fourteen  years  ;  that  he 
/rxyasicnan^r  entered  upon  the  faid  premifes  5  that  he  had  enjoyed  them  ever 
Jj^"  .  ^  fince  -,  that  the  Earl  had  lately  demtfed  to  him  a  farther  term 

of  fourteen  years  in  the  faid  premifes  ;  that,  foon  alter  hb  en* 
tering  upon  the  faid  premifes,  he  was' applied  to  by  Ann  Machin^ 
or  her  lefTee,  who  claimed  to  be  entitled  to  the  tithe  of  com» 
grain,  and^&ay  arifing  from  the  faid  fifty  acres  of  land,  to  iet 
out  the  titlies  thereof ;  that  he,  conceiving  that  tithes  were  due 
of  common  right»  as  the  former  tenant  of  the  faid  premifes 
had  paid   the  tithes,  did  thereupon  pay  the  fame  to  tbe  faid 
Ann  Machin  to  her  death  j  .that,  a&er  her  death,  he  peMRtted 
the  defendant  Mary  Pea^^ck  to  receive  ^he  fame';  diat  lately  he 
'   had  been  informed,  that  the  faid  M^  acres  -were  exempt  from 
ivm  was  parcel  ***^  payment  of  tithes;  that  the^pon,  on  recourfe  bad  to 
of  the  abbey  oi  divers  rccords,  he  difcovered  that  the  faid  fifty  acres  were 
Straff 9rd  Lang    beforc,  and  at  the  time  of  the  furrender  and  dillblution  of  the 
tbcrme,  add  tiihc  iat«?bionaftery  or  abbey  of  Stratford  Langtjny  othervrlk  Stratford 
^  Langthorney  part  and  parcel  of  the  poflelilons  and  demefi^ lands 

of  the  abbot  and  monks,  or  convent  of  the  faid  monafterjiibr  ab- 
bey, and  that  they  al(b  had  been  for  time  immemorial,  and  were  at 
the  times  of  the  faid^i^rrender  and  diilblution  thereof,  in  the  ac* 
tual  poffeflion  and  occupation  of  them,  and  alfo  were  at  the  fur- 
render  and  .diiTolution,  and  for  time  immemorial  had  been  held 
by  them  acquitted  and  difcharged  of  the  payment  of  tithes;  that 
it  was  one  of  the  greater  mi^naftcries,  and  of  the  Cifiertian  order  ; 
that  the  faid  abbots  and  moGb,  for  time  immemorial,  had  been» 
and  were  at  the  furrender,  feifed  and  poiTe&d  of  the  reffcorj 
and  parfonage  of  the  parifh  •  church  of  Wejl  Ham^  and  of  the 
faid  fifty  acres,  and  then  had  occupied  the  Cune  ac^tted  and 
difcharged  of  the  payment  of  tithes ;  that  tKey,  on  the  eigli- 
teenth  of  March  in  the  twenty-ninth  year  of  Hen^y  the  Ei^bg 
furrendered  th^  fameinto-bis  hands;  tbat^ by  a4t  made  in  th# 
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thirty-firft  year  of  his  reignj,  it  became  vcfted  in  him  ;  that  he    CtiBi«iiiii» 
being  feifed  thereof|  and  of  all  the  landsf  &c.  and  particularly  of     p^^xotr 
the  laid  fifty  acres,  freed  and  difchargcd  from  the  payment  df 
tithes^  the  fame  defcertded  tb  Wiliiam  and  Mary^  as  heirs «  &c. ; 
that  they^  on  the  fifteenth  of  ^f/ir«  1694  by  grants  demifed  to 
G.  Bcotb  the  Taid  manOr  of  IVift  Hatn^  and  all  that  wood  and 
wood  ground  called  Hark    Fritk^    of    which  the  faid    fifty 
acres  was  part)  and  the  ground  and  foil  of  the  fame  wood,  and 
iall  trees  and  underwoods  thereupon,  to  hold,  after  the  queen's 
deaths  JForninety-nine  years ;  that  under  and  by  virtue  of  feveral  ^^  *^*A'^'' 
mefne  affignMents  frdm    G,  Booth  and  others,  and  an  aft  of  ^arirJneft 
parliament,  made  in  the  feventh  year  of  George  the  Fir/l,  it  was 
vefted  in  EarJTiiney  for  the  ri^fidiie  of  the  faid  term  }  and  that, 
on  the  expiration  thereof,  it  reverted  to  the  Crown.    The  bill  and  prays,  due 
therefore  prayed,  that  the  defendants  thight  fet  forth  their  title  the  defendanct 
to  the  tithes  of  corn  j  grain,  and  hay  arifirtg  on  the  faid  fifty  acres,  ^^     difcover 
and  how  they  derived  fuch  title  j  that  the  faid  fifty  acres  of  laftd  ^^^^  \^  '^^ 
might  be  declared  free  add  exempt  from  tht  payment  of  tithes^  back  the  tithes 
or  at  leaft  to  the  faid  deifendants  and  eacli  of  them  ;  and  that  that  had  been  re* 
,  the  defendants  might  account  with  and  pay  to  the  plaintiflF  ^^"^^ 
all  fuch.  turns  of  mortey  and  the  value  of  fuch  tithes  as  they  had 
^received,  in  refpeft  tb  the  faid  fifty  acres  of  land^  and  the  pro- 
duce thereof. 

The  defendants  P^tf<^i  and  his  wife,  as  to  fo  mucli  of  the  bill  The  dcfcndanu 
as  fought  a  difcbvery  of  their  title  to  the  tithes  of  iom,  gram,  and  '^^^'^^^^''^''^ 
hay  arifing  on  the  faid  fifty  acres  of  land,  other  than  from  and    ^^  ^  difcove* 
iinder  the  grant  dated  the  twenty-eighth  oiFebriictry^  In  the  third  ry,  &c  )  . 
year  of  Charier  the  Firjl^  in  the  bill  brought  by  them  againft 
the  faid  plaintiff  and  others;  and  as  to  fo  much  as  fought  to 
impeach  the  defendant's  title  to  the  faid  tithes  under  the  faid 
grant,  and  a  difcovery  hotv  they  derived  their  title  to  the  tithe 
of  the  faid  fifty  acres  of  land  ;  iind   as  to  fb  much  as  prayed 
that  the  court  would  declare  the  faid  fifty  acres  of  land  to  be 
free  and  exempt  from  the  payment  of  tithes,  at  leaft  to  the 
defeadants,  demurred  in  law ;  and  for  cause  of  demurrer  and         ^flSga 
Hiewed,  that  it  appeared,  on  the  plaintiff's  own  (hewing  by  his  caufet  of   dt . 
faid  bill,  that   he  difputed    and  controverted  the  defendant's  ™'"t*'» 
right  Xo  the  tithes  of  corn,  grain,  and  hay,  of  that  part  of  the 
i>ari{h  of  Wejl  Hmm  within   which  the  (aid  fifty  acres  of  land 
fie^  and  denied  the  right  of  the  defendants  to  the  faid  tithes^ 
&nd  yeti  by  the  fame  biH,  fought  to  have  the  faid  fifty  acres 
t>f  land  declared  by  the  Court,  as  againft  defendants,  to  be 
fcxempt  from,  the  payment  of  tithes  and  to  have  fuch  exemp« 
tion  eftabliflied  againft  the  defendants,  whereas  it  was  incon- 
fiftent  by  one  and  the  fame  bill  to  deny  the  defendant's  right 
to  the  tithes,  and  at  the  fame  time  to  pray  to  have  an  exemption 
eftablifhed  againft  the  defendants;  and  tliey  prayed  the  judg* 
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c^EiwHiiL    nacnt  of  the  Court  whether  they  ought  to  make  any  further 
agdnfi        anfwrer  to  fo  much  of  the  faid  bill  as  before  demurred  to. 

Hb  ACOCK. 

The  defendants,  to  the  refidue  of  the  faid  bill  not  demurred  Xo^ 
faid,  that  they  knew  not,  otherwife  than  by  the  bill,  whether 
the  Earl  of  Tilney^  by  indenture  of  leafe,  demifed  to  the  plain- 
tiff, amongd  other  premifes,  the  faid  fifty  acres  of  land,  parcel 
of  Ham  Frith  Farm^  or  whether  he  had  enjoyed  the  fame  ever 
fince,  or  whether  the  Earl  granted  a  further  term. 

Demurred  over*       The  faid  demurrer  was  argued  and  over-ruled. 

ruied. 

The  defendants  The  defendants,  by  their  further  anfwer,  faid,  that  his  late 
ftatc  their  title  majefty  Charles  the  Firjiy  by  his  letters  patent  dated  twenty- 
to  the  tuhci.      eighth  of  February^  in   the   third  year  of  his  reign,  reciting, 

that  by  an  indenture  of  leafe,  dated  the  tenth  of  January^  in 
the  fourteenth  year  of  James  the  Firjt^  the  faid  king,  and  fede- 
ral other  perfons  therein  named,  had  demifed  to  Zir  F.  Baccn  the 
lands  called  Wood  Grange^  to  bold  to  him,  3cc.  for  ninety-nine 
years  \  and  alfo  reciting,  that  by  an  indenture,  dated  the  twenty- 
fixth  of  Jariuaryihtn  lafl,  Sir  John  Walker^znd  other8,had  afiign^ 
ed  over  the  faid  grange  or  manor^  and  all  other  the  lands,  tithest 
and  hereditaments  to  George  Earltff  Tctnefsy  for  the  remainder  of 
the  faid  term,  did  ratify  and  confirm  the  fame  to  the  (aid  Earl 
for  the  refidue  of  the  faid  term  ;  that  his  faid  majefty  did,  by  the 
faid  letters  patent,  further  give  and  grant  to  the  Early  isfc,  for 
ever,  his  majc(Vy*s  reverfion  and  remainder  in  the  faid  grange, 
and  all  the  premifes,  by  the  faid  indenture  of  the  twenty-fixth  of 
January  aforefaid  granted,  as  in  the  faid  anfwer  was  fully  dated  ; 
that  all  the  faid  grange,  &c.  by  the  faid  letters  patent  granted 
as  aforefaid,  had,  by  divers  mefne  conveyances,  become  vefled 
in  Simon  Burton^  isfc,  i  that  they,  by   indenture  of  leafe  and 
releafe  dated  the  twenty»fixth  and  twenty -feventh  of  September 
1738,  in  confideration  of  fix  thoufand  and  eighty-feven  pounds, 
granted  to  y.   Pickerings   and  his  heirs,  the  faid   grange   or 
manor.  Sec.  to  hold  to  him,  &c«  for  ever  ^  that  he,   by  will 
dated  the  feventeenth  of  December  1754,  gave  and  devifed  his 
real  eflates  at  We/i  Ham  and  Eafi  Ham  to  T.  Tindall  and  ano- 
ther, in  truft,  to  permit   his  niece  jinn  Machin^  late  mother  of 
the  defendant  Mary,  to  receive  the  rents  of  the  faid  premifes  for 
her  life,  and  after  her  death  to  the  ufe  of  her  niece  Mary  during 
her  life,  and  after  her  deceafc  to  the  ufe  of  all  and  every  the 
children  of  her,  &c. ;  that  he  died  feifed  thereof;  that  Ann 
Machin  was  alfo  dead  \  that  the  defendants  claimed  title  to  the 
tithes  of  corn,  grain,  and  hay  growing  and  arifing  on  the  faid 
fifty  acres  of  land  under  the  faid  grant,  conveyances,  and  will ; 
and  that  they  did  not  believe  that  the  faid  fifty  acres  were,  before 
and  at  the  time  of  the  diiToIution  of  the  aforefaid  monaflery, 
difcharged  of  tithes.     They  admitted,  that  the  faid  monaftery 
was  a  greater  monaflery  \  that  it  was  furrendered  to  Henry  the 

Eighth  i 


DURING  THE  REIGN  OF  GEORGE  THE  THIRD. 

'Sigbii  ;  and  that  his  prcfent  majcfty  wasfeiFed  in  fee  of  Ham 
jFrith  I  but  they  faid^  that  Ham  Frith  Farm  never  was  part 
of  the  poflfcflions  thereof ;  and  denied  that  the  faid  fifty  acres  of 
land  were;  parcel  of  the  faid  farm ;  but  admitted,  that  tht  Earl  of 
TI/tt<y  had  made  fuch  ieafe,  ^nd  granted  the  plaintiff  fuch  further 
term,  .They  iakl,  that  they  believed  that  the  faid  Ann  MachiH 
received  the  tithes  of  corn,  gtain,  and  hay  ariiing  on  the  faid  fifty 
acres  until  the  time  9f  her  ddath }  and  that  the  defendants,  in 
right  of  the  faid  Mury^  had  received  the  faid  tithes  till  176a, 
iince  which  time  the  plaintiff  had  refufed  to  fet  out  or  pay  the 
fame ;  but  they  iniiflred,  that  by  virtue  of  the  faid  grant,  con- 
veyances, and  will,  the  faid  Ann^  in  her  life-time,  was  well 
entitled  to  the  faid  tithes  \  and  that  iince  her  disath  the  de<f 
fendants  Psacock  were  well  entitled  to  the  fame. 

The  defendants  Coahs  and  Cooper^  by  their  anfwer,  faid  that 
a  marriage  hid  been  agreed  upon  between  the  defendant  J.  Pea* 
'^cri  and  Maryhis  no\V  wife ;  that  by  indenture,  dated  the  twenty-* 
fifth  of  September  1765,  they  were  appointed  truftees  to  the  faid 
Jkfary ;  and  that  they  claimed  no  other  eftate  than  as  fuch^  and 
hoped  that  they  ihould  be  indemnified  by  the  Gourtj  and  paid 
their  cofts  of  fuit. 

The  plafaitiff replied  to  the  defendant  PeacocVs  anfwer  ;  and 
they  rejoined  ;  and  witnefles  were  examined  on  the  part  of  th^ 
|>laintiff'onlyj  and  upon  hearing  counfel  on  both  fides ; 

The  Coukt  ordered  the  bill  to  be  difmifTed,  with  cofts. 

Parker,  Chief  Baron, 
AvAMS,£aron^ 
Perrott,  Barom 
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iSHAW  againjl  RoBlNSON. 

Lincoln/hire i  28/A  Jannary  1771. 

HpHE  plaintiflF^  as  reftor  of  JFyierton,  in  the  county  of  Lincoln^ 
'  ^  ftated,  that  he  was  in  O^ober  1 743  lawftilly  inftituted  and  in- 
cluded therein,  and  had  thereby  become  entitled  to  all  tithes, 
both  great  and  fmall,  arifing  in  the  parifh ;  that  the  defendant, 
at  Lady  Day  X763,  had  entered  into  the  poflefliort  of  a  farm  and 
land  therein,  together  with  a  right  of  common  oti  ii  veiry  fertild 
and  extenfive  cortimon ;  that  he  foon  afterwards  paid  tithes  of 
the  lambs  which  he  fed  on  his  paflures,  and  on  the  faid  common^ 
and  the  wool  thereof  5  that  in  the  year  17<^3,  he  had  mowed 
feveral  acres  of  land  5  that  he  had  in  the  fumrrtef,  and  in  other 
parts  of  the  faid  year,  fed  and  depaftured  upon  other  part  of  his 
farm,  which  was  not  mowed,  feveral  bullocks,  heifers,  fleers, 
and  other  dry  and  unprofitable  cattle^  together  with  a  great  num- 
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Shaw        \y^  ^f  (hecp  and  ewes ;  that  he  had  alfo  had  a  number  of  Iambi 
^S^n/^        dropped  on  the  faid  farm ;  but  that  he  had^on  pretence  of  modt^eSf 
refnfed  to  pay  the  tithes  of  the  faid  feveral  titheable  matters  and 
things.  The  bill  then  charged^  that  there  was  no  modus  or  cuftom 
within  the  parifh,  except  one,  which  extended  only  to  fuch  lands 
as  were  ufually  mowed  for  meadow,  and  the  hay  thereof  made 
ufe  of  and  fpent  in  the  faid  parifh ;  that  the  faid  modus  was  re- 
ceived in  difcharge  of  tithe  hay,  to  which  tithe  the  plaintiff 
was  entitled,  from  all  the  lands  mowed  in  the  pariih  for  the 
fiipport  of  the  cattle  and  flock  belonging  to  fuch  farm ;  that  it 
did  not  extend  to  the  fummer  eaten  pafhire  land ;  but  that  for 
all  fuch  land  fo  fummer  eaten,  and  fed  by  dry  and  unprofitable 
cattle,  he  was,  as  redlor,  entitled  to  be  paid  for  the  agiitment 
of  all  fuch  cattle,  and  alfo  for  the  agiflment  of  the  after  grafsi 
or  eddtfh,  for  the  flock  depaflured  thereon.    The  bill  further 
charged,   that  the  defendant,  during  the  whole  of  the  year 
'    1 764,  had  occupied  the  faid  farm  and  lands,  and  had  mowed 
feveral  acres  thereof ;  that  he  had  fed  and  depaflured  on  fuch 
land  many  fheep,  oxen,  lambs,  young  horfes,  and  other  kinds 
of  dry  and  unprofitable  cattle  i  that  the  plaintiff  was  entitled  to 
the  tithes  of  the  lambs  and  of  the  wool  of  fuch  iheep  and  lambs 
as  had  been  fhorn  and  dropped  in  the  parifh,  and  alfo  of  the  dry 
and  unprofitable  cattle  fed  and  agifted  upon  the  faid  lands ;  but 
that  the  defendant  had  refufed  to  pay  the  fame,  or  any  part 
thereof,  although  the  tithe  of  wool  and  Iambs  was  ufually  p^d 
about  Midfummer  in  every  year,  he  infifting,  that  the  plaintiff 
was  only  entitled  to  a  modus  for  all  fuch  grafs  land,  after  the 
rate  of    twopence   an  acre;    but    the  plaintiff  infifled,  that 
4uch  payment  of  twopence  an  acre  was  for  the  cut  of  grafs  or 
hay,   only  for  fuch  lands  as  were  mowed,  and  the  produce 
fpent  and  confumed  in  the  pariih ;  and  that  the  cuflom  did  not 
,  extend  to  fummer  eaten  lands,  or  lands  not  mowed,   and  that 

the  plaintiff  ought  to  be  paid  the  agiilment  tithe  for  land 
not  mowed,  but  fummer  eaten  and  fed  by  dry  and  unprofitable 
cattle.  The  bill  further  charged,  that  in  the  year  1764,  th^ 
defendant  had  occupied  feveral  acres  of  land  newly  indoied  by 
aA  of  parliament ;  that  he  had  fed  (heep  and  cattle  thereon  i 
but  that  he  had  refufed  to  pay  the  tithes  thereof,  although  the 
faid  a6t  expreffed  the  fame  to  be  liable  to  the  payment  of  tithes. 
The  bill  therefore  prayed  an  account  for  the  feveral  titheable 
matters  aforefaid ;  for  the  agiflment  of  all  dry  and  unprofitable- 
cattle  ;  and  for  lambs^  woolj  and  other  tithes. 

The  defendant  The  defendant  admitted,  that  the  plaintiff  was  rcflor,  and 
'■y*  ^^'  ***"*  infifled  on  the  following  modufes  of  tithing  lambs,  milch 
JMT^  irfec  lor  ^Q^g^  heifers,  foals,  calves,  anil  hay,  vi%,  that  every  perfon 

inhabiting  the  paiiih,  having  any  lamb  or  lambs  yeaned  ot 
brought  torth  therein,  had  immemorially  paid  to  the  reftor,  in 
lieu  of  the  tithes  of  fuch  lambs  at  Midfummer  Dny^  old  ftile,  or 

as 
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as  fo6n  after  as  required,  the  ieveral  fums  of  money  following,        Shaw 
TO   WIT,  for  any  number  of  lambs,  under  fcven,  twopence         '*i^**^ 
a-piece  of -BnVj/Sinoney;  for  feven  lambs  and  no  more,   one     »*■ '«<»<>*• 
lamb,  the  redor  paying  to  the  owner,  at  the  delivery  thereof, 
the  fum  of  iixpencej   that  when  any   inhabitant  had  eight 
lambs,  and  no  more,  in  one  year,  then  one  lamb,  the  redtor 
paying  fourpence ;   and  when  nine  lambs  and  no  more,  then 
one  lamb,   the  re^or  paying  twopence ;  and  when  ten  lambs, 
then  one  lamb  ;  and  also  that  every  inhabitant  of  the  parifh,  milch  cows; 
having  milch  cows  therein,  had  immemori^Uy  paid  to  the  rec- 
tor fourpence  for  every  fuch  milch  cow  on  Afoniay^  in  Eajler 
fVeek^  or  as  foon  after  as  demanded,  in  lieu  qf  the  tithes  of 
fuch  milch  cow  and  her  milk,  from  the  Eajler  Afouday  in  the 
preceding  year;  and  also  one  penny  for  every  colt  or  foal  soJt8>calvcs, mj! 
foaled  ;  and  twopence  for  every  calf  on  Eajltr  Mondlay  as  afore-       *  * 
faid ;    akd  also  that  every  perfon  inhabiting  the  faid  pariih  «n«adow  land  j 
had    immemorially  paid  to  the  redtor  on  Monday^  in  Eafter 
Weeky  for  every  acre  of  meadow  or  pafture  ground,'  the  fum  of 
twopence,  in  lieu  of  the  tithes  of  ftU  hay  arifing  in   the   pre- 
ceding year,  and  after  the  fame  rate  for  any  greater  or  lefs 
quantity  than  an  acre  of  meadow  or  pafture  ground  i  and  also  aftcr-pafturc  j 
in  lieu  of  tithes  of  agiftment  of  all  barren  and  unprofitable 
cattle  depaftured  upon  the  after  pafture  of  the  fame  meadow  or 
pafture  ground;  and  also  that  every  perfon  inhabiting  the  ^^^Pi 
laid  parilh,  having  any  fhecp  (liorn  and  depaftured  therein  on 
or  at  any  time  before  the  feaft  day  of  the  PurificaiUuy  old  ftile, 
had  immemorially  delivered  to  the  redlor,  at  the  time  of  ihear^ 
ing  fuch  (heep,  the  full  tithes  in  kind  of  the  wool  of  all  fuch 
iheep  fliorn  in  the  pari(h,  notwithftandiiig  fuch  iheep  had  beea 
brought  into  the  faid  parifli,  at  any  time  or  times  ^ter  the. 
fame  were  (horn  in  the  preceding  year,  fo  as  they  were  broughtr 
into  the  fame  parifh,  upon  or  at  any  time  before  the  faid  feaft; 
day  of  the  Purtficationy  old  ftile,  as  aforcfaid ;  and  that  every, 
inhabitant,  having  any  iheep  brought  into  the  parifh  after  the. 
Purificathn^  and  ihorn*  therein,  had  immemorially  paid  to  the- 
rector  tithes  for  the  wool  and  agiftment  of  the  faid  iheep,  fo. 
brought  into  the  parifh,  after  the  feaft  day,  old  ftile,  as  afore- 
forefaid,  in  the  following  manner,  to  wit,  for  all  fuch  iheep 
as  were  ihorn  in  the  parifh,  one  fiieece  of  wool,  to  be  delivered 
at  the  time  of  ihearing  fuch  ilieep  to  the  reAor ;  for  every 
hundred  iheep,  reckoning  ilx  fcore  to  the  hundred,  for  every 
month  they  were  fo  depaftured  or  kept  within  the  parifh,  and 
after  the  fame  rate  for  any  greater  or  lefs  number  of  iheep  than 
a  hundred,  and  for  greater  or  lefs  time  than  one  month,  in 
Keu  of  the  tithes  of  the  wool  and  agiftment  of  fuch  iheep ;  A^^iy 
THAT  for  all  fuch  iheep  as  were  brought  into  the  faid  parifh  by 
any  the  inhabitants  thereof,  at  any  time  after  iuch  feaft  day 
of  the  Purification  as  aforefaid,  and  not  ihorn  therein,  but  re- 
moved thereout  before  ihearing  feafon,  the  fum  of  threepence 
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Smaw  for  each  (heep  had  immemorially  been  paid  to  the  faid  rc&or, 
^<^fi  on  Monday  in  Rajier  weck^  next  following  the  time  when  fach 
fheep  were  removed  out  of  the  fame  parifh,  or  as  foon  after 
as  lawfully  demanded »  in  full  fatisfa^ion  of  the  tithes  of  wool 
and  agiilment  of  fuch  (heep  fo  brought  into  the  faid  parilh 
after  the  Purijicaihn^  and  removed  out  of  the  fame  pariih  before 
(hearing  fealon ;  and  also  that  every  inhabitant,  4>ccupying 
any  lands  or  tenements  In  the  parifh^  had  paid  to  the  re£lor 
three  halfpence  on  Monday  in  Eafter  nveek  yearly,  in  full  fatis- 
faftion  for  the  tithes  of  all  wood  and  thorns,  and  plaQiing  of 
hedges,  in  or  upon  fuch  lands  or  tenements  growing,  felled,  or 
£^«!offnings}  cut  from  Eafter  Mondmy^  in  the  precceding  year  ;  and  also  that 

the  fum  of  twopence  was  annually  due  on  Eafler  Day  to  the 
reftor,  from  every  communicant,  for  an  Eajier  offering  \  ani>, 
ALSO  that  mortuaries  were  due  to  the  redor  from  perfons  in- 
habiting and  dying  in  the  pariih,  /o  «;/>/ ^en  (hillings,  where 
the  perlbnal  eftate  of  the  deceafed  amounted  to  fifty  pounds,  or 
upwards;  fix  (hillings  and  eightpence,  where  it  was  under  the 
value  of  fifty  pounds,   but  of  the  valufi  of  thirty  or  upwards  ^ 
and  three  (hillings  and  fourpence,    where  it  iiras  under  the 
value  of  thirty  pounds,  but  of  the  value   of  fifteen  pounds 
and  upwards  ;  and  also  that  there  was  payable  one  other 
certain  modus^  after  the  rate  of  tenpence  an  acre, '  for  meadow 
and  pafture  ground   lying  in  the  parifh,  and  occupfed  by  per- 
fons  dwelling  out  of  the  fame  parifh ;  and  also  that  the  Veftor 
was  entitled  to  fuch  great  and   fmall  tithes,  yearly  ^rifing  lA 
the  parifli,  as  were  not  comprehended  under  the  fevefal  fpccies 
of  tithes,  in  fatisfaftion  whereof  fuch  moJufes  were  payable,  and 
to  no  other  tithes,  great  or  fmall,  nor  to  any  other  dues,  ofi^erL 
ings,  or   payments  whatever.     The  defendant  admitted, ''that 
he  had  entered  into  the  poflcflion  of  the  faid  meadow  and  pnf- 
turc  lands  in  Wyberton^  at  Lady  Day  1763,  together  whha  ftrm 
houfe  and  right   of  common  thereto  belonging,  on  a  large 
common    called   Holland  Fen  \  and   that    he  mowed  and    cut 
hay  from  off  fome  of  the  lands  ;  but  he  faid,  that  the  faid  modus 
of  twopence  an  acre  did  not  extend  to  the  fummer  eaten  paf- 
ture land.     He  alfo  admitted,  that   for  all  fuch  land  as  was 
fummer  eaten,  and  fed  by  dry  and  unprofitable  cattle,  belong, 
ing  to  any  perfon   or  perfons  aftually  dwelling  in  the  paridi, 
the  plaintiff,  as  reftor,  was  entitled  to  be  pa»d  for  the  agift- 
ment  of  all  fuch  cattle,  fuhjeft  neverthelefs  to  fuch  modufes  for 
colts  or  foals,  and  calves  as  aforefaid.     He  alfo  admitted,  that 
there  was  due  from  him  to  the  plaintiff,  four  fliillings  and  four- 
pence  and  no  more,  for  the  faid  1770^^/  of  twopence  an  acre,  for 
the  tithe  of  hay  mowed  by  him  on  twenty  fix  acres  of  meadow  dr 
pafture  ground  lying  in  the  faid  parifli,  and  occupied  by  him  in 
1763  ;  and  of  and  for  all  tithes  of  dry  and  unprofitable  cattle, 
fed  or  depadured  upon  the  after  pafture  of  the  faid  land,  (bur 
(hillings,  and  tenpence,   for  the  faid  modus  m  1764,    He  fur- 
ther 
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ther  faidy  that  in  1763  he  had  depaftured  upon  his  fa!d  farm  four         Sbaw 
hundred  and  ninety  fheep,  but  no  lambs,  and  bad  alfo  in  the  fame         againft 
year  divers  barren,  unfruitful,  and  feeding  beads,  all  which  he     Robinfoh. 
fet  forth  in  his  aufwer^  together  with  the  times  and  values 
of  each.     He  admitted,  that  in  the  faid  year  he  had  upon  his 
cddifli  or   after   paflure   lands    feveral   oxen,  the    agidment 
whereof  upon  the  faid  eddiih  was  worth  two  (hillings  a  week 
£ach ;  but  he  denied,  that  any  tithes  were  due  for  the  faid  4 

oxen  fo  kept  thereon,  and  infifled  that  the  fame  were  exempt- 
ed from  the  payment  of  tithes  in  kind,  by  the  aforefaid  modt^s 
of  twopence  an  acre.  He  faid,  that  in  the  year  1 764,  he  had 
depaftured  on  his  faid  farm  five  hundred  and  ninety  Iheep,  and 
eight  lambs,  the  tithes  of  which  lambs  he  had  offered  feveral 
times  to  pay,  but  that  the  plaintiff  had  refufed  to  accept  thereof. 
He  admitted,  that  he  had  not  paid  tithes  for  his  wool  for  the 
iaid  year,  but  faid,  that  he  had  offered  them  to  the  phintiff*  ac- 
cording to  the  ufual  cuffoms  in  the  parlfh,  but  that  the  platntjtF 
had  as  often  refufed  to  accept  them,  and  had  demanded  every 
tenth  fleece  of  wool,  which  he  clipped  or  fheared  in  the 
parifh.  He  admitted,  that  the  ufuaL  time  for  tithing  wool 
there  was  at  fliear  day,  and  for  lambs  at  Midfummer  Day^  old 
Aile.  He  faid,  that  in  the  faid  year  he  had  depaflured  on 
his  farm  divers  barren  and  unprofitable  cattle,  and  enumerated 
the  fame,  together  with  the  times,  numbers,  and  ^values,  all 
vrhich  he  faid  had  been  fed  upon  the  fummer  eaten  paftures 
and  herbage  thereof,  and  were  worth  one  {hilling  and  three- 
pence a  week  each  ox  *,  that  in  the  fame  year  he  fed  upon  his 
eddifh  or  after-paffure  feveral  oxen,  the  agiffment  of  which 
was  worth  two  fliillings  a  week  for  each  ox,  but  denied,  that 
any  tithes  were  due  for  cattle  fo  kept  on  the  faid  eddifli  as 
aforefaid  ;  and  infifted,  that  the  fame  were  exempt  froip.  pay- 
ment of  tithes  in  kind,  by  the  faid  modus  of  twopence  an  acr€ 
as  aforefaid.  He  alfo  faid,  that  the  faid  modus  of  tenpepce  an  thtt  the  «a&t 
acre,  with  regard  to  out  dwellers  extended  to  grafs  lands,  whethe^r  as  to  out  dwcU 
eaten  or  mowed  5  but  that  the  faid  wodus  of  twopence  an  acre  ^"  V^^'^^J^ 
did  not  extend  to  fuch  lands  as  were  fummer  eaten  and  not  ^*  taieT  or 
mowed.  He  admitted,  that  he  had  paid  no  tithe  for  his  wool  mowed, 
and  lambs  for  1 764,  but  faid  that  he  had  been  always  ready, 
and  ftill  was  ready  to  pay  them.  He  alfo  faid,  that  the  plaintiff 
was  entitled  to  fuch  offerings,  oblations,  and  obventions,  as  waA, 
therein  fet  forth,  and  to  furplice  fees,  and  no  other ;  and  that 
he  had  never  refufed  the  payment  thereof,  but  on  the  contrary 
}]ad  offi^red  the  plaintiff*  fuch  tithes  before  iil  ng  his  bill.  He 
alfo  faid,  that  fuch  tithes  for  (beep  and  lambs,  whether  fed  or 
depa(lured  upon  after-grafs  or  eddifh,  or  in  any  other  manner 
wi;hia  the  faid  pariQi,  were  paid  by  the  parifhioners  or  inha- 
bitants {hereof  in  fuch  manner  as  before  fet  forth ;  and  tbat 
no  other  tithes  were  due  for  the  fame,  except  that  perfons,  not 
living  within  the  pariffi,  did  not  pay  tithes  for  fheep  or  lambs, 
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SvAw       or  any  ftock  fed  on  sneadow  or  pafture  lands,  whether  kept  on 
^gatnfi         edJiih  or  after  grafs,  or  not,  but  were  exempt  from  foch  and  aU 
•  R<>»«"»ow*     other  tithes,  for  or  in  refpeft  of  meadow  and  pafture  ground, 
by  the  payment  of  the  faid  modus ^  after  the  rate  of  tenpence 
an  acre,  to  the  reAor  of  the  faid  parifli  for  the  time  being, 
his  tenant,  or  deputy,  on  £ajier  Mondayjt^tij.    Healfofaid, 
that  the  after- grafs  or  eddiih,  and  the  grafs  or  hay  mowed 
therefrom,  when  the  fame  was  fed  or  depaftured  with  dry  or 
unprofitable  cattle,  was  not  liable  to  the  payment  of  any  tithe 
or  agiftment  for  fuch  beaft,  ox,  or  head  of  cattle  fed  thereoo. 
He  denied,  that  in  the  faid  year  he  had  occupied  any  land 
then  lately  inclofed  by  a£l  of  parliament,  or  that  he  had  threat- 
ened to   bring  an  aftion  again  ft    the    plaintiff  for    carrying 
corn,    grafs,  or    hay  of  the  defendants,  as  or  for  tithes  in 
kind,  or  that  he  had  any  corn  growing  on  any  lands  in  the  faid 
pariih,  except  three  acres;  and  he  admitted,  that  the  plaintiff' 
never  carried  away  any  grafs  or  hay  from  any  land  in  his  occupa- 
tion, {le  faid,  that  he  had  computed  all  his  titheable  matters  due 
to  the  plaintiff  for  the  faid  two  years,  and  that  the  faijne  amount- 
ed to  no  more  than  twenty-three  pounds,  feventeen  iliillings, 
and  fourpence  halfpenny,  which  he  was  ready,  and  thereby  of- 
fered to   pay  to  the  plaintiff  whenever  he  would  accept  the 
fame,  an4  fubmitted   to  account  for  all  his  tithes,  cuftomary 
payments,  and  offerings,  and  to  pay  what  fhould  appear  to  be 
due  thereon ;  but  he  infifted,  in  fuch  accounts,  to  have  the 
benefit  of  the  feveral  modufes  in  his  anfwcr  fet  forth,  except  the 
i/nadus  of  tenpence  an  acre,  payable  by  perfons  inhabiting  out 
of  the  faid   parifh,  for  meadow  and  pafture  ground  by  them 
occupied  in  the  parifli,  to  the  benefit  of  which  latl  mentioned 
modus  he  admitted  that  he  was  not  entitled,  as  he  had  con««> 
•  fiantly  inhabited  within  the  parifh  during  the  time  enquired 
after  by  the  bilL     ' 

The  plaintiff  replied;  the  defendant  rejoined  ;  and  witnefles 
were  examined  on  both  fides ;  and  upon  hearing  counfel ;  and 
teading  the  bill  and  anfwer,  and  the  depofition  of  feveral  w]t«> 
neffes  as  to  the  tender  in  the  anfwer  mentioned ; 

The  wfdufn  for  Thb  Court  ordered  the  deputy  remembrancer  to  take  an 
hay,  agiftment,  account  of  what  was  due  for  the  tithes  of  hay,  according  to 
d'^^^'edT**       **  the  modus  of  twopence  an  acre  for  land  mowed  ;  of  what  was 

due  for  the  agiftment  of  barren  and  unprofitable  cattle  on  the 

Eafture  lands;  of  what  Was  due  for  the  tithes  of  wool,  io 
ind,  for  iheep  brought  into  the  parifh  before  Candlemas^  and 
ihorn  there  ;  for  iheep  brought  Into  the  faid  parifh  after 
..  Candlemas ;  and  alfo  for  lambs,  according  to  the  ieveral 
modufes  fet  forth  in  the  anfwer,  with  cofts,  to  the  time  of 
the  filing  the  anfwer;  the  faid  deputy  remembrancer  to 
Aate  and  report  the  circumftances  of  the  tender,  in  the  an* 

3    .  fwcc 
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fWer  mentioned,  as  the  fame  flood  at  that  time  ;  and  whether  Shaw 
the  tender  then  made  was  fufficient;  further  directions  to  bcj  ^  '^^ 
Tc^vcd  TOtfl  after  report.    ^     '  »^'"««- 

Parker,  Chief  Barwu 
Smyth £,  Baron* 
Adams,  Baron* 

Carter  agalnjl  Anderson.  ^n^c^I"^ 

Lirtcoln/bire^  20tb  Fehnary  JTjl, 

THE  rcftor  of  BrougbtoUy  in  the  county  of  Lincoln,  claimed  ^^  f^^"  << 
the  great  and  ftnall  tithes  of  the  parifh,  and  particularly  Sj^J^'^jJ^^ 
the  tithes  of  com,  grain,  hay,  wool,  lambs,  milk,  calves,  pigs,  thetithetarifing 
turkies,.geeie,  ducks,  and  other  poulty,  eggs,  agiftment,  and  intheiumktof 
•wood,  from  Lady  Day  1764.  -Ma»*;,inthefaid 

The  defendant  admitted,  that  the  plaintiff"  was  re£lor,  and  The  defeodaiiK 
entitled  to  the  fcveral  fpecies  of  tithes  infifted  on  by  his  bill,  ^*y*»  ^*   '^ 
except  as  after  mentioned.    He  alfo  admitted,  that  he  had  aj^^iaiT'beca 
occupied  in  the  hamlet  of  Manby^  in  the  faid  pariih,  a  meiluage  immemonaUy 
with  a  yard  and  gardens,  and  feverai  clofes  of  land  as  fpecified  paid  to  the  rec« 
in  his  anfwer,  being  one  hundred  and  fifty  acres,  at  feventy-  ^onoiBr^i^btmp 
three  pounds,  fourteen  (hillings  a-year ;  and  that  he  alfo  occu-  IJiui*^fiI«iB 
pied  Long  Clofe,     He  inflded,  that  the  hamlets  of  Manhy  and  the  hamlets  of 
Cogriel  were  diflindt  hamlets  in  and  adjoining  to  the  pariHi  of  Mcmiy  and  G*- 
£roughton\  and  that  no  tithes  in  kind,  arifing  from  any  tithe-  ^rw/,  or  either  of 
able  matters  in  the  faid  hamlets,  were  due  and  payable  to  the  J{j*'!J|'ndrhc  oc^ 
plaintiS^,  but  that  the  yearly  fum  of   twenty-two  pounds  had  cupicdareintlip 
immemorially  been  paid  to  the  rtfXovs  of  Broughton^  and  by  hamlet  01  A2a»« 
them  accepted  as  a  modut^  in  lieu  of  all  manner  of   tithes  h' 
arifing  within  the  faid  two  hamlets,  or  either  of  them ;  that 
the  plaintifi^,  from  the  time  he  had  become  redlor  of  the  faid  pa- 
wiOx  until  AJhy  1764,  had  taken  and  accepted  the  aforefaid  fum, 
in  lieu  of  all  manner  of  tithes  arifing  in  the  faid  two  hamlets  or 
cither  of  them  %  and  that  he  had  odered  to  pay  him  the  tithes 
that  were  then  due  to  him,  but  that  he  bad  refufed  to  accept 
the  fame.    He  admitted,  that  fince  that  time  he  had  yearly  on 
his  faid  land  the  feverai  titheable  matters  as  charged  in  the 
bill  \  and  that  he  had  not  fet  out  or  paid  the  tithes  in  kind 
thereof,  but  had  wholly  fubflracled  the  fame  as  he  had  a  right 
to  do,  the  lands  lying  in  Manby^  and  the  faid  modus  having 
tUl  then  been  immemorially  paid  for  the  tithes  arifing  within 
the  faid  hamlets. 

The  plaintiff* replied  ;  the  defendant  rejoined ;  and  witnefies  Thecaol^ 
were  examined  on  both  fides  \  and  upon  hearing  counfcl  i  ^^^^ 

The 


330 


DECREES  IN  TITHE"  CAUSES 


CAtTiA  The  plaintiff's  counfel  objeded  to  the  modus  iniifted  on  bf 

againfl  the  dcfcodant  in  his  anfwer,  becaufe  it  was  not  therein  fu£- 

AvDSEioN.  ciently  exprcfled  by  whom  the  faid  modus  was  to  be  paid. 

The  plaintiff  Ciys  the  mmdut  is  badly  Aated,  it  not  being  faid  by  whtm  it  was  to  be  paid. 

The    objeaion  The  Court,  on  hearing  the  defendant's  counfel  in  fupport  of 

allowed,  and  the  the  modus ^  allowed  the  objeftion,  and  ordered  the  deputy  re- 

**!^*"'    ***'  membrancer  to  take  an  account  of  what  was  due  for  the  tithes 

«6r  tithcsinkind  demanded  by  the  bill,  but  without  prejudice  to  the  defendant 

ixu  without  pro-  hereafter  fetting  up  the  faid  modus,  if  he  fhould  think  fit  fo  to 

judice«  do  i  and  that  the  defendant  do  pay  the  plaiutifF  his  cofts^ 


piLAtyTjcm  Willis,  D.  D.  againji  Frotheringham, 

^i.  do.  ^. 

Lincoln/birey  T.'ld  February  I77I. 

The  vicar  of  'T^HE  vlcar  of  Holbeach^  in  the  county  of  Lincoln  (a),  fiatedj^ 
Ji9ibea<b^  xnUn*  ^  that  the  vicars  of  the  faid  parifli  were  entitled  to  three  acres 
l»/«/ftirf,  cSaims  and  an  half  of  arable  land,  which  the  reftors  of  the  f^d  churct^ 
tithes  of  barren  ^^^  enjoyed  as  glebe  land  before  the  appropriation  of  the  church 
cattle,  and  lid.  to  the  bifhopric  oi Lincoln  ;  to  all  cuilomary  payments  in  lieu  of 
a-month  for  tithes  of  hay  and  wool,  to  all  fmall  tithes,  and  to  all  other  reve* 
<heep  fed,  after  nues,  profits,  and  oblations  whatfoever,  except  only  the  tithes  of 
they  have  been  '^orn,  wool,  lambs,  flax,  and  hay,  that  were  payable  in  kind^ 
off  before  the  ^^^9  f^Ttic  belonging  to  the  bifliop,  in  right  of  his  bifhoprick  i 
next  ihearing  and  demanded  three  halfpence  a  month  for  the  tithes  of  de- 
day*  pa  (luring  of  (heep  fattened  on  the  defendant's  lands  from  the 
See  2.  Rayn.  ^jj^g  ^j^gy  j^jjd  been  {heared  until  they  were  taken  away  and 
^^^'                 feqt  to  the  London  or  oiher  markets  for  fale  before  the  nexj^ 

{hearing  time  ;  and  alfo  the  agiflment  tithes  of  other  unprofit- 
able cattle  from'the  twelfth  of  May  1750. 

The  defendants  The  defendants  fct  up  the  following  modu/es^To  wrT,fourpciicc 
fet  up  a  modus  a  head  for  beaft^  fed  at  grafs  and  fold  off  fat,  payable  at  jBj/^/r 
for  baira hearts  ^^^^^^^^S  ^^®  ^^^  thereof;  fourpence  a-head  for  every  milch 
andmilchcows;  c<)w»  payable  at  Eajler\  one  penny  a-head  for  every  calf 
)d.  for  ^  calf  ;  dropped,  payable  at  Eajler  \  threepence  a-bead  for  every  foal 
and  3d.  fof  a  dropped,  payable  at  Eajler  following  the  dropping  thereof; 
^'  and  ftated^    that  they  had  been  immemorially  paid  to    the 

plaintiff  and  his  predeceffors,  in  lieu  of  the  tithes  of  fuck 
and  fay,  that  fattcd  beafts,  milch  cows,  calves,  anc^  foals,  'i'hey  further 
they  had  com-  ftatcd,  that  the  plaintiff  had  conftantly  taken  five  IhiUings  of 
pounded  to  £>/•  PfyaJ^^inghamy  in  lieu  of  all  tithes  of  what  kind  foever,  in- 
cluding the  faid  modufei  due  from  him  up  to  Eafler  1 767,  and 
that  they  had  ^^  (hillings  of  WheldalU  They  admitted,  that  an  agiftmeat 
kept    no    ac-  tithe   was  due  to  the  vicar  for  fheep  kept  after  they  were 

count   of    the  clipped  until  fatted  and  removed  off  the  lands,  whether  for 
number  of  flieep 

fed  for  sale }  ^^j  g^  pcirfon  v.  Hoikcrton,  vol.  i.     vol  a.  page  184,  and  Willii ».  Fothery 

page  380.    Hankin  v    Gay,   vol    %,      upghani,  unte  page 
page  84.    Hankia  v%  fotbcriogham,    «  '^ 

falc 
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fale  or  for  any  other  purpofe,  bnt  faid  that  they  had  kept  no  ac-  WiLx.it 

count  thereof,  not  apprehending  that  they  fhould  ever  be  called  -  ^'^ 
vpon  for  the  fame.  hmik^. 


■  AM. 


The  defendant   f'rotheringham  faid,  that    hq  generally  fent  that  they  had  ii^ 
away  his  fatted  (heep  after  Siearing,  by  fifteen  in  number,  as  *^!Iff^***^ 
it  fuited  him  ;  that  all  his  flieep  had  been  upon  an  average  kept  SJhc/pwiih  j^ 
upon  bis  lands  about  three  months  after  they  were  fhorn  ;  that  "  *  .  ■  •  ^*  • 
be  ufually  fheared  his  ftprc  fh^ep  about  the  fourth  of  July^  and 
thofe  he  intended  to  fatten  for  fale  about  the  eighteenth  of 
July  in  every  year  j  that  from  the  (hearing  time  in  each  year 
he  had  removed   one   hundred   fheep,  which  had  continued 
upon  his  lands  eight  or  nine  months  after  they  were  fhorn,  to 
other  lands  occupied   by    him  in  an  adjoining  parlOi ;    that 
during  the  greater  part  of  that  time,  the  impropriator  of  the 
parifli  had  demanded  of  him,  and  received  the  tithe  wool  of  fuch 
(heep  fo  removed,   or  a  compenfation  iq  lie^  thereof  on  ac« 
count  of  their  continuing  in  the  faid  parifli  each  year  after 
Candlemas* 

The  defendant   Wheldall  faid,  that  he  had  fent  to  market  that  tithes  lia^ 
from  off  his  lands  feveral  fheep  in   each  year ;  that  the  faid  ^««"  pa|<*    *w 
iheep  had  been  kept  upon  his  lands  about  two  months  after  ^***"f  !u!^?I!]J! 
they  were  fhorn  \  that  he  fheared  his  flore  fheep  on  or  abQut  pg^^ . 
the  twenty-eighth  of  June^  and .  thofe  he  fent  for  fale  about 
the  eighth  of  July  in  each  year  ;  that  for  the  laft  four  years 
he  had  removed  yearly  feveral  fheep  from  off  his  lands  to  other 
lands  which  he  occupied   in  another  parifli;  that  fuch  fheep 
had  continued  therein  feven  months  after  they  were  fhorn  \  but 
that  he  h^d  always  paid  the  impropriator  fo  much  money  an  acre 
as  had  been  agreed  upon  between  them,  as  a  compenfation  in 
Jieu  of  the  tithes  of  wool  and  lambs,  on  account  of  fuch  £heep 
having  been  kept  in  the  faid  parifli  after  Candlemas  in  each 
year. 

Both  the  defendants  faid,  that  to  the  heft  of  their  judgment,  that  the  ^Im 
as  well  as  the  opinion  of  the  moft  eminent  graziers  in  that  was  not  mora 
country,  the  value  of  feeding  flieep  did  not  exceed  fivepence  than^d-*' 
a   month  ;  and  that  therefore  the  value  of  the  tithe  thereof  ""****• 
could  not '  exceed  one  halfpenny  a  month  each  flieep,   which 
Was  one  third  lefs  than  the  plaintiff  claimed  by  his  bill.     They 
alfo  faid,  that  they  did  not  feed  more  than  fix  flore  beafls^  fix 
young  beafts,  and  three  young  horfes  each  year ;  that  they  had 
been  often   agifted  in  other  parifhes,  or  kept  upon  hay  and 
ftraw  for  about   fix   months  ;  that  they  had  not  been    fed 
upon  the  defendant's  lands  more  than  fix  months  in  each  year  \ 
that  the  value  of  depafluring  each  beafl  was  not  worth  more  than 
One  fhilling  and  eightpence  a-month  if  a  flore  beaf):,  and  if  a 
young  beaft,  from  one  to  two  years  old,  one  fhilling  and  three* 
pence  a-montb|  and  each  young  horfe  two  fhiUings  a-month. 

The 
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Willi!  Xh£  Court,  Upon  reading  two  receipts  dated  the  fifteenth 

rto'^^Mjii*^  ^^  ^'^^^  ^'^5  ^^  the  fifteenth  of  jfe/p  1766  from  the  plaia* 
MAM.  *  tiff  to  the  defendants,  in  lieu  of  all  tithes,  ordered  the  defend- 
The  tithes  of  ^"^^  ^^  account  for  the  tithes  of  the  agiftment  of  fheep  depaf- 
Iheep  and  barren  tured  from  the  time  they  were  laft  flieared  unftil  they  were 
cattle  decreed,  fold  or  taken  away ;  for  the  agiftment  tithe  of  barren  cattle^ 
With  eefts  •       from  the  time  the  compofttions  had  ended  ;  for  the  cofts  of  this 

fuit,  fo  far  as  the  fame  related  to  the  agiftment  of  iheep  and 
bOi  difmiffed  as  barren  cattle ;  and  that  the  bill,  fo  far  as  it  related  to  the  madur 
to  the  tmdui  of  ^f  fourpence  a  head  for  a  beaft  fed  on  grafs  and  fold  off  fat^ 
torcD  wide/'*'  payable  at  Eafter  following  the  falc  thereof,  be  difmiffcd  with 

coftsj  as  to  that  matter  only, 

Parker,'  Chief  Bar^H. 
AdamS|  Baron. 
Perilott,  Barm^ 


^iLAiTTtiM  Smith  againfi  Maundrell. 

|x.  Cbo.  3« 

Wiltjtnre^  22d  February  1 7 7 1 • 

he  rraor  of  *T*HE  bijl  ftated,  that  the  plaintiffi  about  the  year  1753,  was 
SlaeJtlandf  to  *-  Qi|ly  inftitutcd  into  the  parifh  church  of  Blackiand^  in  the 
WUtpri^    fays  county  of  Wilts ^  and  had  thereby  become  entitled  to  all  the  great 

«V  VJ"^^^  ^^^  *°^^^^  '^^^^^  ®^  ^^^  P^**  '  *^^*'  *^^  defendant  was  owner 
c4xnpofition  for  ?o^  occupier  of  a  meffuage  and  land  therein  ;  that  for  fevea 
bis  tithes  from  years  paft,  from  Michaelmas  I759>  he  had  regularly  paid  a  com- 
MehaeAMi  to  pofition  for  the  tithes  of  the  fame ;  that  foon  after  Michaelmas 
^TtftJrtri/.^,  n^7>  and  before  any  tithes  became  due  for  the  year  1768,  he, 
^^f  1767,  but  ^^^  plaintiffi  gave  notice  in  writing  to  the  defendant  that  he 
before  any  tithes  would  take  his  tithes  in  kind  for  the  year  1768;  that  on  Eqfier 
for  1768  had  Monday  1 768,  and  for  a  few  days  afterwards,  the  plaintiff  fent 
*****T  **  nVf^  *°''  ^"^  received  fome  tithe  milk,  but  that  afterwards  the  de- 
^m  he^wouid  Pendant  rcfufed  to  let  him  have  the  tithe  milk,  becaufe  the 
uke  bis  tithes  fame  perfon  whp  was  at  firft  appointed  to  receive  it  did  not 
inkindfori768,  fetch  it.  The  bill  alfo  ftated,  that  the  defendant  having  feveral 
*ih  ^!rf"*fJi^  lambs,  he,  the  plaintiff,  at  the  proper  time  fent  for  the  tithe 
Wod,  lambs  and  thereof,  but  was  refufed  the  fame;  that  in  the  year  1768,  on 
^,  '       the  day  the  defendant  caufed  his  iheep  to  be  ihorn,  he,  the 

plaintiff,  fent  his  fervant  to  receive  the  tithe  wool,  but  that  the 
defendant  refufed  to  pay  the  fame,  or  to  let  his  fervant  take  it. 
The  bill  alfo  ftated,  that  the  defendant|  when  he  had  cut  the 
grafs  growing  on  his  faid  farm,  fent  to  the  plaintiff's  fervant 
and  told  him  to  take  the  tithe  of  fuch  grafs  \  that  the  fervant 
went  to  take  it ;  and  that  the  defendant  then  told  him  he  (hould 
Slot  have  any  tithes  fbat  yean  The  bill  therefore  prayed,  that 
the  defendant  might  account  with  the  plaintiff,  and  pay  him 
what  (hould  appear  to  be  due  for  the  faid  tithes^ 

The 
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The  defendant  admitted^that  the  plaintiff  was  rcdot^  and  entU        Smtth 
tied  to  all  tithes ;  and  he  faidj  that  he  was  owner  and  occupier  of        a^aifft 
a  meffiiage  and  lands  in  the  pariih  j  that  about  the  twenty-fifth  of  WAUN»«Ktu 
JPehvary    17689    he  received  a    notice  in  writing   from    the  The  defendanc 
plaintiff^  that  for  the  time  to  come  he  woukl  take  his  tithes  in  |*y^>  **»"  *>*.'*- 
^ind  ;    that   on   EaJ^r  Monday  he  fent  his  fervant  for  tithe  t^**'u!hc*i'iik 
mtlk ;  that  the  fervant  took  and  carried  away  the  famcj  and  becaufc  the  per. 
afterwards  came  and  regularly  fetched  away  fuch  tithe  milk,  perronwhocame 
feveral  times,  both  morning  and  evening  ;  but  that  another  ^  *'  f^^   ««* 
perfon  coming  afterwards,  without  the  direftion  of  the  plaintiff,  ritTtomti '**^ 
he  had  refufed  to  deliver  it  to  him.     He  further  faid,  that  ihe 
plaintiff  did  in  proper  time,  in  the  fpring  feafon  1768,  fend  to 
kim  for  the  tithes  of  his  Iambs  fallen  in  that  year  ;    and  that  thtt  he  Md  noi 
he  had  reiiifed  to  fet   them  out,  he   being  advifedi  that  the  k^pt  ^y  iambs 
plaintiff  had  no  right  to  them,  as  he,  the  defendant,  had  not  '"*'"  Afiriw^A«« 
kept  or  depaihired  any  (heepin  the  faid  parifh  from  Michael^  to  LadjD^^i 
imdi  1767  toLadj  Day  1768,  fave  as  aften  entioned,  but  had, 
daring  all  that  time,  depaftured  his  iheep  on  other  lands  of 
his  in  the  pariihes  of  Colne  and  Compton  Bajpt  %  and  that  none 
of  the  lambs^  which  he  raifed  in  1768,  were  either  begotten  or 
yeaned,  or  did  fall  in  the  parifh  of  Blackiand  \  that  the  greater 
*part  of  his  lands  in  Blackiand  were  low  grounds^  and   in  wet 
feafons  liable  to  rot  or  bane  the  iheep  ;  and  that  therefore  he  had  ^  <h«n>»  e«ejfc 
not  kept  any  of  his  Iheep  therein  irom  Michaelmas    1767  to  ^^^y^  ^^^'^ 
Lady  Day  176^?,  fave  about  fifty  called  hogjbeep^  of  which  for-  ^j,j^h  ^j^   ^ 
ty-five   became  baned    or  rotted,  and  died ;    that  about  the  the  roc }  * 
the  twenty«»fifth  of  June  1 768,  the  day  on  which  he  had  caufcd  «h«t  iie  bad  of- 
his  fheep  and  lambs  to  be  fhorn,  the  defendant's  fervant  came*  *f^  *"|^  ^ 
to  his  barn,  and  faid  he  would  take  up  the  tithe  of  fuch  wool  wool  of  the  faid 
for  the  plaintiff,  provided  he  might  take  the  full  tenth  part  ihiepandlamhis 
thereof ;  and  that  he,  the  defendant,  told  him,  that  if  he  would 
accept  a  half  part  c(f  fuch  tithe  wool  for  his  niafter's  dues  or 
£bare  thereof,  he  might  take  the  fame.     And  he  fubmitted 
whether  the  plaintiff  was  entitled  to  any  more  than  one  half 
thereof,  by  reafon,  and  oh  account  of  his  iheep  not  having    • 
been   brought  to  or   kept,  fed,  or  depaflured  in  Blackiand  \\\ 
1768,  until  and  from  the  Lady  Day^  old  ftile,  next  before  the 
bid    time  of  (hearing*     He   admitted,  that  the  plaintiff  was 
entitled  to  the  full  tithes  of   the  wool  of  his  lambs   fhcared  in 
]  768  \  but   faid,  that  by  fome  miftake,  it  was  not   explained 
to  the  plaintiff's  fervant,  that  though  he  Was  refufed  any  more 
than  one  half  of  the  faid  tithe  wool   in  general,  yet  that  he 
might  take  the  full  tithe  of  the  lambs  wool  in  particular.     He  tliat  he  had  fent 
faid,  that  in  June  1768,  he  had  caufed  the  grafs  in  Lower  Hill  ««*'««  when  the 
Me^  to  be  mowed  for  hay  ;  and  that  in  the  evening  of  the  ^"^  ^^  ***  ^^^ 
fame  day,  after  the  fame  h*id  been  io  mowed,  he  fent  his  fer-  ^^^  puintiff  had 
Vant  to  the  plaintiff  to  come  the  next  morning  by  ten  o'clock,  nfufcd  to  feod 
by  which   time  he  had  caufed  the  faid  grafs  to  be  placed  in  '<>  ^ce  it  tithcdi^ 
cocks,   and  to  fee  the  tiilus  thereof  duly  fet  out;  that  he  ■«<i  «^«  ^h^re- 

^♦^^^j  A    fc«  he  did  not 

attended  fettheii;htio«, 
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Smith        attended  for  that  purpofe,  and  waited  till  two  in  the  afternoon^ 
H^^fi         but  that  no  perfon  came  on  the  plaintiff 's  behalf;  that  to  avoid 
lofing  the  afternoon  in  the  fame  manner  as  be  had  loft  the 
morningi  he  ordered  his  men  to  throw  abroad  the  f^d  cocks 
'  of  grafs,  and  forward  the  fame  into  hay  i  that  the  plaintiff '$ 

feripant  came  at  feven  in  the  evening;  and  thstt  Y\t  then  refufed 
to  fet  out  the  tithe  thereof.  He  alfo  admitted^  that  he  had 
mowed  his  other  grafs  land^  and  had  not  fet  oat  the  tithe 
thereof. 

I^ecaufe  The  plaiiitiff  Replied ;  tlie  defendants  rejoined  j  add  ho  wit- 

^^^  iieffes  being  examined  on  ehhef  fide  j 

•     1     • 

Thebaidifnuff-  Thb  CouRT^  npon  hearing  couufel  on  both  fides,  ordered 
***"  *°te^*  "and  ^^^^  *^"»  ^°  *^  ^  *^  refpefted  the  tithe  of  lambs,  to  be  difmiffed, 
the  t?th^  *of  ^^^^  ^^^^ »  ^^^  *^^  deputy  remembrancer  to  take  an  account 
nulky  wool,  and  of  what  was  due  for  the  tithes  oi  the  milk|  wool^  and  i&ay^ 
liay  decreed.      demanded  by  the  bill^  with  cofts^  to  be  tatxed^  &c. 

PariEer,  Chief  liarok: 
Adams,  Baton. 
pERROTTi  Biarorii 


liiLARYTiitte  Eyrb  agaiHJi  Gibberd* 

Northamptonjbirey  22d  February  1 77 1. 

The  rcaor  of  'THE  reftor  of  Plumpton,  in  the  county  of  Norihampioki 
Plumftw^nNor*'  ^  claimed  all  the  tithes,  as  well  great  as  fmall,  except  the 
'*"*te?^*^'*  h'  '*^^^'  ^^  ^^^^  ^"^  grain,  which  the  defendant  had  paid  to  him  5 
tidin  of  SiepJ  *"^  particularly  the  tithes  of  hay,  cows,  flieep,  hogs,  hens,  wool^ 
rilh  in  kind.       calves,  lambs,  pigs,  eggs,  fruit,  garden-ftuff,  and  other  titheable 

matters  which  had  arifen  upon  his  lands  in  the  year  1 768. 

The  defendant  admitted,  that  the  plaintiff  was  redor,  and 
faid,  that  the  whole  parifli  was  formerly  the  eftate  of  Francu 
Watjbn ;  that  he  and  his  anceftors  had  immemorially  paid  % 
yearly  fum  of  thirty-eight  pounds  to  the  reftor,  as  or  in  the 
nature  of  zimdus^  in  lieu  of  all  manner  of  tithes,  except  for 
fuch  lands  as  were  from  time  to  time  in  tillage,  in  refpeft 
whereof  the  rector  was  entitled  to,  and  had  accordingly  received 
tithes  in  kind  of  all  corn  and  grain  growing  thereon ;  that  the 
eftate,  for  which  fuc*h  modus  was  payable,  confifted  of  the  manor 
of  Plumpton^  the  advowfon  of  Plumpton^  divers  meffuages  and 
tenements,  and  about  feven  hundred  and  fifty  acres  of  arable, 
meadow, and  pafture  land;  that  in  the  year  1666, the  manor, the 
advowfon,  and  three  hundred  and  ninety. fix  acres  were  fold  by 
him  to  Richard  Reeve :  that  R.  Reeve,  in  March  1680,  fold  and 
conveyed  the  faaie  to  certain  perfons  in  truft  for  /f.  Moore  i  that 
upon  the  divifion  of  the  faid  eftate,  an  apportionment  vras  made 
of  the  &id  modus  i  that  twenty»one  pounds  part  thereof  was 

agreed 
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agreed  to  be  paid  by  K  Waifon  for  fuch  part  thereof  as  re.  £y«k 
xnained  unfold ;  that  feventeen  pounds,  the  rciidue,  was  agreed  ^ff^'j^_ 
to  be  paid  by  //.  Moore  for  fuch  part  as  belonged  to  him ;  that 
fuch  apportionmcYit  was  confirmed  by  A  tfrrier  of  the  gkbe 
tand  and  tithes  belonging  to  the  re^ry  of  Piumptoity  exhibited 
In  the  regiftry  of  the  Bifbop  of  Peterborotighj  on  the  tWcnty-firft 
of  May  1(584  ;  that  in  the  faid  terrier  were  contained  two  ar^ 
tides,  wa.  «« tithes  item,  for  that  part  of  the  eftate  of  Sit  F* 
••  Waifony  being  pafture  ground  and  woods,  let  at  twenty-one 
♦«  pounds  per  ammm ;"  that  foon  after  the  exhibiting  the  fa(id 
terrier,  he  fold  the  refidue  of  his  eftate  to  truftees  for  the 
benefit  of  Jefus  College^  in  Oxford  \  that  the  faid  modus  of  thirty- 
eight  pounds  had  been  ever  iince  received  by  the  college,  and 
by  the  owner  of  the  prcmifes  fo  fold  to  the  faid  H.  Moore^  in  the 
faid  proportions,  favc  only  that  at  fuch  times  as  any  of  the 
lands  belonging  to  fuch  eftate  had  been  in  tillage,  the  values  of 
the  tithes  of  com  and  grain  grown  thereon  had  been  blended 
together  with  the  refpcftive  proportions  of  fuch  annual  rnodus^ 
and  paid  to  the  reftor  without  making  any  diftinftion  between 
them  ;  and  that  fuch  modus  was  never  affefted  or  difturbcd  by 
the  manner  in  which  the  fame  was  fo  blended  with  the  value  Pf 
the  tithes  in  kind  ;  that  in  a  Vegifter  book  of  the  parifh  of 
Plumpton^  there  was  an  entry  or  memorandum  in  the  hand 
writing  of  Mr.  Hiccocks^  rcftor  of  the  parifh,  dated  the  eighth 
of  June  1719,  viz,  "  June  %ih  1719,  memorandum,  Whereas 
"  the  rcftor  of  Plumpton  did,  for  fevcral  years  pnft,  receive  for 
**  that  part  of  the  eftate  which  was  Mr.  Moore^s^  but  now  Mr. 
•*  Btd/bfsy  for  grazing  tithes  the  yearly  fum  of  ♦  feventeen 
•*  pounds,  without  any  deduftion  for  taxes  or  levies  on  any 
•*  account  whatfoever  5  and  whereas  this  prefcnt  year,  by  the 
**  inftigation  thereto  of  Mr,  Bujhys  agent  or  bailiff,  the  af- 
**  fcflbrs  taxed  the  tithes  three  pounds,  upon  which  account  a 
*•  bill  was  preferred  in  the  exchequer  by  the  reftor,  againlt 
<<  the  tenants  of  the  eftaie,  to  oblige  them  to  pay  tithes  in  kind, 
««  and^procefs  was  ferved  accordingly  j  and  it  is  this  dayogreed 
«  between  ff^.  Hiecocks^  reftor  of  the  faid  parifli,  and  2".  IFil/Sf 
"  agent  for  Mr.  Bu/hy^  that  the  fum  of  feventeen  pounds  per 
*«  annum  ftiall  be  clearly  paid  to  the  rector  for  grazing  tithes, 
•<  for  the  future,  without  any  deduftion  whatever  5"  that  the 
faid  agreement  was  verbally  made  before  feveral  people  named 
in  the  faid  anfwer  ;  that  in  confequence  of  fuch  repeated  con- 
firmations of  the  (aid  modus^  no  tirhes  in  kind,  except  of  corn 
^nd  grain,  had  ever  been  paid  to  the  re^or,  but  that  fuch  modus 
had  conftantly  been  paid  to  and  accepted  by  him,  in  lieu  of  all 
tithes  whatever  ariling  within  the  parilh,  except  as  aforefaid^ 
The  defendant  admitted,  that  he  occupied  part  of  the  faid 
eftate,  irz.  one  hundred  and  forty  nine  acres,  twenty-eight 
whereof  were  in  tillage  and  the  reft  pafture  \  and  that  he  mad^ 
bay,    kept  cows,   iheep,    hogs,    fowls,    and   had   had   wool, 

milk, 
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S^f  *  tnilki  calVe^,  pigs^  eggSj  and  other  titheable  matters  on  tHe 
CmTro.  ^*^^  lands,  which  he  converted  to  his  own'ufe,  without  fetting 
out  the  tithes  thereof^  or  making  any  other  fatisfadion^ 
except  as  after  mentioned.  He  further  faid,  that  he  bad  coii- 
ftantly  fet  *out  the  tithes  in  kind  of  all  com  and  grain ;  and 
that  on  the  feventh  of  ^prii  1768  he  had  t>aid  the  plaintiff 
'  three  pounds,  fourteen  fhiilings,  and  nine  pence  halfpenny^ 
as  and  for  half  a  year  s  amount  of  his  proportion  of  the  faid 
tttoduSf  ending  at  Lwfy  Dof  preceeding*  He  further  faid,  that 
the  refidue  of  the  faid  eftatcj  covered  by  the  faid  apportioned 
ittodtds  of  feventeen  pouiids  per  ankum^  cohfifted,  as  he  believed, 
of  at>out  two  hundred  aiid  tweiity-feveh  acres  then  in  the  oc- 
cupation of  W.  Edmcndi  \  that  the  fame,  being  much  the  larger 
part  of  the  modusj  waS  paid  by  him  sind  W.  Edmonds  in  the 
following  proportions,  Was.  feven  poUndsj  nine  {hillings,  and 
fevenpence  by  him,  and  nine  pounds,  ten  fhiUingrs,  and  five- 
pence  by  Edmonds^  making  the  faid  feventeen  pounds.  And 
he  averred,  that  he  had  always  been  ready,  and  he  offered 
by  his  anfwer,  to  pay  the  plaintiff*  all  the  arrears  which  had 
become  due  for  and  in  refpeA  of  his  £hare  of  the  faid  imdus 
of  feventeen  pounds  per  annum  fince  Ladj  Day  1768  ;  but  he 
admitted,  that  he  had,  and  that  he  did  then  refufe  to  make 
him  any  fatisfaAion  for  the  tithes  in  kind  arifing  from  the  pas- 
ture lands  in  his  occupation,  or  for  any  other  the  titheable 
matters  in  the  bill  mentioned  \  and  he  infifted  upon  the  faid 
modus* 

Thb  Court,  upon  hearing  cotrnfel,  and  reading  the  proofs 
in  the  caufe,  ordered  the  deputy  remembrancer  to  taike  aa 
account  of  the  feveral  titheable  matters  and  things  demanded 
by  the  bill,  except  of  com  and  grain  ;  and  that  the  defendant 
do  pay  the  plaintiff"  his  cofts  of  this  fuit. 

Parker,  Chief  Batom 
Adams,  Barm* 
Perrott,  Bar  mi 


£MTfiTgBM^  ToWNLEY    agalttft  ToMLINSOK^ 

21.  Geo.  3. 

Lancaflure^  2^tb  Jpril  1771* 

The  plaintiff  HTHE  plaintiff^  claimed  one  undivided  moiety  of  all  the  tithes 
ciaimt  OM  un-  •■'  of  all  com,  grain,  hay,  lambs,  wool,  flax,  hemp,  potatoes, 
S^lht  U^/  *"^  °^^^  titheable  things,  and  Eafter  offerings,  yearly  arifing  in 
fc©th  great  and  ^^  townfhip  of  Pilling^  in  the  impropriate  reftory  and  pariih  of 
fmaO,  of  the  Garfiang^  in  the  county  of  Lancafler^  for  three  years  paft  }  and 
townihipofi^.  flatcd,  that  m  Hilary  Term  1759  ihe  had  filed  her  bill  in  this 
^^n  thepariih  ^.g^y^  f^j.  ^j^^  ^^^^  fpecics  of  tithcs  againft  the  defendants,  and 


lAwcafiktu 
See  ante,  31. 
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had  obtained  a  dicrcc  ;   but  that  the  defendants  ftiU  rcfufcd  t6      ToWMtir 
account  (fl),  ^  "i'^'fi 

^    '  TOMLINIOir. 

The  defendants  denied,  that  the  piaintiff  was,  to  their  know-  The  defendants 
iedge,  legally  entitled  to  a  moiety  of  the   tithes  and  Eajier  'ay*  ^^^  *^<^y 
oflFerings  yearly  arifmg  in  th6  faid  townfhip,  except  by  the  f^j'^jo^^^j  |5 
manner    in  which  fhc  made   out  her  title    thereto    in    the  p^/w  .     that 
former  fuit.    They  admitted,  that  they  had,  during  three  years,  they   had  duly 
held  lands  in  PtlUngy  and  had  fown  thereon  wheat,  barley,  oats,  f««  out  the  fcve. 
beans,  and  potatoes  5  but  they  denied,  that  all  the  faid  wheat,  [hJeon**.*'*^! 
barley,  oats,  and  potatoes,  had  been  carried  away  without  fetcing  j„^      retained 
out  the  tithes  thereof,  or  making  the  plaintiff  any  recompence  (me-tbird  pvt  of 
for   her    moiety   thereof ;    and  faid,   that  on    the   contrary,  the  tithes  fo  fet 
in  the  haryeft  of  each  of  thofe  years,  they  had  fcverally  and  ot«a» their  own 
duly  fet  out'  all  the,  tithes  of  their  faid  corn  and  grain  ;  but  they  ^  ^  ^  * 
admitted,  that  they  had  taken  and  converted  to  their  own  ufc 
one-third  of  fuch  tithes  as  their  own  right  and  property  ;  and 
they  infifted,  that  they  were  well  entitjed  thereto  by  virtue  of  a 
tertain  exemption  after  mentioned  ;  and  that  they  had  left  the 
other   two-third    parts  of    fuch  tithes    for    1764    and    1765 
for  the  plaintiff  and  the  other  owners  thereof,  and  had  given 
due  notite  to  the  tithe  gatherers  fo  that  they  might  have  taken 
away  the  fame  if  they  had  pleafed  fo  to  do  ^  but  that  they  had 
neglected  to  take  the  fame  away  ;  and  that  the  faid  tithes  rotted 
on  the  ground  ;  but  that,  for  the  year   1766,  they  had  houfed 
the  fame  two-thirds  for  themfelves  upon  agreements  as  the  fuit 
fliould    be  determined.      They  then    flatcd,    that    the    lands  that    onc-thirtl 
occupied  by  them  in  Pilitng  were  of  thfec  different  tenures,  viz.  P*r'  of »he  landa 
that  one  undivided  third  part  of  fuch  lands  was  held  under  ^^^J"^^*"^  ^^ 
leafes  for   lives  at  fmall  referved  rents  ;  that  one  other  un-  rents  •  another 
divided  third   part   thereof  was    held  under  Leafes   for  a  cer-  third    part    at 
tain  number  of  years  at  rack  rents  ;  and  that  the  remaining  third  rack  lemt ;  and 
part   thereof  was   held  by   R.  Hejkcth  under  leafes  for   lives  ^*»^  ^^^l  ^^'^ 

Dart  on  lives  ' 

until  the  year  1747  ;  that  R,  Hejketh  then  conveyed  the  inhe-  y^^  ^  HiAe\ 
ritance  of  his  third  part  of  and  in  the  lands  fo  by  him  occu-  who  held  the 
pied  to  them  ;  that  they  had  ever  fince  held  and  occupied  lands  on  lives 
the  fame  }  and  that  being  thus  owners  of  the  inheritance  of  ^^  conveyed 
fuch  third  part,  and  alio  occupiers  of  the  whole,  they  were  f^^^^J^jj  * 
entitled  to  an  exemption  from  payment  of  tithes  in  refpett  of  and  thu  the  faid 
the  faid  third  part,  by  reafon  that  the  fame  was  heretofore  parcel  Undkfoconveycd 
of  lands  belonging  to  an  abbey  of  a  privileged  order  before  and  '?,'*'*'?  ^^"^ 
at  the  time  of  the  diffoiution  of  nionafterics,  as  after-men-  h^yfngbeenpatw 
tioned.  eel  of  ihc fxjffer* 

'  iions  of  the  abbey  of  Cccitrfgid ) 

The  dcfendantsdifclaimcd  all  right  to  tithes  of  the  other  two  that  they  dif- 
third  parts,  as  being  only  Icffees  or  farmers  thereof,  fo  that  the  ^^l^^^^\l^^ 
chief  point  in  controvcrfy  by  this  fuit  as  between  the  plaintiff  thiidjwisj 

(tf)  Sec  ante,  page  jr. 

Vot.  III.  Z  wd 
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TowKtiY      and  defsndants  was>  whether  fuch  third  part  was  exempt  ftom 
aganft        tithes  when  occupied  by  the  owners  of  the  inheritance  thereof^ 
or  not. 

tiut  the  (aid  ab-  ^hc  defendants  therefore,  with  refpcft  to  fuch  exemption  and 
ertcr^of  iv!r  dift^Harge,  further  faid,  that  as  weU  the  lands  Jn  queftioa 
monfiramjes  I      ^s  the  tithes  thereof  had  been  formerly  part  of  the  pofleflions 

of  the  abbey  of  Cocker/and^  in  the  faid  county  ;  that  the  faid 
abbey  was  of  a  very  ancient  foundation,  and  of  the  order  of  the 
and  the  lands  Premonfiratenfes ;  tnat  the  religious  houfes  of  that  order,  by  virtue 
belonging  to  it  ^f  foj^e  ancient  bulls  of  exemption,  had  immemorially  held  their 
Shet'^wheiThl  ^^^^^  freed  and  difchargcd  from  the  payment  of  all  tithes  what- 
tbe  immediare  cver,  or  any  modus  or  compoiition  in  lieu  thereof,  when  fuch  lands 
occupation  of  were  in  the  immediate  manurance,  culture,  and  occupation  of 
the  abbey  j  ^j^^  abbot  and  convent,  as  owners  of  the  inheritance  thereof,  and 
that  the  faid  ^Qt  let  to.  farmers  or  tenants }  and  they  infifted,  that  for  time 
the**occuM<-oii  "^^°^cmorial,  and  until  and  at  the  time  of  the  furrender  and 
of  thefaidabb^y  diflblution  of  the  faid  abbey,  the  tithes  of  Pilling  belonged  to  and 
when  it  was  dif.  were  the  inheritance  and  part  of  the  pofTeffions  of  the  abbot  and 
foived  by  Hairj  convcnt  6f  the  faid  abbey  5  that  the  lands  in  Filling  whereof 
tbfEigbtb,  ^j^g  tithes  were  demanded  by  the  bill,  had  alfo  been  for  time 

immemorial,  and  until  and  at  the  time  of  the  faid  furrender  and 

'  diiTolution   in   the  a^ual    hands,  culture,  and   occupation   of 

the  faid  abbot  and  convent  for  the  time  being ;  and  that  as  fuch, 

.and  by  virtue  of  the  exemption  before-mentioned,  they  were 

difcharged   from  the  payment  of  any  tithes  to  thcmfelves  or 

and  were  there,  jmy  Other  perfon  whatever  ;  and  that  the  lands  had  been  immc- 

fore  difcharged  njo^ially,  and  ftill  ought  to  be  fo  exempt  and  difcharged  when 

in     his    hands  •    1  1      ^i  °      r  1      •    1      .        '^  1  r        j  '^       1 

from  the  pay-  Occupied  by  the  owners  of  the  mhentance  thereof,  and  not  let  to 
mem  of  tithes  5  tenants  or  farmers,  not  only  during  and  in  cafe  of  unity  of  right 

and  pofleflion  to  fuch  tithes  and  lands,  but  alfo  when  fuch  right 
and  pofleilion  were  fevered,  and  to  whomfoever  the  fame  re- 
fpeftively  belonged*    . 

that  the  exemp.  This  was  the  plam  uncomplicated  exemption  and  difchargc 
tion  was  not  ,jq^  claimed  and  infifted  on  by  the  defendants  for  and  in  refpeft 
in  the^fbraer  ^^  *^^  third  part  of  their  faid  lands  5  and  they  farther  faid, 
luit  i  that  during  fuch  unity  of  right  and  poileffion  by  the  faid  abbot 

and  convent  it  was  needlefs,and  that  afterwards,  during  the  occu- 
pation of  the  faid  lands  by  lefiees  or  farmers,  it  would  have  been 
unavailing,  to  infift  on  the  faid  exemption  ;  and  they  admitted, 
that,  being  but  modern  purchafors,  they  had  mifconceived,  and 
thit  there  are  not  fttfficiently  made  out  their  defence  in  the  former  fuit.     Boc 
.divers    ancient  they  farther  faid,  that  there  were  divers  records  and  teftimonies 
thc^exefT***^!!  *^  manifeft  iuch  exemption,  and  particularly  that  it  appeared  by  a 
of  thJc  Ss  gfsi"^  made  in  the  fecond  year  of  King  John^thzt  he  granted  to  the 
from  tlie   pay.  Canons  of  Cocker/and  for  ever  the  whole  pafture  of  Pilling^  to 
ment  of  tithes  hold  in  free,  pure,  and  perpetual  alms,  with  all  its  eafements  ; 
appears  j  ^^iTX  afterwards,  by  a  furrender  of  Robert^  then  abbot  of  the  faid 

abbey  and  of  the  convent  of  Cockerfandy  executed  under  their 
conventual  feal  in  the  thirtieth  year  of  Henry  the  Eighth^  the  faid 

abbey^ 
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abbey,  with  all  its  manors,  lands,  tithes,  and  other  pofleflions,     Town  let 
were  furrendered  to  the  faid  king,  to  hold  to  him  and  his  heirs         agoing 
for  ever,  whereby,    and  by  virtue  of  the  ftatute  31.  Hen.  8.    Tomlin«ok. 
intitled,    «  An    Aft  fo^  the  Diflblution   of  Monaf^cries  and 
f^  Abbies,"  the  faid  abbey  with  all  its  pofleffions  (whereof  the 
lands  of  which  tithes  were  now  demanded  were  part)  became    * 
■vetted  in  the  faid  king,   his  heirs  and   iucceflbrs,  freed  and 
difcbarged  from  the  payment  of  tithes   in  the  fame  manner 
siS  they  were  held  by  the  faid  abbey  ;  that  his  faid  majefty  that  Henrj^  tit 
being  fo  feifed  did,  by    his  letters  patent  dated  the  firft  of  £»^* conveyed 
Stptemier,in  the  thirty-fifth  yearof  his  reign,  forthe  confideration  p;/;;^-  ^  j^e 
therein  mentianed,  grant  to  J,  Kychin  and  his  heirs  the  fcite  of  demcfne    fandt 
the  faid  abbey  of  Cockerfandy  with  the  appurtenances,  and  feveral  of  the  abbey  to 
other  parcels  of  land  in  the  anfwer  mentioned ;  and  alfo  all  that  7*  ^y^^ » 
ihe  grange  or  pafture  of  Piilingj  containing  one  thoufand  acres, 
^nd  all  the  lands  known  by  the  nanie  of  the  Demefne  Lands  of 
the  faid  abbey,  to  hold  the  fame  in  as  full  and  ample  manner  as 
any  of  the  abbots  had  hdld  the  fame  at  or  before  the  diflblution 
thereof^  and  theyinfitted,  that  by  virtue  of  fuch  grant,  and  of 
the  grant  by  King  John^  and  of  the  faid  furrender  and  aft  of 
.parliament,  the  faid  J.  Kychin^  and  all  perfons  claiming  undef 
pirn,  and  the  lands  fo  granted  to  him  as  afore&id  (of  which  the 
lands  whereof  the  tithes  now  in  difpute  were  part),  were  entitled 
to  the    faid  exemption  and  difcharge  from   the   payment  of 
all  tithes^  offerings,  and  ecclefiaftical  dues  whatfoever,  when  in 
the  hands  and   occupation  of  the   owners  of  the  inheritance    ' 
thereof^  in  as  ample  a  manner  as  the  faid  abbot  and  convent 
before  their  furrender  arid  diflblution,  or  as  the  faid  Ring  Henrj 
the  Eighth  after  fuch  difl!bIution  whiltt  the  fame  continued  in  his 
hands,  were  or  was  entitled  thereto,  fiich  exemption  being  a  pri- 
vilege which  attached)  immediately  on  being  granted,  upon  the 
inheritance  of  the  lands  themftlves.     And  they  further  infltted,  that  when  the 
that  although,  by  reafon  of  the  faid  unity  of  pofl^'flion,  aiid  Unds  were  Ieaf« 
by  the  faid  lands  being  afterwards    leafed    out    to    fartners,  <^d>  ^^^  exempt 
there  might  have  been  no  opportunity  of  claimifti?  the  aftual  *!^"  revived  on 

,     .  ^       r     i      r  •  I  \^       r  r     \  -       '  the     expiratioh 

enjoyment  of  the  laid  exemption  for  ever  lo  long  a  tune,  yet  ^^  ^^  j^^,g, 
that  when  the  faid  unity    of  poflcfllon  became  fevered,  and 
the   faid  leafes   expired,  the  faid  exemption   would  and  did 

come  in  play  and  force  again,  as  before  infitted  upon.     They  ihitKycbmcon- 

further  faid,  that  all  the  lands  therein  defcended  from  the  faid  veyed   to  three 

V.  Kychin  to  three  of  his  daughters,  who  married,  and  held  their  ^^  hi$daughiers 

three    parts   of  the    faid  lands   in   common   undivided,  and  **    tenant*  10 
from  time  to  time  demifed  the  fame  upon  leafes  to  tenants  ' 

until    the    year    1747,     when    R,    Hejketh    (whofe   anceftor  * 

married    one    of    the    three    daughters)    began    to    fell    off 
his  undivided  third  part  into  freehold  or  lands  of  inheritance  ; 

that  the  fourth  daughter  of  the  faid  Kychin  had  married   one  jj^^^      K^ltmi 

Tichborne  or  Werden\  that  her  fourth  part  or  flrare  of  her  father's  fourth  daughter 

lands  was  divided  from  the  other  three-fourth  parts  into  feveralty,  held  herniate  in 

t  z  and  ^^^•'^'y  i 
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TowNttY      and  was  ftill  held  in  fcveralty  by  fiindry  perfons  to  whom  thi 

ToMLi»60N     '^"^^  ^^^'  from  time  to  time,  been  fold  off ;  that  fuch  lands 

were  known  and  diftinguilhed  from  the  other  lands  in  Pilling 

bv  the  name  of  Tichborne  and  IVerdet^s  Lands ^  and  were  in  the 

a<^ual   pofleffion    or  enjoyment   of  the    faid    exemption    and 

difcharge,  now  infifted  on  by  the  defendants,  when  fuch  lands 

were    in   the   hands  and   occupation    of  the  owners    of  thtf 

that  ihfre   are  inheritance  thereof.     The  defendants  further  faid,  that  there 

had  bXnKwi'to  ^^'"^   divtrs   other  lands    (befides  thofe   laft-mentioned,  and 

the  fame  order  thofe    of    which    the   tithes    were    now    in    difpujte)    which, 

which  are  held  were    formerly,    and    before   the   diilblution   of  monafteries, 

tj.hefr«c  5         belonging  to  the  abbey  of  Cocherfand^  and  alfo  to  other  religious 

houfcs  within  this  kingdom,  which  were  of  the  faid  Premon' 
Jlratenfian  order,  and  which  immemorially  were,  and  ftill  are, 
held,  exempt,  and  difcharged  from  the  payment  of  tithes  whilft 
in  the  hands,  culture,  and  occupation  of  the  owners  of 
inheritance  thereof,  particularly  in  Warton^  EileU^  Middfetcn^ 
and  in  divers  other  parifhes  and  places,  which  they  hoped  would 
be  evidence  beyond  a  doubt,  not  only  gf  the  jufticc  and  legality 
of  the  exemption  and  difcharge  now  claimed  by  them,  but 
alfo  that  fuch  ancient  bull  or  bulls  of  exemption  before  men- 
tioned to  be  granted  in  favour  of  the  faid  religious  order  of  the 
PremonJlratenJeSy  and  which  was  the  ground  and  foundation  of 
fuch  exemption,  did  obtain  here,  and  was  actually  received  and 
fufficiently  put  in  ufe  within  this  kingdom,  fo  as  to  avoid  the  force 
and  power  of  the  ftatute  7.  Hen.  4.  concerning  fuch  bulls  and 
tlutcertainlands  ^^  ^^^^^  ^^^  ^f  parliament  relative  thereto.     They  further  faid^ 

ed*  from   fmail  ^^^^  ^^*^^  regard  to  perfonal  or  fmall  tithes  within  the  faid  town- 
tiihe«  in  kind  j  fhip  of  Pilling^  there  was,  and  for  time  beyond  the  meaiory  of 

man  had  been,  an  ancient  and  laudable  cuHom,  that  every  houfe- 
holder  in  Pliling  being  a  (ingle  perfon,  and  only  leffee  or  farmer 
of  the  houfe  wherein  he  dwelt  (except  thofe  who  inhabited  the 
Abbey  Houfe  and  the  occupiers  of  the  Mofs  Pajlure  and  Mill 
Pafture^  being  the  inheritance  of  R.  Dalton,  and  alfo  except  the 
occupiers  of  the  farm  or  tenement  being  part  of  the  Ancient 
Demefne  ofPillingy  and  now  or  late  the  inheritance  of  E.  Hornby, 
who  claimed  an  exemption  from  payment  of  any  tithes,  offerings, 
or  ecclefiaftical  dues  whatever,  in  the  hands  of  the  owners,  or  of 
the  farmer  thereof,  and  thofe  difcharged  by  modufes  for  or  in 
refpcft  of  the  fame  only,  and  alfo  except  the  leffces  or  farmers 
of  two  dwelling-houfes  in  Pilling  occupied  by  G,  Dickfon  and 
J.  Sumner^  which  were  or  are  claimed  to  be  exempt  from 
payments  of  all  tithes,  offerings,  and  ecclefiaftical  dues  what^ 
ever,  by  modus ^  fave  the  tithes  of  corn  and  grain)  ftiould  pay  one 
and  only  certain  penny  yearly  5  and  every  houfeholder  in  Pi//r>;^  aforcfaid,  being 
'"•"*!  i^^R^  ^  married  man, and  only  2  leffee  or  farmer  of  the  houfe  wherein 
offsringv,  ^^  dwells  {except  as  aforefaid),  the  fum  of  twopence  yearly  to 

the  owner  of  the  tithes  of  Pilling  for  the  time  being,their  farmers 
or  leiTees^  at  £a/ler  yearly,  or  fo  foon  after  as  demanded,  as  a 

recompence 
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recompence  for  and  in  lieu  and  foil  fatisfaftion  of  the  tithes  of     ^^^^^^^^ 
all  garden  fluff  yearly  arifing  in  their  refpeftivc   gardens  in    toml^imiiok. 
Pilling  aforefaid,  and  that  the  fame  had  been  immemorially       ^ 
received  and  accepted  accordingly  by   the  faid   owners  and  ^*''*^°    "  ' 
impropriators  for  the  time  being,  their  leflees  or  farmers,  fave 
only  till  of  late,  when  the  difputes  relating  to  tithes  began  5 
that  within  the  faid  townihip  of  Pilling  there  had  been  and  was 
another  ancient  immemorial  cuftom,  that  the  occupiers  of  lands 
therein  being  leffees  or  farmers  (except  the  occupiers  of  the  lands 
and  tenements  difcharged  in  general  by  exemption  or  by  modus 
as  aforefaid),pay  yearly  at  Eajler^  or  fo  foon  after  as  demanded, 
the  fum  of  twopence  for  every  milch   cow  that  had  a  calf  milch  cows  s ' 
in  the  year,  to  wit,  between  Enfier  and  Eafter^  and  was  kept  and 
depaftured  on  the  lands  held  by  them  as  leffees  or  farmers  in 
Pilling  aforefaid,  and  the  titheable  places  thereof ;  and  the  fpm 
of  one  penny  for  every  milch  cow  that  had  not  a  calf  in  the  year, 
TO  WIT,  between  Eajler  and  Eafler  (which  were  there  ufually 
called  hands  or  whites)^  and  was  kept  and  depadured  as  aforefaid  ^ 
and  that  fuch  yearly  payments  had  been,  for  all  the  time  afore- 
fsiid,  received  and  accepted  accordingly  ;  that  alfo  there  had 
been  another  ancient  cuftom,  that  every  occupier,  &c.  (except 
as  aforefaid)  had  yearly,  when  he  kept  a  cow  in  Pilling^  {5V. 
paid,  or  ought  to  pay,  at  Eafter^  or  fo  foon  after  as  demanded, 
the  fum  of  one  penny  to  the  owners,  farmers,  or  leffees  of  tithes 
in  Pilling,  as  a  recompence,  and  in  lieu  and  full  fatisfaftion  of 
and  for  the  tithe  for  the  agiftment  of  dry,  barren,  and  unprofit- 
able cattle  fed  and  depaftured  on  lands  and  grounds  held  by  him 
as  leffee  or  farmer  ;  and  that  the  fame  had  been  received  and 
accepted  accordingly  ;  therefore  no  tithe  in  kind  was  due  or 
payable  for  agiftment  tithe  5  that  there  was  alfo  another  ancient  that  the  tithes  of 
and  immemorial  cuftom,  that  the  occupiers  of  any  lands  or  com  and  gram 
grounds  therein,  or  the  titheable  places  thereof,  being  leffees  .^°"   partlcuUr 
or  farmers  (except  as  laft  before  excepted),  fhould  gather, bind,  manner; 
and  fet  up  in  flieaves  and  hattocks,  the  tithes  of  corn  and  grain 
arifing  on   their   refpeclive   lands;  and  that   in    confideration 
*  thereof,  fuch  occupiers  fhould  only   fet  out  and  anfwer  every    ' 
tenth  hattock  thereof,  without  fetting  out  or  paying  any  thing 
for  odd  hattocks  under  ten,  and  that  the  corn  and  grain  in  cacK 
clofe,  and  of  each  diiiercnt  kind   or  fpecies,  fhould  be  tithed 
feparately  and  diftin^tly  by  itfeif,  and  without  numbering  or 
counting  out  of  one  clofe  into   another,  or  out  of  one  kind 
or  fpecies  of  corn  and  grain  into  another  ;  which  cuftom  and 
manner  of  tithing,  and  of  gathering,  binding,  and  fetting  up  in 
fheaves  and  hattocks,  had  been  immemorially  obferved  in  Pilling 
aforefaid,  and  the  titheable  places  thereof;  that  alfo,  by  ancient  thatceruinfums 
ufage  and  cuftom  immemorially  obferved  within  the  faid  town  -  arc  payable  ia 
fliip,  the  occupiers  of  lands  therein  (except  as  aforefaid),  had,  *'*"    °^    ^°^ 
for  and  in  refpcd  of  their  meffuages,  lands,  and  tenements,  held  ^^  **' 
by  them  as  leffees  or  farmers,  paid'the  following  f/j/yer  offerings,' 

Z  3  fmall 
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TowHLEY  ^  fmall  tithes,  and  ccdefiaftical  dues,  viz.  every  houfeholdcfi^ 
agatn^  f^^  offerings  yearly,  threepence  ;  and  for  tithes  of  pigs,  if  fcvcn 
s^Od  upwards  and  under  feventeen,  qne  pig  ;  and  if  feventeen 
and  upwards,  and  under  twenty- fcven,  two  pigs  5  and  for  every 
ten  pigs  above  fe^en;een,  one  pig  ;  and  in  like  manner  for  th^ 
tithes  of  geefe.and  Oieep  ;  and  for  a  foal,  in  the  year  it  wa^ 
foaled,^  one  penny  \  and  for  every  calf,  in  the  year  it  was  calved^ 
one  halfpenny ;  and  for  every  fwarm  of  bees  increafed  in  the 
year,  one  penny ;  for  eggs,  if  any,  one  halfpenny  ^  and  for  hemp 
and  flax,  one  halfpenny. 

•  ff^! "?  '*«"  The  defendant  Smith  faid,  that  when  the  ancient  meflbage 
e  hay  J  ^^j  tenement  in  his  occupation  was  heretofore  in  the  occu- 
pation of  tenants,  and  not  of  the  owners  of  the  inheritance 
thereof,  fuch  tenants  had,  for  time  immemorial  yearly  at  Eafter^ 
or  fo  foon  after  as  demanded,  paid,  and  been  ufed  and  accuf^- 
tomed  to  pay  for  all  the  time  aforefaid,  and  ftill  of  right 
ought  to  pay,  to  the  owners  of  the  tithes  in  PH/ing,  their  lefiees 
or  farmers  for  the  time  being,  the  fum  of  one  halfpenny  as  a 
certain  motlus  or  cpmpoiition  in  lieu  of  and  in  full  fatisfadkion  for 
tithes  of  all  and  all  manner  of  hay  yearly  arifing  upon,  the  faid 
tenement. 

*^*fta*f  whi*^  All  the  defendants  faid,  that  they  could  not  certainly  fct 
thcrP/wTs  in  ^^rth,  whether  the  faid  townfhip  of  P/7/f/7^  and  titheable  places 
Carflfirsgi  thereof  (wherein  the  faid  lands    lay)  were  iituate  within    thq 

impropriate  reftory  and  parilh  of  Garjlang  or  not  ;  though  they 

admitted,  that  it  appeared  by  many  records  that  fuch  town/hip 

was  therein  defcrlbed  to  be  fituate  within  that  parilh,  yet  that  the 

church  or  chapel  of  Pilltitg  was  a  parochial  church  or  chapel, 

and  that. the  faid  town ftiip  had  been  reputed  to  be  an  entire 

townftiip,    lordfliip,   and   manor    of    itfelf,     where    a    court 

was  held,  and  maintained  its  own  poor,  and  raifed  its  own  taxes, 

,  without  paying  or  contributing  any  parilh  rates  or  church  duei 

to  the  pariih  church  or  vicar  of  Garjlang  ;  and  therefore  they 

left  the  plaintiff  to  the  proof  thereof,  it  not  being  of  confequencc 

to   them   to  difpute   the  fame,  but    to    contend    their   right 

to  the  privilege  and  exemption  as  infixed  on  by  their  anfwer. 

that  j'fjhey  had  Xhey  further  laid,  that  if  neither  they  nor  the  other  owneifs  and 

a*^iTOitcr*  °"  occupiers  of  lands  in  Pi/ling  heretofore  belonging  to  and  part  of 

cmpcion     than  ^be  poffeiBons  of  the  faid  diffolvcd  abbey  of  Cockerfandy  had  ever 

that  which  they  pretended  to  cli'.im  any  other  or  greater  exemption  than  that 

iww    claimed,  vrhich'was  now  inCfted  on,  fuch  exemption  would  never  have 

the      plajotiffc  ^^^^  difputed  or   denied  by  the  plaintiff  or  her  prcdeccffors, 

difpntediti        ^^    ^^7   Other   perfpn    claiming   tithes   m   Ptlhng,     But  they 

admitted,  that  having  miftaken  their  faid  privilege  and  partial 
exemption,  and  inftead  thereof  pretended  fon.etimes  to  a  total 
or  general  on^  by  reafon  of  ihofe  lands  having  been  heretofore 
parcel  of  the  pofleflions  and  inheritance  of  a  greater  monaftcry, 
there  was  fuch  a  fuit  heretofore  brought  by  the  plaintiff  agaihft 

*  '  them 
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tbem  «nd  othdrs ;  and  that,  they  being  but  modem  purchafcrs,     Towni.iy 
and  fometimes  apprehending  themfelves  entitled  to  and  iniifting        *^^^ 
upon  a  general  exemption^and  at  other  times  a  partial  exemption,  h  ^    h  * 

and  thereby  negleding  properly  to  ftate  the  time,  nature,  and  from' an  igno! 
gromid  of  the  ^id  partial  exemption  now  infifted   upon,  and  ranee  of  their 
to  apply  their  defence  and  proofs  in  fupport  of  fuch  partial  and  real  rights,  had, 
true  exemption,  the  Court  did,  in  fuch  former  fuit,  decree  tithes  in  ^?J  *^^'^.  ^^^^ 
general  to  be  accounted  for  and  paid  by  the  defendants  (except  as  ^  J|  cxcmptko 
to  milkj  calves,'and  garden  fhiff*)  ;  but  they  infiftedi  that  fuch  a  fiomUthea, 
decree  would  not  have  been  made  in  cafe  they,  in  the  faid  fuit, 
had  never  claimed  more  than  the  faid  partial  exemption,  and 
had  not  fet  up  other  mifconceived  and  inconiident  defences^  and 
miftakenly  applied  the  weight  of  their'  prooft,  in  difputing  the 
rights  of  the  pariOi  of  Garjlang  and  matters  not  applicable  to      ' 
the  true  queftion,    and  neglected  to    prove   to    the  Court ; 
that  not  only  the  owners  of  the  inheritance  of  lands  within  Pilling 
aforefaid,  but  alfo  the  owners  of  lands  in  other  places  which 
formerly  belonged  to  the  faid  diifolved   abbey    of  Cocker/and 
and  to  other  monafieries  within  this  kingdom  of  the  faid  order 
of  Premonjlr at enfeSfVrtxc^^nA  immemorially  had  been  >  in  the  aftual 
pofleffion  and  enjoyment  of  the  faid  exemption  from  paying  tithes 
of  fuch  or  fo  much  of  fuch  lands  as  were^  or  from  time  to  time 
heretofore  had   been,  in  their  own   manurance,  culture,  and 
occupation  :  wherefore  they  hoped,  that  they  ihould  not  be 
bound  or  precluded  further  by  the  faid  decree  than  as  to  fuch 
tithes  as  were  decreed  to  be  accounted  for  and  paid  to  the  plaintiff 
down  to  the  time  of  making  thereof ;  and  faid,  that  if  the  faid 
fuit  had  been  properly  managed,  they  had  not  only  been  faved  the 
grievous  expence  thereof,  but  alfo  the  trouble  of  this  fuit,  and 
had  been  left  in  the  quiet  poileiGon  and  enjoyment  of  the  faid 
'  ancient    and    immemorial  privilege  and  exemption  by  them 
in  thek  anfwer  infifted  upon  as  belonging  to   the  lands  of 
which  they  had  refpedively  purchafed   third   partis  as  afore** 
fiid. 

Theplaintiff  replied ;  the  defendants  rejoined  \  and  fcveral  wit-  The     eviikac* 
neifes  were  examined  on  both  fides;  and  now  upon  hearing  coun-  ^^^ 
fel  on  both  fides  ;  and  on  reading,  for  the  plaintiff,  the  depoiition 
of  James  Fijber^  clerk  \  and  the  following  evidence  for  the 
defendants,  that  is  to  fay,  an  ancient  grant  (without  date)  of 
J^heobald  Walter^  of  the  Haye  of  Piliny  to  the  abbey  of  Cocker/and ; 
an  ancient  grant,  being  a  confirmation  of  the  before- mentioned  . 
grant  oithe  Haye  of  Piiin^  dated  the  fourteenth  of  March ^  in  the 
fecond  year  of  King  John  ^  another  ancient  grant,  being  a  like 
confirmation,  dated  the  fourteenth  of  March^  in  the  eleventh 
year  of  Henry  the  Third  i  the  depofition  of  William  Matthe^s^ 
proving  the  followmg  exhibits  to  be  true  copies  \  a  true  copy  of 
the  confirmation   of  Pilin  to  the  faid  abbey,  in  the  eighth  year 
of    Richard  the  Second  \    a  true  copy  of  the    lettQr^  patent 

,        -        Z  4  f  oir 
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TowKi.»T      for  continuing  Cockerfoftd  Abhey^  in  the  twcnty*eighth  year  oP 
agahfi        Henry  the  Eighth ;  the  furrrtidcr  executed  by  the  abbot  and 
ToMLinsoN,    ^.^^yg^t  of  the  abbey  of  Saint  Mary  of  Cockerfandy  dated  the 
'  twenty-ninth  of  January^  in  the  thirtieth  year   of  Henry  the, 
Eighth  ;  a  copy  of  the  grant  from  the  crown  of  Pilling  to  John 
Kychin^  dated  the  firft  of  September^  in  the  thirty-fifth  year  of 
the  fame  king  5  and  on  reading  the  dcpofition  of  James  Standen^ 
and  the  deed  of  conveyance  therein  proved   by  him  to  the 
defendant  y,  Tomlinfon  of  the  fee  and  inheritance  of  one-third 
part  of  theland$  occupied  by  him  in  Pilling^  as  aforcfaid  parti-- 
cularly  mentioned  in  .his  anfwer ;  the  depofitions  of  feveral  other 
witnefles  ;  the  original  inrollment  from  the  augmentation  office 
of  the  account  of  John  Kychin^  farmer  of  part  of  the  pofleflions 
of  the  faid  abbey  of   Cockerfand^    from  Michaelmas^    in   the 
thirtieth  year  of  King  Hetiry  the  Eighth^  for  one  year  ;  and  on 
the  defendant's  counfel  propofing  to   read  the  depofition  of 
jE.  Cumingf  the  fame  being  objected  to  hy  the  eounfel  for  the 
plaintiff)  and  refufed  by  the  Court  to  be  read  ;  and  on  reading 
feveral  other  depofitions,  and  theanfwersi  and  the  depofition  oF 
J.  Taylor  taken  on  his  crof$  exaaVmation  \  an  indenture  of 
leafe,  dated  the  fifteenth  of  Ji^fy  165^,  from  JS.  Wordem  tQ 
M>  Addifoa^  of  Ulerick  Mcadowy  in  Pilling^  to  hc^d  for  ninety- 
.  nine  .years,   determinable  on   three  lives  ;   a  like  indenture, 
4ated  the  fame  day,  from  £•  Worden  to  A.  Thompjon  of  other 
lands  in  Pilling^  for  a  likfs  term  determinable   as  aforefaid  ; 
^  like  indenture  of  afEgnmcnt,  dated  the  fecond  of  Febntar% 
16^6^   from   R,    Tozvnfon  to    H.    Thnnpfon^    reciting   a    Icafq 
fr^m    the  faid   JS.    Worden  of  two   acres   of  l^nd   <n    ^Ultng 
for   the  like  term,  determinable  as  aforefaid  ;  an  indenture^ 
dated  the  fifth  of  May   1682,  figned  H,  Worden  ^nd  oXhtrs  \ 
and  reading  a  hook  intitled    <*  Pilling  Eojler  Book   i^j^A  »** 
^nd  feveral  indentures  of  leafes  and  releafes  \  and  upon  reading, 
on  behalf  of  the  plaintiff,  a  decree  of  this  court,  dated  the  tenth 
of  Mayj  in  the  twenty-fourth  year  of  ^een  Elizabeth^  in  acaufe 
then  depending  touching  the  tithes  of  Pilling^  between  Jant 
Kychin  plainti^    and  Thowas  holmes  and   others  defendants  ; 
a  fubfequent  decree  of  this  court  made  in   the   fame  ?aufe^ 
dated  the   twentieth  of    November^  in   the    twenty-fifth  year 
of  the  faid  queen  ;  feveral   depofitions   and  orders   to   prove 
the  following  exhibits,  &c.  v/z.  a  copy  of  the  grant  of  James  the 
FirJIy  in  the  fecond  year  of  his  reign,  of  the  rcftory  of  Gar^ 
Jiang  to    Z.  Bajkerville  and   others  ;  a   confirmation    by  Henrf 
Archbifbop  of  Canterbury  of  a  decree  of  Popf  Lucius  in  favour  of 
the  monks  of  the  Ci/ltrtian  order  ;  and  alio  on   reading  copies 
from  the  augmentation  oilice  of  the  minifter's  accounts  relating 
to  the  pofTcflions  of  the  abbey  of  Cockerfand^  from  Micha*^lmas^ 
In  the  thirtieth  year  of  Henry  the  Eighth^  to  the  Michaelmas 
following  i  and  of  the  propofal  of  John  Kychin  for  the  purchaid 
of  Filling  \  and  of  tha  partiicular  madf  in  confcqacncc  thereof ; 

and 
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and  alio  the  bill,  anfwer,  and  depoiitions,  in  a  caufe  heretofore      TavntziLr 
depending  in  this  court  between  the  ftid   C  Ttnvnleji  widow,         jJl^^'V 
plaintiff,  ^nd  the  ftid  J.  Tomlinfirty  One  of  the  defendants  in  this     TP^i^'Wfo^, 
canfe,  and  others,  defendants  ;  and  a  decretal  order  made  on 
the  hearing,  dated  the  twenty-firft  of  June  t*j62 ;  and  on  full 
debate  of  the  matter  ;  and  on  hearing  all  that  was  alledged  by 
^ouniel  on  both  iides  i  , 

The  CouPvT,  which  was  full,  declared,  that  the  plaintiff  The  Court  <!»• 
Cecilia  7(nvnley  was  well  entitled  to  the  tithes  in  kind  demanded  alJows  the  ex. 
by  the  bill,  and  difallowed  the  exemption  fet  up  by  the  «raption  fet  mi 
defeudants  in  their  anfwers  to  the  faid  bill  for  the  payment  of  ^  •  ^*^"^ 
tithes  of  the  lands  in  PiUing  aforefaid,  as  owners  of  the  inherit-  ' 
ance  thereof;  and  ordered  and  decreed,  that  an  account  be  and  order  thei^ 
taken  of  What  was  due  from  the  defendants  refpedtively  to  the  ^^  J^ccoum  ac- 
plaintiff  for  a  moiety  of  the  feveral  tithes  and  other  ecclefiaftical  jordingly  j  and 
dues  demanded  by  the  bill ;  and  alfo  for  a  moiety  of  the  feveral  the  *«adr?r« ^for 
wodujes  in  lieu  of  the  tithes  of  milk,  calves,  and  garden  iniik,calve8,aoi 
fiuffrefpeftively,  which  were  admitted  by  the  bill  to  be  due  and  gvden  ftuff. 
payable. 

The  Court  alfo  with  refpeft  to  the  feveral  other  modufes  The  other  ■»• 
infifted  upon  by  the  defendants  in  their  anfwers,  in  regard  fuch  ^^i^^%^^' 
madufes  were  improperly  hid  therein, difallowed  the  fame  without  are'^difallowej 
prejudice,  and  referred  it  to  the  deputy  remembrancer  to  take  b.ut  withom 
the  account  \  the  defendants  to  pay  to  the  plaintiff  lier  cofts  of  prejudice 
this  fu it  to  be  taxed  |  and  further  dire<^ions  to  be  refer ved  until 
after  the  report. 

The  deputy  rcmeaibrancer  made  his  report,  dated  the  twenty-  '^^^  '^^ 
fourth  of  July  i^jji  ;  and  the  caufe  coitjing  on  to  be  heard  on  I^*/ 
the  faid  report  (no  exceptions  having  been  taken  thereto)  j  and 
upon  hearing  counfel  for  the  plaintiff ;  and  reading  the  faid 
decree  and  report  ;  the  faid  report  was  ratified  and  confirmed, 
and  the  defendants  ordered  to  pay  their  moiety  of  the  faid  tithes; 
and  Eajler  offerings  for  feven  years  paft,  vt%.  the  defendant 
7-  Tomliftfin^  ten  pounds,  two  fhillings,  and  threepence ;  y^ 
'rrafice,  eight  pounds,  fix  (liiliings,  and  elevenpence  halfpenny  j 
//.  Smithy  four  pounds,  fifteen  ihiliings,  and  fourpence  half- 
penny.; cofts  taxed  at  two  hundred  and  forty  pounds,  fixteen 
|hiiiiu£s^  and  fivepence  j  and  alfo  fubfequent  cofts. 


Eenison,  Widow,  againji  Smi/x^*  EAiTimTtm 

11.  Cko  3. 

LancaJlAre^  7 ^th  April  1 77 1. 

fTP {IE  bill  ftated,  that  the  plaintiffs  were  feifcd  for  feveral  years  jhe  like  caufe 
^    paft  of,  and  well  entitled  to,  one  undivided  moiety  or  half  as  iD  the 
part  of  all  and  fingular  the  tithes  of  corn,  grain,  grafs,  hay,  and  ceding  caic, 
fill  other  tithes  whatfoever^  predial,  peribnalj  or  mixed^  and  all 

^  and 
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Bin  It  ON  and  Angular  oSbrings,  oblations,  obventions,  and  other  eccle* 
SUtL.  fiaftical  dues  arifing  in  the  town(hip  or  hamlet  of  Pilling^ 
within  the  impropriate  re£tory  and  parifli  olGarJlang  :  and  they 
fet  forth  their  title,  and  the  demand  of  the  fame  fpecies 
of  tithes  and  offerings  ;  and  admitted  the  fame  modufis  as  in  the 
foregoing  caufe  of  Townley  v.  Tomlinfon  \  and  prayed  the  like 
account. 

The  defendants  alfp  in  this  caufe  put  in  the  like  anfwer^  and 
fet  up  the  fame  exemption  and  modufes  for  their  lands,  &c« 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and  witneflc^ 
were  examined  on  both  fides  $  and  upon  hearing  counfel  on 
'both  fides  feveral  days  ;  and  reading  the  depofitions  in  thi? 
caufe^  and  alfo  in  the  other  caufe,  and  exactly  the  fame  evidence 
with  the  following,  viz.  copies  of  the  bill,  anfwer,  depofitions^ 
decree,  mailer's  report,  fubfequent  decree,  and  fubfequcnt  report, 
and  other  proceedings  in  a  caufe  heretofore  depending  in  the 
high  court  of  chancery,*  wherein  Anne  W.  Benifon  and  others 
were  plaintiffs,  and  John  Benifon,  clerk,  and  others,  were 
y  defendants  ;  and  alfo  a  receipt  for  the  fum  of  eighty  pounds, 
one  fhilling,  dated  the  fourth  of  July  17671  figned  F^ 
JVinckley  :  and  on  full  debate  of  the  matter  \  and  on  hearing 
^  that  was  alledged  by  counfel  on  both  fides  \ 

The  Court  declared,  that  the  plaintifl^  were  well  entitled  ta 
the  tithes  in  kind  demanded  by  the  bill,  and  difallowed  the 
exemption,  fet  up  by  the  defendants  in  their  anfw^rs  to  the  faid 
lull,  from  the  payment  of  tithes  of  the  lands  in  PtUi«g  aforelaid, 
as  owners  of  the  inheritance  thereof  when  in  their  own  occu- 
pation {a)  \  and  decreed  an  account  to  be  taken  of  what  was  duo 
from  the  defendapts  refpe£lively  to  the  plaintiffs  for  a  moiety  of 
the  feveral  tithes  and  other  ecclefiafiical  dues  demanded  by  the 
bill  ^  and  alfo  for  a  moiety  of  the  feveral  modufes  in  lieu  of  the 
tithes  of  milk,  calves,  and  garden  ftuff,  which  were  admitted 
by  the  bill  to  be*  payable ;  and  with  refpeft  to  the  feveral  other 
modufes  infifted  upon  by  the  defendants  in  their  anfwer,  in  regard 
liich  moduffs  were  improperly  laid  therein,  the  Court  difallowed 
the  iam^  without  prejudice,  and  referred  it  to  the  deputy  remem- 
i>rancer  to  take  the  account  \  the  defendants  to  pay  the 
plaintiffs  their  coftsu 

(«)  The  cafe  oi  Lord  v.  Tutk  was  by  a  noteof  Mr.Barow  Pftictywhicli 

cited  oat  of  Bunbury,  7th  December  he   had  fceo,  that   Btrnkury  bad  mi£> 

171a,  in  this  c^ttfe,  wQen  the  Lord  Chief  reprefentcd  that  cafe. 
fsroM  Parkir  faid;  that  it  appeared  * 


Bkomhsad 
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Bromhead  azainji  Ashforth*  lAt-mTuM 

^      ^  II*  Geo.  «• 

Lincolnjbire^  2^th^pril  177 1 • 

^^»HE  bill  ftated,  that  G.  Murray,  clerk,  prebendary  of  the  Th«  preben<I«rf 
-■■  prebend  of  Corringham  cum  Stow  founded  in  the  cathedral  ?J  ^Unad^^ 
church  of  the  Blejfed  Virgin  Mary  of  Liffcoln,  in  the  county  of  cUimi  the^S 
Lincoln,  being  fcifed  of  and  well  entitled,  in  right  ofhisfaid  pre-  tithes  of  the 
bend,  to  the  tithes  in  kind  of  all  forts  of  com,  gratn,  hay,  and  l»m)eu  of  5»- 
all  other  great  tithes  whatfoever,  yearly  ariiing  within  the  ^^j;^^^^^ 
townfhips  and  pariflies  of  Stow^  Great  Corringham,  Little 
Corringham,  Springthorp,  Somerhyy  Wheathear,  Ai/byj  Tawthorp^ 
DunJIall^  Sturton^  Normanby,  Bran/by^  and  other  places,  did,  by 
indenture  of  leafe  dated  the  firft  of  March  1 760,  demife  to  the 
plaintiflF,  his  heirs  and  aiSgns,  all  that  the  faid  prebend,  with  all 
znanors,  maniion-houfes,  tithes,  oblations,  obventions,  glebe 
lands,  8cc.  iituated  within  the  before- mentioned  townfhips  (the 
aJvowfon,  gift,  and  prefentation  of  the  vicarages  of  Corringham 
and  Stow,  or  the  nomination  of  a  curate  to  the  curacy  thereof^ 
excepted),  to  hold  for  three  lives  now  exiting  ;  that,  from 
the  date  of  the  faid  leafe,  the  plaintiff  had  continued,  and 
)vas  ia  podeiSon  of  the  manors,  ^c.  fo  demifed,  and  by  virtue 
thereof  was  well  entitled  to  tithes  in  kind  of  all  forts  of  com, 
grain,  and  hay,  and  all  other  great  tithes  yearly  growing  within 
the  feveral  tpwnfliips  aforefaid  j  thot  all  fuch  tithes  from  time 
p  time  ought  to  haye  been  annually  fet  out  and  rendered  in  kind 
to  the  plaintiiB  by  the  reipe6tive  occupiers  of  the  feveral  lands 
and  grounds  within  the  laid  parifhes  and  townfhips ;  that  the 
defendants,  ever  fince  that  leafe,  had  feverally  held  and  occupied 
large  quantities  of  arable,  meadow,  pafhu-e,  and  wood  land 
in  the  faid  hainlets  or  townfhips  of  Somerby  and  fVhcatbear,  and 
in  each  year  had  thereon  wheat|rye,  barley,  oats^and  other  corn 
and  grain,  as  well  as  peafe,  beans,  and  fundry  other  matters 
befldes  hay  and  clover ;  all  which  they  reaped  and  carried  away 
annually,  and  converted  to  their  own  ufe,  without  fctting  oiit  the 
tithes  thereof  in  kind  to  the  plaintifFas  they  ought  to  have  done, 
infifling,  that  tithes  in  kind  were  not  due  within  the  faid  town 
Ihips,  but  that  a  modus  often  pounds /^r  «/;«//»i  in  lieu  of  all  great 
tithes  was  due  for  the  fame,  and  had  always  been  accepted.  But 
the  plaintiffiniifVedythat  thefaid  ten  pounds  a  year  had  been  paid 
for  lands  called  Somerby  Parfi^  and  was  only  a  temporary  compofi- 
tion  for  the  fame ;  and  that  he  was  therefore  at  liberty  to  ele£t  and 
take  his  tithes  in  kind.  The  bill  further  charged,  that  all  occupiers 
pf  the  lands  within  the  hamlets  of  Somerby  and  Wheatbear  had 
JFor  time  immemorial,  and  flill  di  J,  render  or  pay  all  vicarial  tithes 
iaiifing  from  the  lands,  or  the  produce  or  agiflment  thereofi 
%Ci  the  vicar  of  Corringham  in  kind.  The  bill  therefore  prayed, 
that  the  defendants  might  be  decreed  to  account  for  all 
**  and 
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Bromrbav     and  every  the  tithes  aforefaid,  and  pay  what  ihould  appear 
^g'^'^fi       due. 

The  defendants '  The  defendants  fald,  that  G.  Murray  was  prebendary  of  the 
Ciy,  that  the  prebend  of  Corringham  cum  Stow  s  and  that  he  had  duly  executed 
^^^h^^^Am  ^^'  ^^^  ^^^^  ^^^^^  ^°  ^^^^  plaintiff;  but  they  denied,  that  he  was  entitled 
I^r'are  only  one  ^°  ^^^  ^^^  great  tithes  in  the  townftiips  aforefaid  being  one 
townlhip  i  townfliip  ;  and  infifted,  that  he  had  never  htcn  entitled  to  the 

tithes  in  kind  therein  ;  for  that  within  the  townfhips  of  Sotnerhy 
and  Wbeathenr  there  was,  and  had  been  immemorially,  a  certain 
modus  of  tithing  corn,  grain,  hay,  and  all  other  great  tithes  what* 
tliat  there  ii  a  focver  in  the  faid  town  (hips  of  Somerhy  and  Wheatbear^  that  is  to 
mudus  of  loi  a-  f^y^  t^^t  the  fum  of  ten  pounds  of  lawful  money  o{  Great  Britain 
tlw  fi^t^o^f  ^^  ^  immemorially  been  payable  on  the  firft  day  of  May^  old  ftile, 
in  lieu  of  all  P**  ^s  Ibon  after  as  the  fame  fhould  be  lawfully  demanded, 
freat  tithes  arif-  as  and  for  a  modus  in  fatisfadtion  of  all  tithes  of  com,  grain,  and 
ing  therein  3       Jjay^  and  all  other  great  tithes  whatfoever  yjcarly  ariiing  in  the 

faid   townfliip  or  hamlets  of  Somerby  and  Jf^eatbear  ;  and  they 

infifted  upon  the  faid  modus  in  bar  of  the  tithes  demapded  by  the 

plaintiff.     They  admitted,  that  they  had  held  parcels  of  land 

therein,  and  fet  forth  an  account  of  the  fame,  and  of  the  fpecies 

of  corn,  grain,  hay,  and  other  titheable  matters  which  they  had 

had  thereon  in  every  year,  but  not  the  values  thereof,  they  hav- 

that   no  great  ingkept  no  account ;  and  infifted,  that  from  time  immemorial  na 

hid*'  ^  ^T"^  grtTit  tithes  in  kind  had  ever  been  fet  out,  paid,  or  demanded 

paid  In  kind  I      '^^'^    ^^^^  ^^^^  modus j  except   by  the  defendant  JViliiamfony  of 

^  whom  a  pafturage  tithe  of  two  fhillings   in  the   pound  wat 

^Icmanded  in  the  year  I75(>     They  admitted,  that  the  plaintiff 

had,  on  the  eleventh  of  February  1 766,  given  them,  notice  to 

fee  out  their  tithes  in  kind  in  that  year  from  the  lands  they 

occupied  \i\  Somerby  ;  and  that  he  had  alfo  demanded  an  account 

of  the  fan^e  ever  fince  they  had  been  tenants  thereof.    They 

denied,  that  they  had  ever  refufed  to  difcover  by  what  means  the 

feveral  lands  within  Somerby  and  Wheatb^ar  by  them  occupied 

were  free  and  exempt  from  great   tithes,  or  that  they  ever 

pretended  any  other  exemption  from  the  payment  of  great  tithes 

for  or  in  refpeft  of  all  or  any  fuch  lands,  or  any  modusy  compofi- 

tion,  or  other  payment  in  lieu  thereof,  liiye  the  faid  modus  of 

that  the  lands  ten  pounds /^r  ^i/j««ot.     They  admitted,  they  had  infifted  that 

ttlled     Somtrby  ^j^^  ^j^j^  modiis  had  been  immemorially  paid  or  payable  in  fuch 

the  (aid  towr-  "^^nner  as  before  fet  forth  in  bar  of  all  fuch  great  tithes  arlfing 

(bipj  from  certain  lands  called  by  the  name  of  Some*  by  Park^  parceV 

only  of  the  land  lying  within  the  faid  hamlet  or  townfhip  of 
Somerby  and  in^eatbear^  but  had  no  receipts  for  the  fame,  it  beii^ 
paid  by  the  owners  of  the  faid  lands  ;  and  they  infifted,  that 
the  faid  modus  covered  all  the  lands  in  the  faid  hamlets,  which 
contained  near  one  thoufand,  five  hundred,  and  twenty-three 
acres,  and  were  fertile  and  cultivated,  fo  that  the  great  tithes, 
U* rendered  in  kindi  wog.ld  have  far  exceeded  the  value  of  the 
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laid  fmdiis  ;  and  therefore  fiich  tithes  would  not  have  been     BioAiRtAD 
neglected  to  have  been  demanded  for  time  immemorial  had  they        agMifi 
been  due.     They  alfo  faid,  that  there  was  a  certain  traft  of  land     A'»'«*t«. 
and  ground  lying  within  the  faid  hamlets  called  Somcrby  Park ; 
but  that  it  had  been   divided   into  feparate   inclofures  before 
they  knew  the  faid  land  ;  that  the   Park  contained  four  hun- 
•dred  and  eighty-feven  acres,  part  woodland,  arable,  meadow, 
and  paAure  ;  and  that  it  was  then  in   the  pofTeflion  of  the 
defendants  JJIjforth  and   White,     They  alfo  faid,  that  feveral 
ancient  compoiitions,  amounting  to  twenty -four   pounds  per 
4ifjnum,  had  been  immemorially  paid  by  the  occupiers  of  land 
lying  within  the  faid  hamlets  and  the  limits  and  titUeable  places 
thereof,  for  and  in  lieu  of  fmall  or  vicarial  tithes. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  both  fides  ;  and  upon  hearing  counfel ; 
und  reading  the  faid  leafe,  dated  the  firft  of  March  1 760  ;  and 
feveral  depoiitions  taken  in  the  caufe  ; 

The  Court  ordered  the  bill  to  be  retnined  for  a  year,  with  The    bin    rr- 
liberty  for  the  plaintiff  in  the  mean  time  to  try,  by  an  a6tion  on  '*'"<^d    *w    • 
the  ftatute  2.  &  3.  £dw.  6.  c.  13.  his  right  at  law  to  the  tithes  ^^^' 
demanded  ;  further  direftions  and  cbfts  to  be  referved  ;  and  in 
cafe  he  fhould  not  fo  try  his  right  to  the  faid  tithes  on  the  faid 
ilatute   during  the  time  aforefaid,  that  the  bill  fhould  from 
thenceforth  (land  difmiiled  with  coils. 


II   G<(».  2« 
Sffmer/etjhire,  ^th  July  1771,. 

'T^HE  rcftor  impropriate  of  the  reftory  and  prebendal  church  ji^j.  impronrfi. 
•*■    of  Chilcomptony  in  the  county  of  Somerfet^  claimed  all  great  tor  of  Cli'ccmf* 
tithes  yearly  ariiing  therein,  and  particularly  the  tithe  of  hay ;  '««»  «"  Somcrj**^ 
and  ftated,  that  the  defendants  Moore  and  Salmon  had,  from  the  ^"'^»  ^^^l.""  ^^ 
year  1752  to  the  time  of  filing  the  bill,  occupied  feveral  acres  j.'-^^*  ^      ^  * 
of  meadow  land  in  the  parifh,  the  grafs   of  which  they  had 
yearly  mowed  and  made  into  hay,  and  the  tithe  of  which,  if  duly 
fet  out  in  kind,  would  have  amounted  in  every  year  to  twenty 
pounds  and  upwards  in  value  *,  but  that  they  had  fubflra^ledi 
withheld,  and  refufed  to  fet  out  the  fame,  on  a  pretence  that 
the  vicar  of  the  parilh  was  entitled  thereto,  and  that  they  had 
paid  him  for  the  fame.     The  bill  therefore  prayed,  that  the 
defendant  Ponvelly  who  was  the  prefent  vicar,  might  fet  forth, 
whether  he  claimed  any  right  to  the  tithe  of  hay  \  that  the  other 
defendants  might  be  compelled  to  account  for  the  faid  tithes  ; 
and  that  the  plaintiff's  right  thereto  might  be  eftabliflied. 

The  defendant  P^w^// difclaimed  all  right  to  the  tithe  of  hay  s  The  vicar  dif* 
and  adoiitted,  that  the  plaintiff  was  entitled  thereto.  ^***""»  ■^  '^***>* 

'  ^  thereto. 

3  T.IC 


f 

/ 


35«  DECREES  IN  TITHE  CAtJSES 

TooKCR  The  defendants  Moor  and  Salmon  admitted,  that  the  plaintiflT 

Mgmrn^        ^^  the  impropriator  of  the  parifh,  and  as  fuch  entitled  to  the 

^^^f*  great  tithes,  except  the  tithe  of  hay  \  andfaid,  that  they  believed 
Z***ri^**h^*"'*  ^^^^  ^y  ^^^  ancient  endowment  or  prefcripdon  the  tithes  of  hay 
a  ^'payment  of  belonged  to  the  vicar,  aad  that  he  and  all  former  vicars  had 
6d.  in  the  pound  always,  from  time  to  time,  received  a  pecuniary  recompence  for 
to  the  vicar,  in  the  tithe  of  hay  and  aU  fmall  tithes  equal'  to  thefum'oiiixpence 
Kco  of  tithe  hay  -^  ^^  ^Qund. 
and  all  other  vi«  ^    , 

cariai  tithes. 

The  fiDrmer  vi-  The  counfel  foi*  the  defendants  Moore  and  Salmon  objcftcrf,* 
car,  who  had  qjj  ^[^g  hearing  of  the  caufe,  that  Mr.  Pearce^  the  former  vicar, 
ordered^^tr  be  ^^^  ^^^  received  from  them  the  faid  pecuniary  fatbfaflion 
ttade  a  party  to  ^^  ^i^^  of  tithe  hay  as  aforefa!d  during  gfeat  paft  of  ttie  time  ilei 
the  bill  the  bill  mentioned,  and  who  had  been  removed  from  the  faid 

vicarage  by  a  fentence  of  the  court  of  arches  fince  the  exhibiting- 
the  bill,  was  not  a  party  before  the  Couft ;  and  after  hearing^ 
the  plaintiff's  counfel  in  anfwerofthefaidobjediion  \ 

The  Court  allowed  the  fame,  and  thereupon  ordered  the 
further  hearing  of  the  caufc  to  be  adjourned  to  a  future  day,' 
with  liberty  to .  the  plaintiff,  in  the  mean  time,  to  amend  his 
bill,  by  making  the  former  vicar  a  party  thereto,  iipob  P^Jiog 
to  the  defendants  the  cofts  of  this  day's  attendance,-  according  to 
the  icourfe  of  the  court* 


Trim.  Ti«*i,  Prytherch  againft  Thomas. 

Caermarthenjhire^  /^h  July  1 77 1. 

The  laipiopiia.  HPHE  bill  ftatcd,  that  Luhe  Gnvynn^  cltrk,  prebend  of  LanvyniiB 
tor  of  Uanvy    •*    and  precentor  of  Brecony  deceafed,  being  in  his  life-time^ 
mtb.  In  Caermar'  j^^d  at  his  death,  fcifcd  in  fee  of  and  in  two -third  parts  of  the 
'tr^W*^^  tithes,  of  Lanvynith^  duly   made  his  will,  dated    the  twenty- 
andthe  Tiair"he  firft  of  September  1 757,  and  thereby  gave  to  his  fifter  Joan  Gwynn 
remaining  third  for  her  life,  and  after  her  death  to  Howell  Gtvynn,  his  heirs  az^ 
part,  of  the  great  aflSgns,  the  faid  two-third  parts  of  the  faid  tithes,  to  hold  to 
and^foaU  titbei  ^]^^j^^  g^c.  from  the  tenth  of  July  1764,  for  twenty-one  yeari, 
and^ftatcfTthat  by  means  whereof  they  became  entitled  to  the  fame  during  their 
it  it  the  cuftom  feparate  lives  ;  that  by  indenture  made  between  them  and  the 
of   the    pariih  plaintiff  Prytherch,  they  did  demife  to  him  the  faid  two  third 
fiN-thelandhoid*  parts  of  the  tithes  of  corn,  grain,  hay,  wool,  lambs,  cheefe, 
JTrwrtSI^Jfihe  calves,  pigs,  geefe,  hemp,  flax,  and  all  other  titheable  matters 
fctting  out   of  within  the  faid  parifli,  as  well  great  as  fmall,  yearly  arifing,  &c. 
Ibe  tjthet.         to  the  prebend  of  Lanvynith^  for  the  remainder  of  the  faid  term, 

under  the  yearly  rent  of  one  hundred  and  feven  pounds  ;  that 
the  plaintiff  Prytherch  had  demifed  the  fame  to  the  plaintiff 
Jonesy  to  hold  from  year  to  year  fo  long  as  both  fhould  plcafe, 
whereby  he  became  entitled  to  the  faid  tithes  *,  that  the  plaintiff 
Conner f  clerk^  was  duly  prefented  to  the  vicarage  of  Lanvynithj 

and 
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and  had  duly  performed  the  cure  there  5  and  that,  by  apcicnt    Pkyth? «tii 
endowment  or  long  immemorial  ufage,  the  vicar  for  the  time       ^^ 
bang  had  received  the  other  one-third  part  of  the  faid  tithes  \         ■<>***•• 
that  the  defendant,  for  two  years  paft,  had  occupied  a  farm  in  the 
pariQi,  and  had  fowed  the  fame  with  wheat,  rye,  barley,  oats, 
hemp,  and  flak  ;  and  hoped  he  would  haye  fct  out  his  tithes 
thereof,  and  given  the  plaintiff  notice,  according  to  the  cuftotin 
for  time  immemorial  ;  but  that  he  had  carried  away  all  the  faid 
matters  and  things  without  fetting  out  the  tithes  of  the  famCy  or 
making  th«  plaintiff  any  facisfadtion  for  the  fame,  though  applied 
to  for  that  purpofe.    The  bill  therefore  prayed,  that  the  de- 
fendant might  account  and  pay  what  ihould  appear  due,  that 
is   to  fay,    two.  third  parts  to  the  plaintiff  Jones^    and  the 
remaining  one  third  part  to  the  plaintiff  Cepntr* 

The  defendant  faid,  that  he  was  entirely  ignorant,  and  could  Tke  defenAMr 
.  not  fet  forth  what  title  or  intereft  L,  Gwynn  had  in  or  to  the  «dinit8,iliatfucli 
tithes  of  Lanvynith^  or  what  title   or  intereft   J.  Gwynn  or  *   ^^"^S"-   bK 
H.  Gwynn  had,  nor  did  he  know  that  they  bad  executed  fuch  leafc  deninthat  it  iv 
to  the  plaintiff  Prytherchy  nor  whether  he  had  demifed  the  fame  to  kis  know, 
to  the  plaintiff y<3«^x.  Readmitted  the  plaintiff  C^^ to  be  vicar,  Wge, m  imm^ 
and  entitled  to  one  third  part  of  all  tithes,  great  and  fmall.     He  "^^  cuftom* 
alfo  admitted,  that  he  occupied  two  tenements  in  the  pari(h ;  and 
fet  forth  the  value,  and  what  wheat,  oatSj  and  barley,  he  had 
fowed  thereon,  and  the  value  of  the  tithes.    He  alfo  admitted, 
that  there  had  been^  for  fome  years  paft,  a  cuftom  of  giving  notice 
previous  to  the  fetting  out  of  the  tithes  ;  but  faid,  that  he  knew 
not,  whether  it  was  an  immemorial  cuftom  or  not,  or  how  long  it 
had  fubfifted.    He  denied  that  he  had  carried  off  his  corn,  &c« 
without  fetting  out  the  tithes  thereof,  or  that  he  had  refufed  to 
give  notice ;  and  faid,  that  the  plaintiff  Copner  had  carried  off 
his  tithes  from  off  the  faid  lands,  bu(  that  the  other  plaintiffs 
had  left  theirs  to  the  detriment  of  him  the  faid  defendant. 

The  plaintiffs  replied  *;  the  defendant  rejoined  ;  and  witnefles  The  caofe 
were  examined  on  both  fides  :  when  upon  hearing  counfel  on  i^^ard. 
both  fides  ;  and  reading  the  depofitions  in  the  caufe  ; 

Th£  Court  ordered  the  defendant  to  account  with  the.plain-  The  defendant 
tiffs  for  the  tithes  demanded  by  the  bill,  except  of  hemp  and  flax,  ordered  to  ac« 
with  cofts  to  be  taxed.  **""?• 


Penfold  againjl  Bartley.  Thk.  tihm, 

XI.  Gio.  3. 
Supx^  /^thjuly   1 77 1. 

'TpHE  bill  ftated,  that  the  plaintiff  was,    in  the  year  1752,  Tbe  reftor  •£ 

'*'     inftituted  and  indufted  into  the  re^ory  of  AJbington  cum  ^fiwgton     am 

BunBont   in  the  county   of  Suffix^   and  had  therebv  become  ^**^^^>  '^^  ^»/- 

Cichci  of  ha;r,  furze,  bullocks,  wool,  lamb$;  pouitry,  fiuits,  and  Ei^er  offenngs  j 

entitled 
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PkinrotD      entitled  to  all  tithes,  both  great  and  fmall,  in  the  faid  parirfl^ 
H^ft         and  alfo  to  Eafter  oiierings,  wz.  to  fourpence  yearly,  at  Enflet^ 
SAsTLSY.      £^^  zz^  perfon  of  an  age  to  communicate  ;  that  the  defendant, 
for  fcven  years  paft,  had  occupied  a  farm  in  the  parifh,  and  Itad, 
during  the  lad  year,  clover  and  grafs,  which  he  had  made  into 
hay  ;  a  large  furze  field,  on  which  he  had  cut  four  thoufand  fur:ie 
faggots  ;  cows,  from  which  he  had  had  great  quantities  of  milk  | 
fix  bullocks,  which  he  had  fattened  \  a  flock  of  fheep,  which 
yielded  him  both  wool  and  lambs  ;  many  fows,  which  had  pr<y- 
duced  pigs  }  diicks,  gcefe,  hens,  turkies,  and   other  poultry^ 
from  which  he  had  many  eggs  ;  and  gardens,  which  had  yielded 
great  varieties  of  fruit,  roots,  and  herbs  \  the  tithes  of  all  which 
ina    fiiy«»  Ae'hc  had  refufed  to  pay.     The  bill  further  charged,  that  the  de- 
rfefcndant    had  fendant  rented  a  field  of  turnips  or  other  winter  feed  in  anotliei' 
^'^"bb^Mtlit  Pariffi,  in  order  to  deprive  the  plaintifr  of  the  tithe  of  lambs  ) 
Il^be*partai,  to  ^^r  that  he  had  driven  the  ewes  out  of  the  faid  parifh  fome  fhort 
deprive  him  of  fpace  of  time  before  lambing  time  into  the  other  parlHi  to  lamb^ 
Die     tithe    of  andfoon  afterwards  brought  them  back  again  into  the  faid  pariflTy 
*^"^  and  then  infifted,  that  as  the  lambs  Were  not  yeaned  in  the  pa- 

rifh oi  AJlAngton  cum  BunBoriy  he  was  not  entitled  to  the  tithe  for 
the  fame.  The  bill  therefore  prayed,  that  the  defendant  might 
pay  to  the  plainti£Fthe  tithes  that  were  due  and  in  arrear,  or  make 
him  a  reafonablc  fatisfadion  for  the  value  thereof,  and  alfo 
pay  to  him  what  ihall  appear  to  be  due  to  bim  for  Eafler 
oferwgs. 

ttie  rfcfeiKlant  '  The  defendant  admitted,  that  the  plaintiff  was  rcftor  of 
dys,  that  Brnic^  AJbingion  cum  Bunion  \  and  faid,  that  BunHon  was  Htuated  in 
Hn  is  a|»ii(h of  that  part  of  Sujfex  called  the  JVeald  \  that  it  was  a  pari(h  of  itfclf^ 
fi^uatc/^u!  Ul  ^^^^^^  church  there  apariih  church,  although  united  with  the 
WtaUi  of  5«/.  parifti  and  parifli  church  of  AJhmgion  ;  that  a  conliderable 
jac ;  quantity  of  land  near  adjoining  to  the  church  at  BunElon  was^ 

that  the  rcaor  ^nd  for  time  immemorial  had  been,  lield  by  the  rcflor  of 
^^**  '^U^  ^P^^if^^  ^^^  -Btt«^o/j,  either  as  glebe  land,  or  as  allotted  to  the 
of^Thc  *  tithes  redlor  of  BunHon^  in  lieu  of  fome  tithes  there  ;  that  about  Ihe 
thereof;  year  1755  he  took  the  farm  he  then  lived  in  confiding  of  arable 

that  part  of  his  land,  meadow,  and  pafturc  *,  that  part  tliercof  lay  in  the  parKh 
^"rUn^X^l  of  i?f/«^^«,  part  within  the  parilh  of  Afiington^  and  part  within 
^jJJ^"^  part  ^^  parilh  of  IVMjhn  \  that  for  the  year  1759  ^^  agreed  to  pay 
in  Whfiw  5  him  a  compofition  of  two  pounds,  five  {hillings,  for  the  tithes  of 
chat  m  1759  ^^  his  farm  in  Bunci:n  \  that  the  faid  fum  was  more  than  the  value 
h^'**'"thrt'*  ?n  °^  ^^^  ^ith^Sy  but  that  he  had  complied  with  the  demand  of  the 
BuhSm  ^    "*  reftor  to  prevent  difputes  ;  that  about   Michaelmas   \y6o  the 

plaintiff  acquainted  him  that  he  would  for  the  future  take  his 
that  in  1766  he  tithes  in  kind  •,  that  in  the  year  1766  he  had  growing  u->on  the 
gave  the  plaintiff  f^y  jp^j.^^  {j^  acres  of  hay  and  ten  acres  of  clover  ;  that  when 

hiitiUics*ofclo!  ^^*^  ^^^^  ^^^^  mowed  and  ready  to  carry  away,  he:  gA\e  the 
ver  and  hay  j  plaintiff  notice  to  come  and  tithe  the  fame  \  tnst  the  plaintiff 
but  that  he  ncg.  negleded  fo  todoj  that  he  therefore  fairly  and  duly  fct  out 
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tihe  titke  thereof ;  th^t  the  plaintiff  did  notthiiik  fit  to  take  the      ^^^^?^^ 
fame  awajr ;  and  that  he  left  it  to  rot  on  the  ground^  to  the  great      ^a^tli^. 
damage  of  the  defendaoti    The  defendant  further  faid,  that  ^y^^  ^  ^^^  '^^ 
there  was  belonging  to  hiis  farm  t  furze  field  of  three  acres^  furze  for   th9 
which  generally  produced,  one  year  with  ahother^  about  twenty-  biimingof  iin>e» 
five  or  twenty-fix  hundred  kids  }  that  he  had  ufed  the  faid  kMs  *»<*  «^«  ^^^  fo»- 
in  burning  of  Ume  \  that  the  lime  fo  burnt  had  bech  cdnftantly  h*„*ft,JXortth» 
ufed  for  the  manurizlg  the  farm  lands  and  dther  purpofes  of  farm  ^    and  fo 
liufbandry  thereon  j  and  thatj  as  no  tithe  had  eter  been  paid  no  tithe    was 
for  furies  (o  ufed»  he  had  taked  theih  away  without  fetting  out  ^^^  \ 
the  tithe  tha'cof*    He  admitted,  that  he  had  kept  feveral  cows,  that  the  plaintiff 
Iwrhich  hadyieldedmilk  5  but  faid,  that  he  could  not  fet  forth  the  ^^^^^""^^^ 
quantity,  as  he  liad  taken  the  whole  i6  his  own  ufe;  and  he  titiwmiLk^i 
infifted,  that  he  had  given  the  plaintiff  notice  to  take  his  tithe 
milk  for  the  prefent  year  i  767  \  but  that  he  had  iiegleAed  fo  to 
do.     He  alfe  admitted,  that  he  had,  during  the  faid  years,  three  that  he  had  fed 
bollocks,  which  had  been  fatted  with  hay;  and  infifted,  that  as  the  buUockv  en. 
he  had  paid  the  tithe  of  the  hay  to  the  plaintiff,  no  tithes  were  ^^!^  ^  ^J 
payable  for  the  bullocks  fo  fatted.    He  alfo  admitted)  that  ^the«; 
ne  had^  for  fevcn  years  paft,  kept,  as  well  on  that  part  of  his  jj,^^  |^  ^^  ^^^ 
farm  which  was  in  Afiington  turn  BunBm  as  on  that  part  which  driven  his  ewea 
was  ill  the  parifh  offvhiftan^  a  flock  of  (heep,  which  had  yielded  into      another 
•  wool :  and  he  fet  forth  the  particular  quantity  in  each  yean  ^^^^    fraudu- 
He  further  faidj  that  the  fields  in  that  part  of  the  farm  which  *""^  ^ 
were  fituate  in  fVhiJlon  were  airier  and  better  than  thofe  in  the 
pariihof  Afbifigiim^  and  that  for  that  reafoti,  and  not  with  a  view 
or  defign  to  defraud  .the  plaintiff,  he  had  turned  his  ewes  to  lamb 
into  that  part  which  was  in  the  parifli  of  Whijion  \  and  that  his 
having  turned  his  e^es  to  lamb  there  when  he  paid  the  plaintiff' 
the  compofition  as  aforefaid  was  evidence  that  it  l^as  not  done 
with  any  defign  to  defraud  him.     He  fbrther  faid,  that  he  had  that  he  hadaj. 
iheared  his  whole    flock  at  his   farm  at   bunSon^  and  had  ^^y«  hcenwii. 
been  alvrays  ready  and  willing  to  account  for  and  pay  the  plaintiff  J'"^  ^^^^.  ^^ 
tlic  tithe  wool  for  the  whole  flock.   He  admitted,  that  the  fheep  ^^^^  ^^^^ 
had  yearly  produced  feveral  lambs,  for  which  he  had  not  paid  liuithcsAxc^i 
the  plaintiff  any  tithe,  he  not  being  entitled  thereto.  Heinfifled,  of  wool,  milk, 
that  fiace  MichailTnas  1760  the  plaintiff  had  taken  all  the  tithes  ciovcr^andhay  $ 
in  kind  which  he  was  entitled  to  have,  except  the  tithes  of  wool^ 
miUc,  clover,  and  bay.  He  deniedi  that  the  plauitiffwafi  entitled  tltatnothii  gwaa 
to  Eafier  (fffirings%  they  having  never  been  paid  or  detnanded  due  for  Eaf^r 
In  the  faid  parifh  in  the  memory  of  any  man  then  living.    And  «>ff^f»n8*- 
laftly  he  faid,  that  the  plaintiff,  for  the  year  1766,  had  taken  his 
tithes  of  pigs,  eggs,  and  fruit. 

The  plaintiff  replied  \    the  defendant   rejoined  ;  and  wit-  The  c:iuff 
nefies  were  examined   on   the  part   of  the  defendant  only  \  hcaid. 
'  and  upon  hearing  counfel  on  both  fides  ;  and  on  debate  of  the 
matter  $ 
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PufFOLo         Tke  Court,  which  was  full,  ordered  fo  maeh  of  the  hill 


to    clever    and 


againfl        35  fought  an  account  for  the  tithes  of  clover  and  hay,  to  be 
Biii^lrhi^ffcdas  ^^^"^i^*5<^>  without  cofts  on  either  fide. 

The  defendant  offered,  by  his  counfel,  to  pay  the  plaintiff 
two  {hillings  and  fixpence  for  the  tithe  of  furze  fold  by  him. 
Tithes  of  furze  and  fix  fhilUngs  for  the  tithe  agiftmcnt  of  barren  and  unprofit- 
fockl'S^"!'  able  cattle  as  demanded  by  the  bill ;  and  the  plaintiff"  agreed 

to  accept  the  fame  in  full  fatisfa£lion  of  fuch  tithes. 

The  Court  thereupon  ordered  the  defendant  to  pay  the  faid 
fums  of  two  fiiillings  and  fixpence,  and  fix  (hillings. 

^d' I  ^^*u"^£  The  Court  further  ordered  the  defendant  to  account  for  the 
lambi^  *  wod  *'^^^  of  Umbs,  wool,  milk,  pigs,  poultry,  and  fruit,  and  for  Eaftfr 
milk,  poultry,  offerings  at  twopence  an  head  for  each  communicant  from 
and  fiuic  dc  Michaeitnas  1 759,  as  demanded  by  the  bill,  and  pay  to  the  plaintiflT 
*^^^^*  the  coffs  of  this  fuit  to  this  time  in  relation  to  the  feverat  matters 

for  which  he  was  decreed  to  account. 

The  deputy  made  his  report,  dated  the  ninth  of  July  1773  » 
and  on  the  fixteenth  of  July  following,  the  faid  report  was 
ratified  and  confirmedj  with  fubfequenc  cofls. 

SmythEi  Chief  BaroiK 
Ai>AMS,  Baron^ 
Perrott,  Baron. 
Etre^  Baron. 

^""gIT  Cuthbert  agdnji  Wright. 

Durham^  s^ih  July  1771. 
Thejmpropna.  rpHE  bill  ftated,  that  the  collegiate  church  of  Zaint  Andrew's 
kend^of  WhVtll,  Auckland^  in  the  county  oiDurhamy  in  and  before  the  reigns 

In  the  parifh  of  ^^  Hen^  '*^  ^k^th  and  Edward  the  Sixth,  and  the  diflblurion  of 
Saint  Atuirno  the  faid  collegiate  church,  confifted  of  a  deanery  and  fimdry 
^<i/^«/,  in  prebends  j  that  they  in  right  thereof  were  feifed,  to  them  and 
ikdl^Thct thes  ^^^^  fucceflbrs,  of  the  rcftory  and  parifli  of  Saint  Andrev^r 
both  gwat  and  Auckland,  and  of  divers  mefluages,  lands,  tithes,  ^c.  in  the  faid 
fmUi,  of  the  parifli,  and  elfewherc  in  the  faid  county,  and  particularly  of 
towonii^     of  the  prebend    of    W\ti<m,  and   of    all  the  tithes  whatfocvcr, 

H^)^^^^^  ^^^  *°^  ^*^^^^»  ^^  ^^^  ^^^^  belonging,  and  yearly  arifing 
particiiltfij  to  ^l^erein  and  in  the  territories  thereof;  that  the  fcvcral 
the  titheiarifing  prebendaries  for  the  time  beiirg  of  the  faid  collegiate  church 
on  JViwriw  Csp  had  diftinft  and  feparate  parts  of  the  revenues,  tithes,  and 
^^Tt'y^  ertatesof  the  faid  church  allotted  and  affigned  to  them  to  be 
uatuteji.  GUI.  «^Joycd  m  fevcralty,  and  that  they  had  enjoyed  the  fame  beyond 
1,  the  memory  of  man  ;  that  the  prebendary  of  the  prebend  of 

IFtitQn  for  the  time  being  had  all  the  tithes,  both  great  and  fn»Il, 
ariiing  therein,  and  in  the  prccicfts  thereof,  and  of  the  town- 
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^,   of  Neoftpn  Cap  and  Hunwick^  as  belonging  to,  the  faid    C^'thbirt 

prebend  \  that  the  faid  prebendary  had  been  in  the  occtip^^tion      Wwcbt 
or  enjoyment  of  the  fame  until  the  diflblution  of  the  faid 
collegiate  church  \  that  by  an  a£t  of  parliament  of  the  firft  year 
of  Edward  the  Sixib,  the  faid  collegiate  church  was  diflblved^ 
and  the  faid  deanery  and  prebends^  and  the  revenues  thereof, 
were  vefted  in  the  crown  ;  that  by  letters  patent  dated  the 
eleventh  of  May,  in  the  fixth  year  of  Jamis  tie  Firftf  the  faid 
king  granted  to  Philips  and  Moore  the  faid  prebend  of  Witton^ 
with  all  tithes  whatfoeveriboth  great  andfmall,  thereto  belonging, 
to  hold  the  fame  to  the  ufe  of  them,  their  heirs  and  affigns 
for  ever,  of  the  faid  kingy  his  heirs  and  fucceflbrsi  as  of  the 
manor  of  Eaji  Greenwich,  by  fealty  only  in  free  and  common 
focage ;  that  by  mefne  conveyances  the  plaintiff  was  in  the  year 
1759,  and  long  before,  feifed  in  fee  of  the  faid  prebend  of 
.  Wlttofiy  and  of  the  faid  tithes,  as  part  of  the  faid  prebend,  yearly 
increafing  within  the  fame  and  the  precinds  of  Newton  Cap  and 
Hunwict ;  that  by  aA  of  parliament  32.  Geo.  2.  Hunwick  Edge 
or  Newton   Cap  Common,  lying  within  the  faid  prebend,  had 
lately  been  inclofed,  allotted,  and  divided  between  the  freeholders 
and  copyholders  who  were  entitled  to  a  right  of  common  thereon 
in  proportion  to  their  refpe6tive  eftates  ;  that  the  faid  lands 
fo  allotte<l  and  divided,  or  the  greater  part  thereof,  had  every 
year  fince  they  had  been  fo  inclofed  and  divided  been  ploughed 
and  fowed  with  corn  and  grain  and  other  titheable  matters,  the' 
tithes  of  which  ought  to  have  been  paid  in  kind  to  the  plaintiff  i 
that  the  defendants,  for  five  years  paft,  had  been  owners  or 
occupiers  of  lands  in  and  upon  Newton  Cap  Common  within 
tnttan  and  the  titheable  places  thereof;  that  they  had  depaftured 
yearly   cows,  mares,  fheep,  ewes,    and  fows  thereon ;    that 
they  had  therefrom  yearly  calves,  foals,  and  lambs  ^  that  they 
had  alfo  had  pigs,  geefe,  hens,  ducks,  turkies,  eggs,  wool,  milk, 
hemp,   rape,   hops,   honey,  apples,   pears,   plumbs,  parfnips, 
carrots,  onions,  and  other  fruits  and  roots  ;  that  they  alfo  had 
corn  and  hay  and  other  titheable  matters  ;  but  that  they  had  not 
fet   out  the  tithes   in  kind    thereof,    or   made  the  plaintiff 
and  fatisfa£tion  for  the  fame  ;  stnd  had  alfo  fefufed  to  difcover 
the  particular  quantities  or  values  thereof,  on  a  pretence  that  the 
faid  lands  were  Wade  and  barren,  and  that  no  tithes  were  due  or 
payable  for  them.  The  bill  therefore  prayed,  that  the  defendants 
might  account  for  all  the  tithes,  both  great  and  fmall,  of  the  faid 
lands  fo  inclofed  and  allotted  to  them  as  afcrrefaid  on  Newton 
Cap  Common  fo  by  thtfm  refpeftitely  held  and  occupied,  which 
had  arifen  in  tfach  of  the  faid  years  5  be  decreed  to  pay  the 
plaintiff  the  clear  value  thereof  j  and  the  {plaintiffs  fight  to 
the  tithes,  both  great  and  fmall,  arifing  within  all  the  lands  fey 
Inclofed  and  allotted  eftabliQied  l^y  the  decree  of  this  court. 
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^****!^*'  The  dcfciidalits  faid,  that  the  faid  collegiate  church,  befefe 
"W^HT.  ^^'^  difloiution  thereof,  confided  of  a  deanery  add  fbmfay 
prebends,  who  were  feifed  of  the  re^tofj  of  the  parish  afdrefaid, 
and  of  the  lands  and  tithes  as  mentioned  in  the  bill  ^  btit 
whether  they  had  feparate  and  diftlh£l  parts  of  the  reVeifues, 
tithes,  and  eilates  of  the  fald  church  aligned  In  fevenlty^  or 
whether  they  had  been  enjoyed  by  them  imifiemorially,  they 
knew  not.  They  further  faid,  that  the  faid  church  was  di^lved 
by  a£b  of  parliament,  and  the  eftates  and  revenues  vefted  in  the 
crown  I  but  that  they  did  not  believe  that  the  prebendary  of  the 
prebend  of  JVitton  was  entitled  to  the  tithes  within  the  townfliip 
of  Hunwick  as  belonging  tl^reto,  or  that  he  Wa5  in  the 
occupation  thereof  till  fuch  difloiution,  or  that  King  James  had 
■granted  by  patent  to  the  faid  truftees  the  faid  prebend  with  the 
great  and  fmall  tithes  belonging  theilsto,  or  that  the  plakitifi* 
by  divers  conveyances  or  otherwife,  was  (eifed  in  fee  at  the  time 
in  the  bill  mentioned;  and  they  denied  that  the  plaintifi» 
by  virtue  of  fuch  grant  or  otherwife,  was  feifed  in  fee  of  ail  thhes, 
both  great  and  fmall,  in  the  faid  parifh,  and  particularhr  that  he 
was  ever  feifed  or  entitled  to  fuch  tithes  in,  upon^  out  of,  or  from 
any  of  the  lands  of  the  defendants  in  the  faid  town(hip  by 
virtue  of  the  faid  grant,  or  that  he,  or  thole  under  whom  he 
claimed,  ever  received  any  fuch  tithes,  or  any  compoiition  or 
r  fatisfa^on  for  the  fame.    They  ^rther  faid,  that  they  bdieved 

JT  .that  by  letters  patent  dated  the  twenty-Cxth  of  November y  *ta  the 

^\  twelfth  year  of  James  the  Firji^  his  faid  majefty  had  gfSknttid  to 

Morrice  and  Cole  the  tithes,  &c,  arifing  in  &Mtit  Ahdft^s 
Auckland  and  other  places  therein  mentioned  belonging  lo  tht 
faid  collegiate  church,  late  in  the  occupation  of  Robefi  Jnifnffmir, 
clerk,  of  the  yearly  value  of  fevetity  pounds,  and  all  tithes  of 
?  corn,  Sec,  great  and  fmall,  and  rents,  &c.  arifing  t^ithhi  the  faid 

town{hips,  with  all  tithes,  &c.  thereto  belonging,  to  hold' 
to  them  and  their  heirs,  t6  be  held  of  his  A^efty  as  of 
his  manor  oiEaJi  Greenwich ^  by  fealty  only,  in  free  and  common 
focage  ;  and  that  the  faid  R^  Hindfmer  before  that  time  wafi^ 
entitled  to  and  in  poflelfion  of  all  fuch  tithes  arifhig  in  the 
townihips  of  Hunwick  and  He/medon  in  the  faid  paiim ;  that 
in  purfuance  of  fuch  grant,  the  faid  Morrice  &nd  C^te  entered 
.on  the  faid  premifes,  and  by  indenture  dated  the  fourteenth  of 
Janmry^  in  the  twelfth  year  of  James  the  thrfii  granted  no 
J,  Edeny  fenior  znd  Junidry  and  others,  their  heirs  and  affigns 
'  ior  ever,  the  faid  tithes  and  premifes,  to  hold  two  fourth  pam 
thereof  to  the  ufe  of  the  faid  Edens,  their  heir^^  &c.  |  one  fourth 
part  to  fVUliam  William/on  \  and  the ,  other  fourth  part  tir 
C?.  Dawnesy  their  heirs,  &c» }  that  the  faid  gratntees  had  fevefaSy 
enjoyed  their  feyeral  fliares  of  the  faid  tithes  in  fudi  proportions  i 
and  that  on  the  death  of  the  two  Edens,  their  fiiare  defcended 
to  R,  Eden,  fon  of  the  elder  ;  that  R.  Eden  fold  his  moiety 
khcreof  to  C.  B^jerley,  who  became  feifed  thereof  to  bim  and 

bit 
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bis  hein  ;    t1)at  afterwards  the  fatd   WilUamfin  and  Dowfies  Cvtubzrt 

fold  their  two  undivided  fourth  parts  to  J.  Carr,  who  died,  ^^^,^jf  ^ 

leaviBg  C*  Carr  his -Ton  and  heir,  to  whom  the  faid  two  ihares  "'^"V* 
deicended  }  i&d  fo  on  as  in  the  faid  anfwer  is  Aated. 

TTie  defendant  Wright  faid,  that  he,  for  many  years  paft, 
Iiad  been  occitpier  of  lands,  &c.  in  Hunivick  :  and  he  defcribed 
them  in  his  anfwer,  and  faid,  that  he  had  been,  for  ten  years 
2>aft,  occdpicr  of  forty-eight  acres  of  land  in  Hunnoteh^  ^hich 
xiad  been  allotted  to  him  by  adl  of  parliament  in  right  of  his  lands 
therein  ;  that  W^  TVright  his  relation  was  felfed  of  the  lands  he 
ib  occupied,  and  of  the  tithes  thereof,  both  great  and  fmall  ; 
that  he  died  feifed  thereof ;  that  they  dcfcended  to  IV.  Wright 
ills  great  grandfon,  lyho  was  now  owner  thereof;  and  he 
infifted,  that  neither  the  faid  Wrights  or  any  of  their  defcendants 
or  tenants  had  ever  paid  any  tithe,  great  or  fmall^  to  any  perfon 
'whatfoever,  for  the  faid  ancient  lands  or  the  faid  common  ; 
"and  that  the  owners  and  occupiers  thereof  for  the  time 
being  conftantly  took  and  enjoyed  to  their  own  ufe  all  tithes 
*what(bever,  without  any  claim  or  demand  from  any  perfon  what-* 
Ibcver. 

The  defendant  Fkiiher  and  his  wMe  iaid,  that  tliey  were  (eifed 
for  their  joint  lives,  and  after  the  deceafe  of  either  during  the  life 
of  the  furvivor,  with  remainder  over,  of  the  capital  mcfTuagei^ 
&c.  in  the  townfliip  of  Hunwck  called  KringUdikes^  and  of 
leveral  parcels  of  land  in  his  anfwer  defcribed  :  and  he  infifled^ 
that  his  defcendants  or  tenants  had  never  paid  any  tithes'  what-  . 
Jbever  for  the  faid  lands  or  common,  and  that  the  owners  or 
tKXupiers  thereof  conftantly  took  and  enjoyed  to  their  own  ufe 
tSX  fuch  titheS|  withooc  any  claim  or  demand  from  any  perfon 
"vrhatibevtr. 

Both  the  defendants  snfifted,  that  Trotter  and  Wright  (from 
whom  they  claimed)  were  purchafors  for  a  valuable  coniideratiou 
of  the  faid  tithes  and  premifes  in  the  deeds  mentioned  in 
their  anfwers  :  and  they  claimed  title  to  all  the  tithes  of  their 
faid  lands  \  and  laid,  they  had  ever  enjoyed  them  till  the  filing  of 
the  trilU  They  faid,  that  they  believed  thofe  who  claimed  under 
them  had  likewite  enjoyed  their  lands  tithe  free  ;  and  in  parti* 
cnlar,  thst  fuch  owners  or  their  tenants  had  received  the 
tithes  from  the  pafturage  of  the  cattle  on  the  common  beingj 
appivtenaat  to  their  faid  lands.  They  infided^  that  neither  the 
fiatnti^,  no^  any  perfon  claiming  under  the  letters  patents  of 
the  eleventh  of  May^  in  the  fi^^th  year  of  Janus  tbt  Firji^ 
liad  ever  roceivgd  ^ny  tithes  whatever  of  the  las^ds  occupied  b]f 
the  defendants,  or  from  the  faid  c^unmon  called  Humxnck  Eigt^ 
m  xeTpeft  of  the  iaid  lands*  They  farther  faid,  that  they 
Mieveid  thatvader  the  a£l  of  parliament  in  the  late  king's  reignj^ 
(b^  s|forefa|d  large  common  or  moor  had  bee^  inclpicd,  allotted, 
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CuTRB^RT     and  divided  among  the  freeholders,  &c.  in  the  laid  townfhips 

agMnji        jjj  proportion  to  their  eftates ;  and  that  the  faid  lands  had 

iVkicHT.      j^  ^^^j^  y^gj^  j^^jj  ploughed  and  fown  with  com  and  grain^ 

which  had  been  reaped,  and  divided  proportionably  among  them. 
They  denied,  that  the  plaintiff,  or  thofe  under  whom  he  claimed, 
were  ever  in  poiTeiiion,  or  entitled  to  all  or  any  of  the  tithes 
^rifing  from  the  defendants  lands  or  fuch  allotments  ;  or  that 
they  had  ever  faid  that  their  eftates  were  exempt  from  tithes  by 
any  fnodus^  or  that  they  were  owners  of  the  ancient  lands  as  well 
as  the  allotments  by  virtue  of  their  faid  titles,  or  that  they  ever 
infifted  that  the  fame  were  exempt  from  tithes  for  feven  years 
from  the  time  of  the  inclofure*  They  admitted,  that  they  had  ne- 
ver paid  any  tithe,  or  made  any  fatisfadtion  to  the  plaintiff  for  the 
fame  ;  and  infifted,  they  were  not  liable  to  the  payment  thereof, 
and  that  they  had  under  their  titles  and  conveyances  held  and 
enjoyed  the  fcveral  tithes  and  premifcs  belonging  to  them 
refpcftivcly,  as  well  of  the  new  as  of  the  ancient  inclofures, 
without  any  claim,  fave  by  the  bill ;  and  they  hoped  that  they 
ihould  not  be  obliged  to  fet  forth  an  account  of  their  tithes^ 
or  to  account  and  pay  the  plaintiff  for  the  fame  :  and  they 
further  infifted,  that  the  plaintiff  had  not  in  his  bill  iet  forth 
fuch  title  to  the  faid  tithes  as  ought  to  entitle  him  to  any  fadh 
difcovcry  or  account. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  but  no  wit- 
nefles  were  examined  on  either  fide  ;  and  upon  hearing  counfel 
on  both  fides  \  * 

The  Court,  which  was  full,  ordered,  with  the  confent  of 
the  defendant's  counfel,  that  the  plaintiff^s  right  to  all  the  faid 
tithes,  both  gf<^at  apd  fmall,  arifing  within  all  the  faid  lands 
fo  inclofei  and  allotted  as  aforefaid,  fhould  be  eftablifhcd  ; 
and  that  the  deputy  remembrancer  ihould  take  an  account  of 
what  wa$  due  to  the  plaintiff  for  all  the  tithes  demanded  by  the 
bill,  and  pay  the  plaintiff  bis  coils. 


Mick    Tiim,  ThE    BiSHOP  OF  OxFORD  agamjl  Cohhl^B. 

10.  Gbo.  3« 

Durham^  icth  Decemheri'j^l. 

The  rcQor  of  ^HE  reftor  of  Sedgefield^  in  the  county  of  Durham^  claimed 
Sidgefitid^  in  the  A  ^\\  tithcs,  great  and  fmall,  yearlv  arifing  therein,  and  par- 
3?s°cntftkd  *^c"l3''^y  ^^^  ^"^«  herbage  or  agiftment  tithe  for  all  barren  and 
to^the  tithe's  of  unprofitsfble  cattle  fed  or  depalhired  upon  lands  in  the  townfhip 
hay,  ana  of  de-  of  Morden  fince  his  induction  in  the  year  1755-  He  ftated» 
pftartng  barren  that  the  defendants,  for  three  years  paft,  had  feveraUy  held 
*^"**iKi '"  ^^^  lands  in  the  faad  townfliip  5  and  that  they  had  in  each  year 
/ivS'jf  VTB  tlic  ^^^  ^^^  depaftured   thereon    barren  and  unprofitable  cattle, 

tcrth  part -of  the  yearly  value  of  r  he  land:*,  for  the  depaflimng  of  the  c^e  of  tbc  occwpierf,  and 
iric  ter.Ui  |>aii  tf  what  Ik  repel vc«  lor  cattle  dcpJlurid  tor  biic. 

as 


n 
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as  well  of  their  own  as  of  others  taken  m  for  hire,  to  "wiT,  TuiBimofor 
horfes,  mares^  colts,  fiilies,  oxen,  ftcers,  cows,  heifers,  (beep,       ^^'^-^ 
and  other  cattle ;  that  tithe  herbage  or  agiftment  ought  to  have      CollinV 
been  paid    for  the  fame  to  him  in   manner  following,    viz* 
for  all  fuch  barren  and  unprofitable  cattle  of  their  own  the  tenth 
part  of  the  yearly  value  of  the  lands  whereon  they  had  feverally 
been  fed  and  depaAured  ;  and  for  all  fuch  as  were  taken  in  anc) 
fed  for  hire,  the  centh  part  of  the  money  which  was  paid  for 
iiich  depafturing  and  feeding. 

The  defendants  denied  that  the  plaintiff*,  as  reAor  of  SeJge^ 
JlMt  was  entitled  to  tithe  herbage  or  agiflment  tithe  for  all 
barren  and  unprofitable  cattle  by  them  feverally  fed  and 
depadured  on  any  of  their  lands  in  the  townfhip  of  MorJett^ 
for  that  long  before  any  reftraining  Ratutes  were  made  ro 
prevent  the  alienation  of  lands  and  tithes  belonging  to  the 
church,  the  Bijhops  of  Durham  for  the  time  being  were  fei fed  in 
fee,  in  right  of  their  bifhopric,  of  all  their  lands  in  the  faid 
townfliip  ;  that  before  and  until  fuch  lands  were  fo  alienated 
from  the  faid  bishopric,  the  faid  Bijhops  of  Durham  being  fo  felfed 
thereof  in  fee,  did,  time  then  out  of  mind,  for  themfelves  and 
iheir  -tenants  hold  and  enjoy  the  faid  lands  difcharged  from  the 
payment  of  all  tithe  herbage  or  agiftment  tithe  for  barren  and 
unprofitable  cattle  fed  and  depaftured  thereon, and  had  ever  iincc 
fo  held  and  enjoyed  the  fame  ;  that  no  tithe  herbage  or  agiftment 
tithe  for  any  barren  and  unprofitable  cattle  fed  and  depaftured 
upon  the  lands  in  the  faid  townfliip,  or  any  part  thereof,  had, 
at  any  time  whatever,  been  paid  to  or  demanded  by  any  rc£lor 
4)f  SedgefieU  until  the  plaintiflF  had  thoiight  fit  to  demand  the 
.fame ;  and  they  fubmltted,  that  the  plaintiff's  demand  was  the 
more  unreafonable,  inafmuch  as  the  yearly  profit;  of  the  re£lory 
amounted  to  one  thoufand  pounds  a-year  ;  and  that  Aich  ample 
provifion  had  been  made  by  a  former  bifhop  of  Durham  who  had  , 
founded  and  endowed  the  faid  parifli  church  ;  and  that  ever  fincc 
the  Bijh^  of  Durham  for  the  time  bein^  Ixad  been,  and  that 
the  prefcnt  Bifhop  was  then  the  patron  thereof.  They  then 
lurther  Uififted,  that  if  the  lands  in  the  faid  townfliip  of  Morden 
were  not,  in  manner  before  fet  forth,  legally  difcharged  from 
payment  i»f  .tithe  herbage  or  agiftment  tithe,  yet  that  the 
occupiers  thereof  were  difcharged  thercfrofc  by  a  modus  of 
fifteen  fliiUings  a-year,  which  had  been  immemorially  payable  at 
Michaelmas  yezrly^  or  fo  foon  after  as  demanded,  to  the  re^or  of 
Sfdgefield,  in  lieu  of  the  tithes  of  hay  yearly  arifing  upon  all  tho 
lands  in  the  faid  townfliip,  and  in  lieu  of  all  tithe  herbage  or 
agiftment  tithe  for  all  barren  and  unprofitable  cattle  fed  and 
depaftured  thereon,  or  on  any  part  thereof. 

The  plaint  ifiT  replied  ;  the  defendants  rejoined  }  andwitneffes 
were  examined  on  both  fides ;  and  upon  Jtiearing  counfel  on 

A  a  4  .  \^l^ 
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both  fides  ;  and  reading  feveral  proo6  taken  in  the  canfe  ;  and 
09  debate  of  the  matter ; 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  to  the  plaintiff  from  the  defendants 
for  th^  tithe  herbage  or  agiftinent  tithe  of  and  for  aU  manner  of 
barren  and  unprofitable  cattle  by  them  feverally  fed  and 
^epailu^ed  on  their  lands  in'thetownfliip  of  Marden  during  the 
feveral  years  demanded  by  the  ^ill  |  and  that  they  do  pay  thci 
plaintiff  \iis  cofts  (a). 

ParkeH)  Chuf  Baron. 

Smtth£>  BaroH. 

Adams,  Baron» 


(fl)  Tn  the  c?i€  of  the  Bifiop  of  Oxford 
V.  MUbmendy  the  re^or  of  Sedgefield^  ill 
the  county  of  Durham^  alfo  claimed  all 
tithes  l>oth  great  and  fmall,  in  the  iaid 
pariih,  and  particularly  the  tithe  herb^ 
dge  or  agiftojent  tithe  for  all  barren  and 
unprofitable  cattle  fed  and  depaftnred  in 
the  toivnihip  of  Bradhtry.  The  de- 
fendants put  in  the  like  anfwerasthe 
defendants  in  the  above  caufe,  except 
that  they  fet  vp  no  modus  for  their 
lands  is  the  faid  town&ip.the  plaintiff 
fcplied ;  the  defendant  rejoined  ;  and 
'witncfTes  were  examined  on  both  fides ; 


and  upon  reading  feveral  proofs  taicB 
in  the  caufe ;  and  on  full  debate ; 
THs  Court,  on  the  tenth  of  Dttemhr 
1772,  ordered  the  deputy  remembrancer 
to  take  an  account  ox  what  was  due  for 
the  tithe  herbage  or  aeiilment  tithe  of 
and  for  all  manner  pf  l>ari%n  and  ufi* 
profitable  cattle  fed  and  depafturod  ^y 
the  defendants  on  their  lands  in  the 
townftiip  of  Bradiury  daring  the  years 
demanded  by  the  bill ;  nra  that  the 
defendants  do  pay  the  pUintilf  hit 
cofta. 


II,  do.  3. 


The  Bishop  of  Oxfokd  againft  Ayue. 

Durham^  l^^i  December  IJTU 


The  te^or  p(.  'TpHE  rc^QF  of  Sedgefieldy  in  the  coynty  of  Durham^  claimed 
Sfdgifiild,  In .  -*  all  tithes  great  and  ftnall,  and  particularly  the  tithe  herbage 
thc^'l'iOmw  ^^  H^^^^^^  t"*^^  fpr  all  barren  and  unprofitable  cattle  fed  and 
tithe^  Miiing^in.^^*^"^^*'  ^^  ^^^  townfliips  o{  Srdgfficld  2nd' Bradbury  i 
^i>etown(hjpsof  ^nd  pn!yed>  that  the  defendants  might  account  for  the  faid 
Sutg^tid     apd  agiftment  tithes,  and  \ft  decreed  to  pay  theplaintijCFthe^/7g/(r 

The  rfefendams  The  defendant^  admitted,  that  the  plaintiff  was  reftor  of  the 
fay,  that  ibcrc  parifli,  and  entitled  to  the  feveral  great  and  fmall  tithes  arifing 
arc  divm  cofy-  therein  ;  bpt  they  denied,  that  he  was  entitled  to  tithe  h^ba^c 
fcwrihip  cf  ^^  agiitmenttithc  frpm  all  the  occupiers  of  lands  therein^  or  m 
S.dgtfiid,  which  the  tithcable  places  thereof,  for  all  barren  and  unprofitable  cattle 
were  par^fi  of  fed  and  dcpafiured  on  their  lands  fince  his  induAion  to  the 
!lr"i^"L';i^^^  rcftory';  ahd  on  (he  contrary  infilled,  that  tie  Bj/bop  efDurbam 
and  that  ihcy  "^r»  ^^^  eighteen  years  paft,  been  feifed  m  fee,  m  right  of  his 
had  btei)  im-  bijhopric,  o/ the  iDanor  pf  ^/^  ^i/2(//^j&tfiii,in  the  faid  county  ; 
roemoriaJiy  held  tjiat  divcrs  of .  the  lands  lying  in  the  townfhip  of  Sedgtfield. were 
zlrl^w  ^''  ^.parcel  of  the. faid  manor  •,  that  they  had,  time  out  of  mind, 
free,  "*     '    ^^  ^^  dcniifed  by  copy  of  court  roll  at  certain  yearly  rents,  fubji^t 


DURING  tHK  REIGN  OF  GEORGE  THE  THIRD.  361 

to  certain  fines  and  duties  and  oth«*  fcfvices  to  the  faid  biQiop  ;   *r««  Sisho* 
that  he  and  his  prcdcceflbrs  being  fo  fcifed  in  fee  of  the  faid     ""^ ^JJ„l^* 
manor  had,  time  out  of  mind  (by  copy  of  court  roll  of  lands  and        ayHx. 
grounds  within  the  faid  townfliip  of  SeJgefie/J),  for  himfelf  and 
themfelves,  and  his  and  their  tenants,  held  and  enjoyed  the  faid 
lands  dlfchsu'ged  of  and  from  the  payment  of  all  tithe  herbage 
or  agiftment  tithe  of  or  for  barren  and  unprofitable  cattle  fed 
and  depaftured  upon  their  faid  lands ;  that  Richard  Lord  Btjhop  that  the  Set  ef 
ff  Durham  was  then  feifcd  in  fee,  in  right  of  the  faid  bifhopric,  l>«"^Art.  wsaife 
of  and  in  divers  other  lands  lying  in  the  faid  townfliip  of  ^^t^ 
Sidgefidd ;  that  he  and  his  predeceilbrs  being  fo  feifed  in  fee  ia»ds  in  the  iaid 
thereof  of  fucb  other  lands  not  demifed  by  copy  of  court  roil»  townfhips, 
had  time  out  of  mind,  for  himfelf  and  themfelves,  and  his  and  ^****^'^.  ^^'y  «"• 
their  tenants  and  farmers  thereof,  held  and  enjoyed  the  fame  ***^  "^^*  ^*  ' 
diicharged  of  and  from  the  payment  of   all   tithe  herbage 
or  agiftment  tithe  for  barren  and  unprofitable  cattle  fed  and 
depaftured  on  the  faid  lands  and  grounds  ;  that  all  the  refidue  of  that  the  refid«« 
the  faid  lands  in  the  townfliip  of  Sedg^ld  did  then  belong  to  ^  ^^  *»«**  ^ 
divers  owners  thereof,  who  were  feifcd  in  fee  of  the  fame  ;  J{^^  '^^J^J!^ 
that  long  before  any  reftraining  ftatutes  were  mad&  to  prevent  to^'private  i^ 
the  alienation  of  lands  and  tithes  belonging  to  the   church,  Tons,  and    had 
the  bifliops  of  Durham  for  the  time  being  were  feifed  in  fee  *>««»  Unmemo. 
thereof,  in  right  of  their  bifliopric,  of  and  in  all  the  refidue  of  jj^jj  *^"„^ 
the  faid  lands  lying  in  the   faid  townfliip  of  Se^efield  \  and  Jthri.*^  ^°^^ 
that  before  and  until  the  faid  lands  were  fo  alienated  from  the 
iaid  bifliopric,  the  lord  biOiops  of  Durham  for  the  time  being, 
being  fo  feifcd  in  fee  thereof,  did,  time  then  out  of  mind, 
.for  thcmfclves  and  their  tenants  and  farmers  thereof,  hold  and 
enjoy  the    faid  lands  difcharged  from  payment  of  all  tithe 
herbage  or  agiftment  tithe  for  barren  and  unprofitable  cattle  fed 
and  depaftured  upon  the  refidue  of  the  faid  lands  and  every  part 
thereof  (  that  before  the  faid  alienation  the  fame  were  then  held 
and  had  ever  fince  been  held  and  enjoyed  fb  difcharged,  accord* 
ingly ;  that  no  tithe  herbage  or  agiftment  tithe  for  barren  and 
unprofitable  cattle  fed  and  depaftured  on  the  refidue  of  the  faid 
lands  and  grounds  in  the  (aid  townfliip  of  Sedgefieidy  or  any  part 
thereof,  had,  at  any  time  whatever,  been  paid  to  or  demanded 
by  any  reAor  of  the  faid  parifli,  until  the  plaintiff  thought  fit  to 
demand  the  fame,  which  they  thought  onreafonable,  as  the 
living  was  of  the  great  yearly  value  to  him  of  one  thoufand 
pounds,  which  ample  provifion  was   made  to  him  and    his 
predeceOors  reAors  thereof  by  a  former  bifiiop  of  Durham^  who 
founded  and  endowed  the  faid  parifli  church  ;  and  that  ever 
fince  the  foundation,  the  bifliops  of  Durham  for  the  time  being 
had  been,  and  the  prefent  bimop  tKen  was  the  patron  thereof 

The  defendants  fet  forth  the  feveral  freehold  and  copyhold  Tht  defefubntt 
lands  and  grounds  which  they  feveraliy  held  within  the  town*  fee  forth  the 
ihips  of  Sed^efieU  and  Bradbury  j  the  yearly  values  of  the  fame  %  |^^*  !"  •'**** 

V'  pa;kiae« 


3152  DECREES  IN  TITHE  CAUSES 

I 

Tm  BxsBor  of  whom  they  fo  held  them ;  and  what  parcel  were  of  tha 
vr  OxroRD  nianor  of  Bj/hop  Middleham  \  and  they  alfo  fet  forth  the  number 
?y'b«  ^"^  fpccics  of  barren  and  unprofitable  cattle  they  had  fed  thcre«» 
on.  They  admitted,  that  the  plaintiff  had  caufed  applications  tp 
be  made  to  them  for  the  faid  tithes ;  and  that  they  had  rcfufed 
to  comply  with  or  pay  him  the  tithes  demanded  by  his  bill,  or 
make  him  any  fati$fa£kioQ  for  the  fame,  they  apprehending 
that  he  was  not  entitled  thereto. 

IV  caufe  The  plaintiffs  replied  5  the  defendant  rejoined  \  and  witncflcs 

*^*^  were  examined^  on  both  fides  ;  and  upon  hearing  counfel  on 

both  fides  j  and  reading  feveral  proofs  taken  in  the  caufe  ;  and 
alfo  copies  of  court  rolls  of  the  manor  oi  Bi/bop  Middleham  \  and 
upon  full  debate  ^ 

Tilt  ■glftment  The  Court  ordered  the  defendants  to  account  for  the  tithe 
tithes  of  the  Qf  agiftment  of  all  barren  and  unprofitable  cattle  by  them 
{he  towi^f  i!f  re'pe^^^vely  fed  and  depaftured  upon  the  freehold  lands  by  them 
Sidg^itt  and  federally  occupied  in  the  townfhip  of  Sedgefield  ;  that  the 
Bradintry  de-  defendant  Ayre  do  alfo  account  for  the  tithes  of  agiftn^nt  of  all 
cTkCd.    ,  barren  and  unprofitable  cattle  by  him  fed  and  depafWed  upon 

the  freehold  lands  by  him  occupied  in  the  townfliip  of  Bradbury^ 
in  the  faid  pari(h  of  Sedgefield ;  and  that  the  defe^4aIlts  do  pay 
the  plaintiff  his  cofts* 

An  iruc  direa.  Th  E  CouRT  further  Ordered,  that  as  to  the  copyhold  lands  men- 
«d  to  xryy  who-  tioned  in  the  anfwers  of  AyreyTaylor^  and  Watfon^  to  be  in  their 
jD^^****h^"  •/ occupations  within  the  townfliips  of  Sedgefield  and  Bradbury^ 
memoriiiiy  hdd  ^^  either  of  them,  a  trial  at  law  fliould  be  had  upon  the 
ti>£npyUidUndi  followiug  iffue,  VIZ.  ««  Whether /Ap  Bijbop  of  Durham  and  his 
tuU  iif.  «c  predcceffors  bifhops  of  Durham  for  the  time  being,  being 

"  fcifed  in  fee  of  the  manor  of  Bijhop  Middleham^  in  the  county 
^  of  Durham^  have  time  out  of  mind,  for  himfelf  and  them- 
*<  felves,  and  for  his  and  their  tenants  aad  farmers,  by  copy  of 
<*  court  roil  of  lands  and  grounds  lying  and  being  within  the 
**  to\yn{hip,  viH,  hamlet,  precind,  and  territories  of  Sedgefield^ 
«V  in  the  faid  county,  and  of  every  or  any  part  or  parcel  thereof, 
««  held  and  enjoyed  fuch  landsand  grounds  acquitted,  privileged, 
««  and  difchargcd  of  and  from  the  payment  of  all  manner  of 
"  tithe  herbage  or  agiftment  tithe  of  or  for  all  barren  and 
«<  unprofitable  cattle  fed  and  depaftured  upon  the  faid  land^ 
«  attd  grounds  and  every  part  and  parcel  thereof."  Theplkintiff 
in  equity  to  be  plaintiff  at  law  ;  to  be  tried  by  a  fpecial  jury  ; 
and  further  directions  to  be  referred  till  after  the  trial  and 
report,  &c. 

A  yv[6\€t  in  fa-  In  purfuance  of  the  faid  decree,  the  liTue  was  tried,  and  a 
▼our  of  the  dc-  verdi&  was  found  thereon  for  the  defendants,  viz.  «  that  the 
«fwi»'»«*.  i<  iflrrf  Bi/bop  rf  Durham  for  the  time  being,  being  feifed  in  fee 

«*  of  the  manor  of  Bijhcp  Afiddleham^  in.  the  faid  county  of 
<'  Durham^  had  time  out  of  mind,  for  himfelf  and  thcmfeJves, 

«  and 
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^  and  for  his  and  their  tenants,  by  copy  of  court  roll  of  lands   •p^,  Bxtnor 
<<  and  grounds  lying  and  being  within  the  townCbip,  village^    or  Oxforb 
««  hamlet,  precinA,  and  territories  of  Sedgefield^   in  the  faid         fg«i^ 
«'  county,  and  of  every  part  and  parcel  thereof,  held  and 
«<  enjoyed  fuch  lands  and  grounds  acquitted,  privileged,  and 
<(  difcharged  of  and  from  wc  payment  of  all  tithe  herbage  or 
«<  agiftment  tithe  of  and  for  aU  barren  and  unprofitable  cattle 
^  fed  and  depaftured  upon  the  faid  lands  and  grounds  and  every 
«f  part  and  parcel  thereof." 

On  the.fixtcenth  of  Jufy  1773,  upon  reading  the  faid  decree 
and  pofteOf  and  hearing  counfel  on  both  iides, 

Thb  Court  ordered  the  bill  to  be  difmiiTecl,  with  cofts  both  The  bnidlfmir; 
at  law  and  in  this  court,  in  refpe^l  of  the  tithes  of  barren  and  ^^^  *<  ^  the  a- 
unprofitable  cattle  fed  and  depaftured  on  the  topybold  lands  men-  ^f^^  ^^^2 
tioned  in  the  anfwers  of  the  defendants  Ajre  and  others  to  be  Jm*^  ^/j**** 
in  their  occupations  within  the  faid  townOiips  olSedgefield  and 
Bradiurff  qit  either  of  then)« 

Smtthe,  Chiif  Barm. 

Adams,  Baron. 

Perrott,  Baron. 

£tr£^  Baron^ 


Hicks  agaitifi  Triese.  Thk.  tmm, 

21.  Gio*  3* 

Cornwall,  ^th  July  1 7  7 1 . 

THE  rcftor  of  Btljlandy  in  the  county  of  Cornwall^  claimed  The  reaor  of 
aU  tithes  great  and  fmall,  £0/?^r  offerings,  and  mortuaries,  BRfiMd^mCorn^y^ 
vcarly  arifing  therein,  particularly  the  tithes  of  wheat,  barley,  '!^!^>  ^^*'™*  '^* 

*         *  o,,i**.         '         ,  .  -  «*%;U    tithes    of    two 

oats,  rye,  and  other  forts  of  corn  and  gram  ;  of  garden  ftuff,  njjn,  ^^  ^^^ 
fruit,  hay,  grafs  }   of  a  mill,  formerly  a  tucking  mill,  but  which  titheasie    mat- 
the  defendant  had  converted  into  a  cbrn  mill,  at  which  he  had  »«"  *n  kind, 
ground  com  \  of  calves,  colts,  lambs,  poultry,  pigs,  wool,  eggs, 
milk,  honey,  potatoes,  turnips,  and  other  titheable  things* 

The  defendant  faid,  that  the  plaintiff  had  a£ted  as  redor  of  The  defendant 
Blffland,  and  as  fuch  had  received  all  the  great  and  fmall  tithes,  ^^^^^  the  »d. 
Eajier  ofierings,  and  mortuary  fees  until  the  year  1 764 ;  that  in  *«ntigcofadeed 
the  year  1764  he  had,  by  fome  deed,  granted  all  his  right  therein  ^^.^dTo"?- 
to  G.  Brawn  ;  and  that  G.  Brown  had  receiv.ed  the  fame  to  his  tween  iiis  father 
own  ufe }  that  he,  the  defendant,  had,  on  h%  father's  death  in  ^d  the  puin« 
Navember  1755,  entered  into,  and  had  ever  fince  been,  and  ftill  ^'^  > 
was,  feifed  of  in  fee,  as  heir  at  law,  or  as  devifee,  or  as  executor 
of  his  father's  will,  of  the  fever  al  lands  and  tenements  in  Blijland^ 
as  in  his  anfwer  mentioned ;  that  he  occupied  fome  parts  thereof 
himfelf,  and  that  he  had  leafed  out  the  remainder  ;  that  his 
father,  m  his  life-time,  had  come  to  an  agreement  with  the 
plaint^,  in  wluch  be  had  covenanted  for  himfelf,  his  heirs,  &c» 

to 
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« 

Tm  BxsBor  of  whom  thcy  fo  held  them ;  and  what  parcel  ircrc  of  th« 
t)T  OxroRD  nianor  of  Bj^p  AfiddUham  \  and  thcy  alfo  fct  forth  the  number 
?y'b«  ^"^  fpeclcs  of  barren  and  unprofitable  cattle  they  had  fed  there-* 
on.  They  admitted,  that  the  plaintiff  had  caufed  applications  to 
be  made  to  them  for  the  faid  tithes ;  and  that  they  had  refufed 
to  comply  with  or  pay  him  the  tithes  demanded  by  his  bill,  or 
make  him  any  fatisfa£kion  for  the  famej  they  apprehending 
that  he  was  not  entitled  thereto. 

IV  enife  The  plaintiffs  replied  ;  the  defendant  rejoined ;  and  witnefles 

*^*^  were  examined^  on  both  fides  ;  and  upon  hearing  counfel  on 

both  fides  \  and  reading  feveral  proofs  taken  in  the  caufe  ;  and 
alfo  copies  of  court  rolls  of  the  manor  oi  Bifbop  MiddUbam  \  and 
upon  full  debate  \ 

Tlw  tgiftment  The  Court  ordered  the  defendants  to  account  for  the  tithe 
tithes  of  the  of  agiftmcnt  of  all  barren  and  unprofitable  cattle  by  them 
"(he  towi^f  of  refpcaively  fed  and  depaftured  upon  the  freehold  lands  by  them 
s^dg^Ztd  and  feverally  occupied  in  the  townflup  of  Sed^efield  ;  that  the 
£radhury  de-  defendant  Ayre  do  alfo  account  for  the  tithes  of  agiftment  of  all 
creed.    .  barren  and  unprofitable  cattle  by  him  fed  and  depaftured  upon 

the  freehold  lands  by  him  occupied  in  the  townlhip  of  Bradbwj^ 
in  the  faid  pari(h  of  Sedgefield  \  and  that  the  defieindants  do  pay 
the  plaintiff  his  cofts* 

An  irue  direa.  Th  E  CouRT  further  Ordered,  that  as  to  the  copyhold  lands  men- 
«d  to  iry,  who-  tioned  in  the  anfwers  of  Ayre^Taylor^  and  Watfon^  to  be  in  their 
n^V**i  ^"  *^  occupations  within  the  townfliips  of  Sedgefield  and  Bradkajf 
mcmodJiy  hdd  ^^  cithcT  of  them,  a  trial  at  law  (hould  be  had  upon  the 
tbccopyUidUnds  followiug  iffuc,  VIZ.  «<  Whether /Ap  Btjbop  of  Durham  and  his 
ciiiM  lict,  «  predcceflbrs  bifhops  of  Durham  for  the  time  being,  being 

**  feifed  in  fee  of  the  manor  of  Bijhop  Middkham^  in  the  county 
M  of  Durham^  have  time  out  of  mind,  for  himfelf  and  them- 
*<  fclvcs,  and  for  his  and  their  tenants  mad  farmers,  by  copy  of 
<<  court  roil  of  lands  and  grounds  lying  and  being  within  the 
*<  townfhip,  vill,  hamlet,  precind,  and  territories  of  Sedgefield^ 
«.  in  the  faid  county,  and  of  every  or  any  part  or  parcel  thereof, 
«*  held  and  enjoyed  fuch  landsand  grounds  acquitted,  privileged, 
*<  and  difcharged  of  and  from  the  payment  of  all  manner  of 
"  tithe  herbage  or  agiftment  tithe  of  or  for  all  barren  and 
*<  unprofitable  cattle  fed  and  depaftured  upon  the  faid  land^ 
*«  attd  grounds  and  every  part  and  parcel  thereof."  The  plaintiff 
in  equity  to  be  plaintiff  at  law  ;  to  be  tried  by  a  fpecial  jury  ; 
and  further  direftions  to  be  referved  till  after  the  trial  and 
report^  &c. 

A  Tcrdifi  in  fa-  In  purfuance  of  the  faid  decree,  the  Ifiue  was  tried,  and  a 
vc^ur  of  the  dc-  verdift  was  found  thereon  for  the  defendants,  viz.  "that  the 
*^*'^*'  *«  Lord  Biftjop  if  Durham  for  the  time  being,  being  feifed  in  fee 

«*  of  the  manor  of  Bijhcp  Middleham^  in.  the  faid  county  of 
<>  Durham^  had  time  out  of  mind,  for  himfelf  and  thcmfeives, 

K  and 
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««  and  for  his  and  their  tenants^  by  copy  of  court  roll  of  lands    ^he  B««o» 
<«  and  grounds  lying  and  being  \7ithin  the  townCbip,  villagei    or  Oxforb 
««  hamlet,  prccinft,  and  territories  of  Sedgrfield^   in  the  faid         ^Z'^^ft 
«*  county,  and  of  every  part  and  parcel  thereof,  held  and        ^va«. 
^  enjoyed  fuch  lands  and  grounds  acquitted,  privileged,  and 
«  difcharged  of  and  from  the  payment  of  all  tithe  herbage  or 
«<  agiftment  tithe  of  and  for  aU  barren  and  unprofitable  cattle 
^  fed  and  depaftured  upon  the  faid  lands  and  grounds  and  every 
u  jait  and  parcel  thereof.'' 

On  the.fixteenth  of  July  1773,  ^^T^**  reading  the  faid  decree 
and  po/leay  and  hearing  counfel  on  both  fides, 

Thb  Court  ordered  the  bill  to  be  difmified,  with  cofts  both  The  bni  difmir- 
at  law  and  in  this  court,  in  refpe^l  of  the  tithes  of  barren  and  ^^  »  ^  th«  a* 
unprofitable  cattle  fed  and  depaftured  on  the  copyhold  lands  men-  ^f^^  ^^* 
tioned  in  the  anfwers  of  the  defendants  Ayre  and  others  to  be  /^  *»/J'«* 
in  their  occupations  within  the  faid  town(hips  oif  Sedgefitld  and 
firadhury^  gr  either  of  then). 

Smtthe,  Chiif  Barm, 

Adams,  Baron, 

Perrott,  Baron. 

£trs^  Baron. 


21.  Gbo*  3* 

Cornwall,  ^th  July  1 7  7 1 . 

THE  rcftor  of  Btijlandi  in  the  county  of  Cornwall^  claimed  The  reaor  of 
all  tithes  great  and  fmall,  Eafter  offerings,  and  mortuaries,  Brtfisxd^m  Com^^ 
yearly  arifing  therein,  particularly  the  tithes  of  wheat,  barley,  ^'e/^of^^^^^ 
oats,  rye,  and  other  forts  of  corn  and  grain  j  of  garden  ftuff,  liuis*  and  oZet 
fruit,  hay,  grafs  5   of  a  mill,  fprmerly  a  tucking  mill,  but  which  titheahic    mat- 
the  defendant  had  converted  into  a  cbrn  mill,  at  which  he  had  (>"  in  kind, 
ground  com ;  of  calves,  colts,  lambs,  poultry,  pigs,  wool,  eggs, 
milk,  honey,  potatoes,  turnips,  and  other  titheable  things. 

The  defendant  faid,  that  the  plaintiff  had  afted  as  reftor  of  The  defendant 
Bliflandf  and  as  fuch  had  received  all  the  great  and  fmall  tithes,  ^l^i")'  the  ad. 
Eafter  ofi^rings,  and  mortuary  fees  until  the  year  1 764 ;  that  in  ^«"tagcofadced 
the  year  1764  he  had,  by  fome  deed,  granted  all  his  right  therein  eLSote". 
to  G.  Brown  ;  and  that  G.  Brown  had  receiv^ed  the  fame  to  his  twcen  his  father 
own  nfe  \  that  he,  the  defendant,  had,  on  h%  father's  death  in  and  the  pum* 
November  1755,  entered  into,  and  had  ever  fince  been,  and  ftill  ^^  > 
was,  feifed  of  in  fee,  as  heir  at  law,  or  as  devifee,  or  as  executor 
of  his  father's  will,  of  the  fever  al  lands  and  tenements  in  Blijlandf 
as  in  his  anfwer  mentioned ;  that  he  occupied  fome  parts  thereof 
himfelf,  and  that  he  had  leafed  out  the  remainder  ;  that  hit 
father,  in  his  life-time,  had  come  to  an  agreement  with  the 
plaint^}  in  wI4ch  he.  had  covenanted  for  himfelf,  his  heirs,  &c. 

to 


y 


3*4  DECREK8  t}i  TITHE  CAUSES 

^tcKt       fo  pfcjr  to  the  plaintifF,  and  the  plaintiff  bad  agreed  to  accept  aH 

sgamfl        annual  ium  of  moncyj  by  way  of  compofitlonj  for  all  the  tithe* 

great  and  fmall,  Eaflft  offerings,  and  n)ortuarte8y  which  ihoold 

be  due  to  him  in  every  year )  that  the  faid  agreemetit  was 

reduced  into  writing  ;  that  his  father,  in  pnrfaance  tbereol^  had 

ftnnnally  paid  to  the  plaintiff^  for  ibme  years  before  his  deaths 

thirty. two  pounds,  fixteen  {hillings,  as  a  compoiition  for  the  faid 

great  and  fmall  tidies,  o^erings,  and  mortttary  fees ;  that  he, 

the  defendant,  from  and  after  his  father^  death  nntil  the  year 

1 761 ,  had  reealatfy  paid  the  fame,  or  canfed  it  to  be  tendered 

to  the  plaintiff;  that  therefore  he  was  not  compellable  to  ac- 

connt  for  aoy  of  the  tithes  or  ofierings  ;  and  that  he  expeA<« 

ed  to  have  the  fame  benefit  as  if  he  had  pleaded  the  fame  in 

bar  to  the  relief  prayed  by  the  bill ;  that  from  1761  the  pAain* 

i^,  rftat  from  ttff  had  inii(^ed  on  havmg  his  tithes  in  kind  ;  that  firMi  and 

llt\h'^%^  after  the  faid  year  he  had  caufed  to  be  fet  ont  fiiirty  and  jrfiy 

^t^  15  u  el  in  ^^^  tithes  of  com  and   grain  bf  every  kind  whatever  <m  the 

lands  occupied  by  him,  except  on  fuch  kmds  for  which  a  iMte 

was  payable  ;  that  the  plamttff  had  carried  away  and  fold  the 

tithes  fo  fet  om  \  that  he  could  not  difcover  what  part  of  the 

lands  in  his  occupation  had,  during  any  of  the  years,  been 

mowed,  or  how  msch  h^y,  grafs^  fruit,  or  garden  ftuff,  he  had 

in  each  year,  or  the  yearly  value  thereof,  as  he  did  not  Itve  in 

the  faid  parifh,  and  had  left  the  management  of  his  farms  to  his 

fieward  ;  but  that  he  had  ordered  the  fame  tobe  fet  out  in  kind, 

and  notice  to  be  given  to  the  plaintiff  thereof ;  that  the  fame 

was  done  ;  and  that  the  tithes  had,  from  time  to  time,  been 

received  as  they  became  due  by  the  plaintiff's  tithe  gathercr^and 

ifiat  !ie  had  ndt  carried  from   off  the  premifes  ;    that  from  and   after  I7<fi 

y '^^  ^!^*en  ^^  ^*^  ^^^  agiftcd  or  dcpafturcd  on  the  lands  l^  him  ocotpied 

luidswtechhad  ^^J  cattle  for  hire  or  falc,  nor  had  he  received  any  money 

pz\4  ikthe  ;       Or  Other  reward  for  the  fame,  fave  only  for  fuch  cattle  as  were 

that  he  wa4  not  agifted  on  around  that  had  yielded  tithe  before  ;  that  he  ufiially 

an     mh«biC2m  refided  in-tne  parifli  of  Duhw  |  that  he  was  not  a  parifhioner 

Qt  sujland  i       t)f  Siyiand ;  aud  that  therefore  no  offerings  were  due  ft-om  him 

to  the  plaintiff,  but  that  if  any  were  due  he  would  account  for 

the  fame  ;  that  he  had  never  fub(Vra£led  any  tithe,  great  or  ftn^Hi 

in  any  of  the  years,  or  any  Eafto'  ofierings  or  monuary  feea 

during  that  time,  as  was  truly  fnggefted  in  the  bill  \  that  be  had 

never  infifted  on  or  pretended  that  any  moims  in  lien  of  any  tithes 

^^  ^^'^^  *Li*  P*"^*'**^  throughout  the  porilh  (  but  that  he  and  all  the  other 

Ti^^lX.ti  occupier?,   tenants,  and  farmers  lor  the  time  ^ng  rf^ 

(lie  lands  caHpd  «cfliiage  or  tenement  called  f  myAQy,m  the  faid  parim  oiulymm^ 

kcMittt^  i         had  been  accullomed,  from  time  beyond  memory,  yearly  andt^ 

every  year,  on  the  twenty-ninth  day  of  Sfpfimisr^  to  pay  to  th« 
tr&wc  of  the  faid  pariOv,  or  his  fermer,  the  amnad  fotti  of  ibnr 
.  ^lUtigs  and  fourpence  in  fuU  fatisftiftion  snd  fiayment  of 
^1  tithes,  both  great  and  fmall,  yearly  payable  of  and  from  the 
faid  ni«ffua||e  or  tefiement,  ^nd  alf9  (91;  aU  &^0t  ofoinp 
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snd  mortuary    fees  for  the  occupiers   of  the  faid  mefiuage       Htccf 
to  the  reftor  for  the  time  being  ;  and  that  the  plaintiff  and        H^^ 
aiU  ociief  the  r edors  thereof  had  always  been,  for  time  immemo-      T»iit«. 
rhd,  entitled  to,  and  had  aftaally  recetred  the  annual  fum  of 
firar  fluUings  aiid  fourpence  yc2Mrihf  and  every  year  on  the  faid 
tweaty<»niotk  4af  of  September y  in  fjttisfaAion  and  payment  of 
ail  and  fingular  the  (aid  tithes.    He  fmther  faid,  that  he  and  all  t\ax^cn\Asa 
other  Che  occupiers  and  tenants  for  the  time  being  of  an  ancient  **    *"  .,**^*^***' 
com  miU,  caUcd  the  ^eetts  Mil,  in  the  faid  parifh,  had  held  ~™  °^^ 
and  enjoyed  the  fame  difcharged  from  all  tithes  whatever  from 
t3ie  muldure  thereof.    He  denied  that  he  had  ever  refufed  to 
come  to  a  fair  account  with  the  plaintiff,  and  faid  that  he  was  ftili 
willing  to  account  as  the  court  fhould  diredL  Readmitted,  by  his 
further  anfwer,  that  the  plaintiff  was  redtor  of  the  partfh,  and  as 
fuch  entitled  to  the  tithes  in  the  bill  mentioned,  or  to  fuch  modus 
or  profinipcive  payments  as,  for  time  beyond  memory,  had  been 
dmc  and  payable  m  lieu  of  tithes  as  to  particular  tenements :  and 
he  fet    forth  the  names    of   the    mefiWages  and  tenements 
bdnogii^  to  him  which  were  charged  with  the  poor  rates 
bom  the  time  of  his  fiither^s  death,  and  the  yearly  vahies  of 
the  fiu&e  fcmds,   and  of  the  tithes,  great  and  fmall,  arifing 
thereon  ;  bat  hoped  the  phiatiff  was  not  entitled  to  the  tithes 
in  kind  on  the  faid  lands,  or  any  of  them,  by  reafon  of  the  faid 
agreement  and  the  tenders  made  purfaant  thereto.    He  alfo 
faid,  that  he  occufMcd  fuch  pu-ts  of  the  meffiiages  and  lands 
as  ftated  in  his  anfwer ;  that  the  fame  had  been  in  his  occupation 
during  the  time  mentioned  in  the  •  bill ;    and  that  he  occu- 
pied iie  ^uetfls  Mill    and   Etrtnvland  Mill  from  his  father's 
death    until    Septemier    1 762,    when  they  were   leafed  out ; 
and  fo  (ets  out  his  other  lands,  and  thofe  leafed,  and  alfo 
what  cattle  he  had  agifted)  &c«     He  further  faid,  that  Strevj^  tliatheoccap4«4 
land  Mitt  was  a  very  ancient  mill,  and  had    been    a   mill,  another     rmi!^ 
as  he  believed,  from  time  beyond  memory  ;  and  that  no  tithe  "^^^'^  5,"*^  ^\^ 
had  ever  been  paid  or  payable  for  the   fame.     He  denied,  tut 'thatT^c  had 
that  the  faid  mill   was  erected  by   his  father;  but  he   ad-  convened- it  in- 
mitted,  that  it  was  anciently,  and  until  he  became  owner  of  it  to  an  oat  miu  $ 
on  fats  lather's  death,  a  tudung  miiU  and  that  about  ten  years  ardii>atit  nevtf 
ago  it  was,  by  his  direftion,  converted  into  an  oat  mill,  and  oj^cr**^^pwfll"tf 
t&d  for  the  fole  purpofe  of  |;rinding  oats  for  his  hounds.    He  than     grindii^g 
denied,  thsit  it  was  ever  u(ed  for  a  gri/i  mitt  even  in  a  fiiigle  oats    for     bit 
Inftanoe*    He  alfo  denied,  that  he  had  been  guilty  of  any  bounds* 
fubftraAion  of  tithes  from  the  plaintiff,  fave  only  on  account  of 
an  ewe  and  two  lambs.    He  sdfo  faid,  that  he  was  owner  of  a 
Water  corn  mill  in  the  faid  pariih,  called  the  ^etrft  Mill^  and  had 
bccupied  it  from  his  father's  death  till  Midfummeir  1^62,  when  it 
was  let  to  a  tenant ;  and  that  within  that  fpace  of  time  divers 
Quantities  of  corn  had  been  groiind  at  the  faid  mill,  but  knew 
not  the  amount  nor  value  <^  the  profits  ;  but  he  infifted,  that 
tbt  ^cetfi  Mill  was  an  ancient  mill  for  time  beyond  mcniory, 

and 
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.  ^  and  that  lor  all  that  time  no  tithes  whatever  had  ever  been  pan! 
Tiiitf.  ^^  payable  for  the  fame,  and  that  therefore  no  tithes  can  be 
now  legally  demanded  for  the  fame.  He  denied^  that  he  ever 
tefufed  to  come  to  a  fair  account  ;  and  faid^  that  he  was  willing 
fo  to  do*  He  alfo  denied^  that  any  iiim  of  money  whatever  was 
due  £rem  him  to  the  plaintiff  for  JSaJler  offerings  or  mortuary 
fees  )  and  faid,  that  he  could  not  fet  forth  his  other  titheable 
matters^  as  he  had  trufted  his  affairs  to  the  management  of  his 
fieward^ 

The  caafe  The  plaihtiff  replied  ;  the  defendant  rejoined  ;  and  divers 

*«»*  witnefles  were  exaniihed  on  the  defendant's  part  y  and  two  of 

his  witneiles  were  crofs-examined  on  the  part  of  the  plaintiff* ; 

and  now  upon  heating  counfel  on  both  fides  ;  and  on  reading 

the  proofs  taken  in  the  caufe ; 

Tfcc  two  «Slb  It  appearing  to  the  Court,  by  the  proofs  taken  in  this  cade, 
t^^tj^  t^  **^  ^^^  °*"^  ^^^^  ^w/V  Mil/hzd  been  an  ancient  mill  exifting 
one  as  being  ao  (^<>^  ^^^^  beyond  memory,  and  confequently  that  no  tithes 
an£icnKmiii,aiid  were  due  to  the  plaintiff  for  the  fame  ;  and  that  the  faid  other 
the  other  as  mill  in  the  pleadings  mentioned,  formerly  a  tucUfif^mill  znd 
vTicUiBg  Aopro.  converted  by  the  dercndant  into  a  mill  for  grinding  cprUf.  had  been 

ufed  by  the  defendant  ior  grinding  oats  for  his  houndsi  and  for 
no  other  purpofe  whatever  ;  and  that  therefore  no  pnofit  had 
been  by  him  received  for  luch  grinding,  and  of  confeqoence  that 
no  tithes  were  due  to  the  plaintiff  for  the  fame* 

Tfcetftbcf  ofcbe      It  WAS  THSREUFON  OB.DERED,  that  the  bill  as  to  the  faid  tithes 

«j)er    matters  refpeAively  be  difmiffed  with  cofls  ^  that  the  deputy  remem- 

dkl^deLcJd^  brancer  take  an  account  of  what  was  due  from  the  defendant 

*  fer  the  value  of  the  other  titheable  matters  demanded  by  the  bill 

dtiring  the  time  therein  mentioned,  and  for  Eafier^  offinings 

during  fo  many  years  of  the  thne  in  the  bill  mentioned  as  the 

defendant  was  an  inhabitant  of  the   parifh  of  Bllfland ;  and 

that  the  defendant  do  pay  the  plaintiff  his  cofts,  except  as 

aforefaid. 

The  deputy  remembrancer  made  his  report,  dated  the  twenty- 
fourth  of  July  1 77a  ;  and  upon  hearing  counfel  for  the  |4ain- 
tiff ;  and  reading  the  decree  and  report  without  exceptions ; 
the  faid  report  was  ratified  ;  and  the  defendant  ordered  to  pay 
to  the  plaintiff  fixty-one  pounds,  one  ihilling,  and  eightpenccj 
for  his  tithes  and  offerings,  together  with  fubfequent  cofts* 

Mxcir.   Tkbm,  SnoWDEN,  D.  D.  tffi7/;^  ShOTTON. 

IX.  Cso.  3.  .,.»»%/ 

Northumberland^  I  itb  December  1 7 7  X • 

The  vicar  of  ^H£  bill  ftatcd,  that,  from  time  beyond  memoi^^  the  vicaft 
FontiUvd,  in  ^  of  the  vicarage  and  pariih  church  of  Pontdandf  in  the 
^ortbumberiandp  couuty  of  Noribumbtrlandm  by  virtue  of  an  ancient  endow0»etit 

h  entitlK)  to  a-  ' 

Siftmeot  titbe  Of  barren  and  unprofiublt  catllti  and  to  the  tiihc  of  olvft  Sa  kind. 

of 
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of  tbe  faid  vicarage,  or  hj  fome  prefcription  or  cuftom  which  SnawDcx 
had  obtained  tn  the  faid  pari{h»  of  right  enjoyed  feveral  diftin£t  ^  '^''"^^ 
kind  of  tithes,  and  particularly  the  tithe  agiftment  or  pafturagev  "°^''®  • 
of  barren  and  unprofitable  cattle,  and  of  calves  yearly  ariiing 
therein  ;  that  the  plaintiff  Snowden  then  was,  and  for  feven  years 
pad  had  been,  vicar  thereof ;  that  in  the  year  1 762  he  demiied 
to  the  plaintiff  Lumfdon  all  his  vicarial  tithes  for  fix  years  1 
that  he  had  received  the  fame  for  that  tinie,thoagh  he  had  never 
executed  a  leafe  to  him  ;  that  during  the  faid  time  the  defendants 
had.and  ftill  occupied  divers  lands  in  the  parifh  \  that  they  had 
kept  thereon  oxen,  horfes,  mares,  geldings,  foals,  and  other  dry, 
barren,  and  unprofitable  cattle  \  that  they  had  alfo  fed  fheep  ; 
that  the  faid  fheep,  fubfequeat  to  the  fhearing  of  them,  were, 
in  each  year,  fatted  and  depafturcd  upon  their  faid  lands,  and 
long  before  fhearing-time  fold  for  flaughter ;  that  tlie  defendant 
Sboiton  had  alfo  depaflured  on  his  lands  cows  which  had  calves, 
and  iheep  which  he  had  taken  in  for  hire  ;  but  that  they  had 
^bfolutely  refufed  to  account  for  the  tithes  thereof,  or  to  make 
them  any  fatisfaAion  for  the  fame*  The  bill  therefore  prayed 
an  account. 

The  defendants  denied,  that  the  vicar  was,  to  their  knowledge, 
fo  entitled  to  the  tithes  of  agiflment  of  barren  and  unprofitable 
cattle  ;  but  admitted,  that  he  was  entitled  to  the  tithes  of  calves 
bred  from  cows  kept  in  the  parifh,  but  not  otherwife  than  as 
after-mentioned  \  and  faid,  that  he  was,  by  ancient  cudom,  only 
entitled  to  three  halfpence  yearly  for  each  new  kell  cow  or  cow 
which  had  a  calf  or  gave  milk  \  to  one  penny  yearly  for  encl^ 
farrow  or  dry  cow  ;  and  to  fourpence  for  each  foal  foaled  in  the 
parifh  ;  and  that  no  tithes  of  agidment  had  ever  been  claimed 
by  or  paid  to  any  perfon  until  the  faid  plaintiffs  claimed 
them. 

The  defendant  Shotton  admitted,  that  he  occupied  Elandhall 
Barm  and  Dznnington  Farm^  in  the  faid  parifh  \  and  faid,  that  he 
had  not  kept  on  Elandhall Farfmaj  more  oxen,  horfes,  or  other 
barren  and  unprofitable  cattle  than  were  neCefTary  for  and  em« 
ployed  in  working  and  tilling  the  faid  farm ;  and  he  enumerated 
the  fpecies  and  quantity  \  that  he  had  paid  the  tithes  of  lambs 
and  wool  to  the  lay  impropriator  ;  that  the  plaintiff  was  not 
entitled  to  any  tithes  of  calves  }  that  in  ope  year  he  had  feven 
_  jnilch  cows,  and  had  paid  the  accufknned  fum  of  three  halfpence 
to  the  plaiatifi^  for  each  cow ;  that  the  p\^milS Lumfiw^  in  the 
year  1768,  had  demanded  the  tithes  due  for  that  year  ;  that 
he  had  paid  him  all,  except  for  the  tithe  of  his  calves  ;  thnt  he 
offered  him  the  ancient  and  accuflomed  payment  of  thirteen 
killings  and  fourpence  in  lieu  of  the  tithe  calf  which  he  had  fold  ; 
but  that  he,  as  well  as  the  plaintiff  Snowdefiy  had  refufed  to 
.receive  the  fame,  alledging,  that  it  was  above  a  modtu^  and 
&ot  the  value  of  a  calf;  that  he  again  tendered  the  fame  in  the 

year 
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Bmowdsn  year  l^6ff  and  which  was  again  rcfbied  by  tbcin.  He  {iir(Ji€^ 
^^^  faid,  thsit  his  farm  at  Dinnington  was  parcel  of  and  ikoate  withitt 
.^  .  ihe  tpwttfliip  of  Ditmwgton^  in  the  fan  parifh  ;  that  all  the  landtf 
in  that  townCbip  had  conftantly  paid  an  annual  vwdms  aX  iwcntf 
iliillifigs  in  lieu  of  tithe  hay ;  that  he  had  conftantly  paid  two 
JbiUiogs  as  the  ancient  fettled  proportion  of  the  faid  uuidkr 
for  his  farm  there  ;  that  the  faid  lands  had,  during  the  time  the 
plaintiff  had  been  vicar,  been  either  tilled  or  iho\7ed  $  and  that 
he  had  never  kept»  on  any  part  of  his  faid  fami>  any  horfoi 
mares,  gelding9»  oxeui  cows,  or  any  other  cAttle,  etcept  fncii 
as  were  employed  in  working  the  farm  and  two  mikh  cowt 
yearly,  for  each  of  which  cows  and  foals  the  ancient  and 
accuftomcd  payment  had  been  conftantly  paid  td  the  plain* 
tiffs :  and  he  fct  forth  his  feveral  fpecies  of  tithes  he  had 
yearly. 

The  defendant  SnAb  faid,  that  he  had  occupied  Mi&unti 

CrMge  Fayniy  in  the  faid  pariih,  for  five  years  \  that  the  plaintiff 

Snowden  had  demifed  all  his  glebe  lands  and  tithes  to  the  {daintiff 

Lumfden  \  that  he^  the  defendant,  very  foon  after  Hich  AtbxiSc^ 

a£(t-eed  with  Lumfden  to  take  all  the  vicai-ial  tithes  (except  tithe 

hay)  belonging  to  the  vicar,  ariJIng  oh  his  faid  fatm,  at  the 

yearly  rent  of  one  pound,  five  (hillings  ;  that  he  had^  from 

time  to  time,  regularly  paid  the  fame  }  that  in  176%  Lumfden 

gave   him    the   following  receipt ;    <<  Received,   the  firft  of 

**  Novefnber  idd"?,  of  Mr.  tVilliam  Shtith^tixt  fum  of  one  pbnhd^ 

'<  five  (hillings,  being  in  full  for  tithe  calves  and  all  petty  tithes 

*<  of  his  faid  farm.'^    He  further  faid,  that  jinm  Bynhtt  t^  virtue 

of  a  leafe    from  Merton  CdUgty  in   Oxford^  was  entitled  td 

all   the   great  tithes  of  the  faid  parifh,    and  that    he  had 

bgreed  with  her  for  the  tithes  of  lambs  and  wool  of  the  faid  ^rm 

at  three  pounds  a-year.     He  alfo  faid,  that  his  farm  belonged  to 

'Mr.  Horfeieyy  who  had   always  abd  then    paid  to  '  the   vicaf 

of  the  faid  parifh  a  modus  of  one  {hilling  and  fixpente  in  lieu 

of  tithe  hay  of  the  faid  £irnu    He  further  faid,  that  he  had  a 

foal  yearly  firom  a  brood  mare  1  and  he  admitted,  that  he  muft 

have  paid  fourpence  for  each  foali  according  to  the  cuftom  of 

the  pari(h )  but  faid^  that  fuch  ancient  payment  was  included 

in  his  yearly  rent  of  one  pound,  five  {hillings.    He  alfo  fiud^ 

that  he  had  fed  and  dqxillured  yearly  on  the  faid  farm  federal 

fheep,  which  fubfequent  to  the  clipping  iirerei  in  the  winter 

feafoa  only,  fatted  and  depafhired  thereon ;  that .  they  ttrere  ia 

the  winter,  and  before  the  fhearing  tune,  flasqihtered  and  fold,  he 

being  a  butcher  ;  that  in  the  fpring  time  he  replaced  fiich  fheep 

fo  killed  with  others  that  were  fhorn  the  next  fheating  time  ; 

that  the  ewes  were  kept  on  the  faid  farm  till  they  had  hunbed  ^ 

and  that  he  bad  never  kept  on  his  {%\d  farm  any  &ecp  for  which 

he  did  not  pay  the  tithe  of  wool  and  lambs  ye;urly  to  the  impro* 

priacor  under  his  rent  of  three  pounds  i  and  he  fct  forth  the 

a  number 
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number  of  cattle  he  had  depaihired  on  his  faid  farm ;  an4 
iniided,  that  the  plaintiffs  were  not  entitled  to  any  payment  or 
fatisfaifllon  for  fuch  agiftment  or  pafturage,  which  he  admitted 
had  been  demanded  of  him. 

The  defendant  Forjier  faid,  that  he  occupied  a  farm  at  Milturn 
Grange  ;  that  it  was  parcel  of  the  grounds  belonging  to  Hr. 
HorJUjy  for  which  an  ancient  modus  of  one  fhilling  and  fixpeqc? 
was  yearly  payable  to  the  vicar  in  lieu  of  tithe  hay  \  that  the  whole 
of  his  farm  was  then  pafture  :  and  he  fet  forth  the  number  pf 
the  cattle  he  had  fed  thereon  ;  and  infixed,  that  the  tithe  pf 
agiftment  was  covered  by  the  modus  or  difcharged  by  two  other 
cudomary  payments  of  one  penny  and  three  halfpence ;  and 
that  he  had  tendered  the  ancient  accuflomed  fum  of  thirteen 
ihillingsand  fourpence  for  each  tithe  calf^  which  the  plaintiff  had 
refufed  to  accept. 

All  the  defendants  infifted,  that  there  was  an  ancient  cufto.n> 
in  and  throughout  the  pariih,  that  in  cafe  any  occupier  of  landp 
therein  thought  proper,  at  any  time  before  All  Saint/  Day 
in  any  year,  to  fell  his  calves  bred  in  the  parifh,  he  migh( 
fell  them,  on  payment  to  the  vicar  on  All  Saints  Day^  or  as  foon 
after  as  he  chofe  to  demand  the  fame,  thirteen  (hillings  and 
iburpence,  in  lieu  of  every  tithe  calf  ^  that  in  cafe  he  had  only 
four  in  one  year,  the  vicar  was  not  entitled  to  any  tithe  thereof  § 
that  if  he  had  five,  then  he  was  entitled  to  half  a  calf ;  if  fix, 
to  a  whole  one  \  if  fifteen,  to  a  calf  and  a  half ;  if  fixteen, 
to  two  ;  if  more  than  iixteen,  to  every  tenth  calf  \  but  that  if 
any  occupier  kept  bis  calves  until  All  Saints  Day^  then  the  vicar 
-was  entitled  to  dr^w  the  tithe  of  fuch  calves  in  kind  ; 
that  fuch  cuftom  had  been  immemorially  obferved  throughout  the 
pariih  ;  that  they  were  neverthelefs  willing  to  put  an  end  to  tho 
faid  cufiom  \  but  that  it  ought  to  be  totally  aboliflied  or 
wholly  maintained  :  and  they  added,  that  the  ufual  time  in  the 
faid  pariih  of  clipping  the  wether  Cheep  was  about  the  month 
of  May^  9nd  the  ewe  flieep  about  the  month  of  June. 

The  plaintiffs  replied ;  the  defendants  rejoined;  and  witnefles 
were  examined  ohly  on  the  part  of  the  plaintiffs }  and  none 
appearing  fdr  the  defendants  ; 

The  Court,  on  reading  the  anfwer,  and  an  order  whereby 
they  undertook  to  appear  gratis^  ordered  the  deputy  remem-» 
brancer  to  take  an  account  for  the  tithe  of  agiftment  of  all 
barren  and  unprofitable  cattle  fed  and  depaftured  on  their 
rcfpeftive  farms  j  and  alfo  for  the  tithes  of  calves  for  the  fcvcral 
years  as  demoded  by  the  bill,  unlefs  caufe  were  fliewn  to  the 
contrary. 

The  caufe  being  continued  in  the  paper  came  on  to  hp  hcarcj 

on  the  third  of  fekrufry  1772^  the  defendants  having  paid  the 
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cofts  of  the  day  ;  and  upon  hearing  counfel  on  both  fides  \ 
and  reading  an  order  to  prove  exhibits  for  the  plaintiffs;  au 
ordination  of  the  vicarage  of  Ponteland^  in  the  county  of  Nurtb^ 
umberland^  and  diocele  of  Durham^  dated  1303  j  the  decree  ; 
^nd  on  full  debate  of  the  matter ; 

The  Court  ordered  the  decree,  dated  the  eleventh  day  of 
December  laft,  to  be  made  abfalute  and  binding  on  the  defend^ 
ants  ;  and  the  deputy  remembrancer,  in  taking  tiie  account,  to 
diflinguifh  in  his  report,  how  much  was  due  to  Sfunvden^ior  the 
tithes  for  the  time  preceding  the  leafe,  and  fubfequent  thereto, 
iind  what  was  due  to,  Lumfdon^  for  the  tithes  dye  to  him^  under 
and  during  the  term  in  the  leafe.    • 

The  deputy  remembrancer  made  his  report,  dated  the  Se- 
cond of  December  l'j']6y  and  on  the  twelfth  of  December  iT}6f 
the  report  was  ratified  and  confirmed  5  and  the  defendants 
ordered  to  pay  to  the  plaintiff"  one  hundred  and  four  poundsj^ 
four  (hillings,  and  elevenpence  halfpenny,  for  his  tithes,  due 
from  them  refpe^ively  ;  and  eighty  pounds,  eleven  (hillings,  for 
his  taxed  cofts  i  and  alfo  to  pay  him  his  fubiequent  cofts. 

Smtthe,  Chief  Baron. 
Eyre,  Baron. 
HoTHAM,  Baron. 
PfRRYN,  Baron^ 


Mich.  TsbMji 
j».  Gxo.  3* 


The  improprU- 

tor  of  StraaioHf 
inDirr^a^r^daiins 
the  tithc«  of  a- 
giftinf^  barrrn 
and  uQprofiuhle 
catUe. 


Warton  againft  Stephenson. 

Durham^   1 2th  December  1 7  7 1  • 

^T*HE  impropriator  of  the  pari(h  church  of  Stranton^  ra  the 
'^  county  of  Durham^  claimed  all  manner  of  tithes,  great 
and  fmall,  yearly  ariffng  therein,  except  the  tithes  of  hay,  wool. 
Iambs,  calves,  foals,  pigs,  geefe,  and  hens,  to  which  the  vicar  of 
the  faid  pari(h,  for  the  time  being,  was  entitled  \  and  .ftated, 
that  the  drfe»^.dant  Siephenfon  had,  for  four  years  paft,  occupied 
divers  lands  therein  ;  that  he  had  fed  and  dcpaftured  in  each 
year  thereon  feveral  oxen,  runts,  bullocks,  heifers,  cows, 
horfes,  and  other  barren  and  unprofitable  cattle,  and  a  number 
of  (heep,  as  weU  of  bis  own  as  of  others,  taken  in  to  agift  for 
iiire  }  that  he  had  fold  and  difpofed  of  fuch  cattle  after 
being  fatted,  and  the  (beep  after  being  (beared,  and  before  they 
^ere  (heare^  again  at  a  great  advantage,  without  paying  the 
tithes  thereof;  th;»t  he  had  cot  only  ncgle£led  in  .each  of  ibc 
faid  years  to  give  him  an  account  of  his  tithes  of  agiftment 
fo  due,  or  to  make  him  any  fatisfadlion  for  the  fame,  but  bad 
alfo  refufed  to  permit  him  to  infpedl  and  examine  the  ftocks  of 
cattle  which   he  had  fo  kept,    fed,  and   depaftured  on  bis. 
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DURING  THE  REIGN  OF  GEORGE  THE  THIRD.  371 

lands  in  the  parifh,  but  had  concealed  the  fame^  and  had  alfo      Waitow 
rcfufcd  to  difcovcr  the  particulars  or  values  thereof,  under  the         ^g»^Jl 
pretence  that  no  tithes  were  due  to  him  for  the  fame,  but  a  5''»»"*niok. 
tnodusy  or  that  the  vicar  was  entitled  thereto.     The  bill  there- 
fore  prayed,  that  the   plaintitF's  right  to   the  faid  tithes  of 
agidment  might  be  eflablifhed,   and  that  the  defendants,  the 
occupiers,  might  be  decreed  to  account  with  and  pay  the  plaintiff 
for  all  fuch  tithes  of  agiftment,  as  had  grown  due  during  the 
faid  four  years  laft  paft. 

The  defendant  J.  Gagnier,  clerk,  faid   that  on  the  twentieth  The  yjcar denies 
of  June  1745,  he  was  indufled  into   the  vicarage  of  Sirantofty  ''»®   impropria- 
and  had  thereby  became  well  entitled  to  the  tithe  hay,  and  all  *tftmCT^^^-*h** 
vicarial  tithes  ariiing  therein,  fuch  as  wool,  lambs,  calves,  foals,  andc  .ntcndsthac 
P^S^>  gccfe,  hens,  all  forts  of  poultry,  muftard,  and  potatoes ;  they  belong  t» 
that  he  and  his  predeceflbrs  had  received  the  faid  tithes  in  kind,  him  as  tisar. 
for  time  immemorial,  or  fome  compofition  in  lieu  thereof;  that 
for   ten  years  paft  he  had  alfo  received  the  tithes  of  turnips 
and  rape,  none  of  which,   before  then,  had  been  produced  in 
the  parifh  5  that  the  plaintiff  was,  and  for  ten  years  paft  had 
been  feifed  in  fee  of  the  reftory  impropriate  of  Stranton  ;  that 
he  was  thereby  entitled  to  all  manner  of  great  tithes,  except 
hay,  yearly  arifing  therein,  but  not  to  any  fmall  tithes  ;  that  he 
was  not  entitled  to  the  tithes  of  agiftment  of  barren  and  un- 
profitable cattle  and  (heep,  the  faid  tithe  of  agiftment  being  a 
fmall  tithe,  and  belonging  to  him  as  vicar ;  for  that  he  as  vicar, 
being  entitled  to  the  tithe  of  hay,  ought  not  to  be  deprived  of 
the  faid  tithe,  by  the  grais  being  eaten  before  it  was  fufficicntly 
mature  to  make  into  hay. 

The  other  defendants  faid,  that  they  knew  not  whether  the  The  landfaoWert 
plaintiff  was  lawfully  feifed  in  fee  of  the  re£Vory ;  that  they  did  aUody,  thac^ 
not  believe  that  he  was  entitled  to  receive,  from  the  occupiers  g»<tmcnt  tiihrg 
of  lands  within  the  faid  parifh,  the  tithes  of  agiftment  of  all  ^^^^^''f  ^  *^ 
barren  and  unprofitable  cattle  and  fheep  by  them  kept,  fed,  ' 

and  depaftured  therein,  but  that,  on  the   contrary,  they  con- 
ceived the  vicar  was  entitled  thereto  ;  that  they  had,  for  feveral 
years  paft,  been  feverally  occuj/isrs  of  mclTuages  and  lands   in 
the  parifh,  but  did  not  remember  that  they  had  kept,  fed,  or 
depaftured  thereon,  any  barren  or  unprofitahle  cattle  or  {heep, 
or  that  any  tithes  of  agit>mcnt  had  ever  been  paid,  or  any 
fatisfaftion    in    lieu  thereof  made  to  any  perfon  whatfoevcrj  ^j^^^  rhe  parift 
that  within  tlie  faid  redtory  or  pariCi,  there  were  two  feparate  ©r  SuAnton  ccn- 
and  diftindl  townfhips  viz,  Straut:n  and  Seaton  Carew,  the  limits  fiftsofthciowr^ 
and  bounds   whereof  were  well  known  ;   that  J.  IVilfon^  and  ^'P  ^  ^tramton 
feveral  others,  who  were  all  freeholders  and  owners  of  feveral  ^^^ .      ^ 
sneiTuages,  lands,  and  grounds  within  the  townfhip  of  Seaton 
Care^Uy  were  feifed  Itf,  and  well  entitled  to  all  tithes,  great  and 
fmall,  yearly  arifing  therein  \  that  they,  and   all  thofe  under 
tk'hom  thev  claimedk  had  enjoyed  fuch  tithes,  lave  only  fomc 
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Waktom      fmall  tithes  which  were  paid  to  and-  claimed  by  the  vkar  of 

againfl         Strantoft ;  and  that  the  plaintiff*  bad  never  taken  or  received,  to 

Stkphenson*    their  knowledge,  any  tithes' within  Seaion  Cartw^  or  any  com- 

and  that  7  »^/-  pofition  for  the  fame.     They  deuied,   that  they  had  rcfufed  to 

^'""'^rZl^h^i  ktthe.pUintilFinfpca  or  examine  their  ftocks  of  cattle,  or  that 

icaton  CarMo.  ^^V  b^d;  infifted.vpoojaijyi  mJtd4  whatfoeve^  in  lieu  of  tithes  j 

and  faird jhat.th?y,t>elieyc4  thai  the- plaintiff  ]vail.*cl?iimed. and 

rjBceived  the.tithe;^  of  .2^^  corn  and  j;iAii\  yearly  af'ifing  within 

.     &r^/rf(w,"6ut 'denied  that  they  Had  ever  fubftrafted  fuch  tithes 

or  any  part  therof,  or  that  they  were  indebted  to  him  in  any 

wife  whatfoever,  for  or  od  account  of  any  tithes. 

The  caufe  The   plaintiff  replied  }  the  defendants  rejoined  ;  and  wit- 

^^'"^'  neffcs  wer«  examined  on  both  fides  ;  and  upon  hearing  counfel 

on  both  fides;,  and  on  reading  and^ order  to  prove  exhibits,  to 
wit,  a  copy  from  the  rolls  of  letters  patent,  dated  the  eigh- 
teenth of  November^  in  the  fifth  year  of  ^ames  the  FirJI^  bemg 
a  grant  of  th??  rcflory  of  Stranton^  inter  alja,  to  \P.  Chirwte  and 
iJ.  Moore :  a  copy  of  an  Indenture,  dated  the  tenth  of  May 
1609,  between  P.  Chewte  and  R.  'Mqore  to  7.  Dodfioorth^ 
being  a  grant  of  the  redlory  of  Sirantcn  \  an  indenture,  dated 
the  twenty-fifth  of  June  1 7^9,  executed  by  J.  Dodftvorti  to 
JR.  Wharton^  being  a  grant  of  the  faid  re^ory  of  Strant<m\ 
the  depofiti^n  of  Stephen  Barber^  and  pthers ;  and  on  full 
debate ; 

The  bin    dif-      The  Court  ordered  the  bill  to  be  difmificd  with  cofts. 

miffed.  , 

HiTAnyTiEM  Travis   azainfi  Gill, 

Chejler^  2*]th  January  1772. 

Potatoes  are  4     'TTHE  vic^r  of  Eajlham^  in  the  county  of  Che/bire,  claimed 
imaii  tiih..  *     x\\c  tithes  of  potatoes. 

The  defendant  admitted,  that  the  plaintiflT  was  vicar  and 
entitled  to  the  tithes  of  hay,  and  all  fmall  tithes  •,  but  faid,  that 
he  did  not  know  whether  the  tithe  of  potatoes  was  a  great  or 
a  fmall  tithe,  as  no  tithe  of  potatoes  had  ever  before  been 
claimed,  or  paid  in  the  parifti  -,  and  he  ftated  the  quantity  of 
land  which  he  had,  in' each  year,  planted  with  potatoes -,  and 
faid,  that  he  had  cOnfumed  a  great  part  thereof  in  his  own 
family,  and  had  fold  the  remainder,  but  that  he  could  not  tcH 
the  value  of  the  tithes  thereof. 

The  plaint  iff  replied;  the  defendant  rejoined  |  but  no  wit- 
were  examined  on  cither  fide )  and  upon  hearing  coonfel  on 
both  fides ; 

The  Court  ordered  the  defendant  to  pay  to  the  plaintiff 
the  fum  of  forty  fhillings,  in  ft^li  for  two  yea^ps  tithes  of  the 

a  potatoes 
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potatoes  jplant^  by' hkn,  and  five  pounds  cofts,  the  plaintiff      Tkavu 
agreeing  taUcccpt  the  iamc.  *^,7^^ 

.     '  ,.  .  .         Smtthe,  £afv^. 

J  •  ,  PbrrptT,  Airoir. 


HeATON   ^il/;^   MtLLEJf.  .Hila^yTiim 

IX.  do.  3. 

^Gloucefitrfbirey  %^th  Jamiory  177a. 

npH£  bill  ftated'y  that  the  plain tiff|  in  the  month  of  January  The  reaor    of 
*-    1 769,  was  instituted  and  induSled  into  the  reftory  and  Mhcbinbampton^ 
parfonage  oi Mucbinhcwpcn^  in  the  county  ofGlouceftery  and  had  !"  Gloucefitrfr^t, 
thereby  become  entitled  to  all. the  tithes,  both  great  and  Imall)  ^^^^  j^  ^^^^^ 
arifing  therein  }  that  the  defendants  wece  farmers  in  the  parifh,  both  great  and 
and  for  feveral  years  paft,  had  jointly  occupied  a  farm  called  ^'J"*"'    ^'^^  •" 
i7«w]Mo/iZ^w«,otherwife  JftonJDown,  or  lands  upoji,  or  part  of,  or  "iJl^'^^j^^^llJ" 
near  to  the  Down^  in  the  faid  parifli ;  that  the  faid  farm   and  J![i  (^^"/vwC 
lands  had  been,  for  time  immemorial,  occupied  by  the  pro-  Hampton    Litth 
prietors  thereof  as  ajbeep  walk  only,   until  it  was  ieveral  years  D^wk,  and^M 
ago  converted  by  the  proprietors  into  tillage;  that  the  defend-  -^^nv*. 
ants,  in  the  year  1769,  had  fowed,  reaped,  and  carried  away 
great  quantities  of  wheat,  barley,  oats,  rye,  beans,  and  peaie 
from  the  faid  farms  and  lands,  without  fetting  out  the  tithes 
(hereof,  or  making  any  fatisfaiftton  for  the  fanle.    The  brH 
dierefore  prayed,  that  they  might  fet  forth  how  much  corn 
tod  grain  they  had  reaped  and  carried  away  from  the  faid  farm 
in  the  yeat  1 7^9,  and  pay  the  plaintiff  the  juft  value  of  the  tithes 
thereof,  and  ftate  any  -modus  or  compofition  they  mig^t  iniift 
upon  in  lieu  of  fuch  tithes. 

The  defendants  admitted,  that  the  plaintiff  was  reAor,  and 
vdl  entitled  to  all  the  great  and  fmall  tithes  of  the  parifli,  and 
the  titfaeable  places  thereof,  except  to  the  tithes  in  kind  of 
Hampton  Great  Down^  and  Hampton  Little  Down,  parcel  of  their 
farm.  They  alfo  admitted,  that  they  were,  in  the  year  1 769, 
joint  occupiers  of  the  farm ;  and  that  the  feveral  parcels  of  land 
called  GilliaySj  Wakenhill^  the  Ox  Le/mey  4he  Mead,  Hampton 
Great  Down,  Hampton  Little  Down,  and  ^on  Down,  were  all 
j>arts  thereof;  and  they  denied  that  any  other  part  of  the  faid 
farm  lay  within  the  faid  parifh,or  the  tithea^le  pkicestheredf,  or 
that  they  had  any  other  lands  in^the  parifli ;  and  in&fted,  that 
the  re&or  was,  by  immemorial  cuflom,  only  entitled  to  tea 
ihillings  and  iixpence,  or  a  todd  of  wool,  and  not  to  any  thing 
dfe,  in  lieu  of  great  and  fmaU  tithes  of  cgrn,  grain,  hay,  and 
pther  titheable  matters  yearly  arifing  out  of  the  lands  called 
Hampton  Great  Down,  Hampton  Little  Down,  and  /f/ion  Down  j^ 
that  no  tithes  had  ever  been  demanded  or  received  in  Ignd  of 
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^a'gZft^  any  corn,  grain,  hay,  or  other  matters  ariiuig  out  of  thofc  lancb^ 
Mittii.  ^^^^  ^^^y  ^^^  tendered  fuch  cuftomary  payment  to  the  former 
reftor  ;  that  he  had  refiifed  to  receive  it,  only  becaufe  it  wai 
of  fmall  value  ;  aftid  that  a  Mr.  Shephard^  his  nephew,  whom 
he  had  left  fole  executor,  and  who  was  entitled  to  the  perpetual 
advowfon  of  the  reftory,  expcftant  upon  the  death  of  the 
plaintiff,  had  accepted  of  the  faid  modus  and  cuftomary  payment, 
for  the  faid  two  years  preceding  his  teftator's  death,  and  had 
given  them  a  receipt  for  the  fame  j  and  they  denied,  that  the 
parcels  of  ground  in  the  bill  mentioned  had  ever,  within  the 
memory  of  man,  been  occupied  as  a  Jbeep  walk^  but  that  on  the 
contrary,  it  had  always  been  in  tillage,  as  it  then  was ;  and 
they  fet  forth  what  corn  they  had  grown  on  their  lands ;  and 
admitted,  that  the  plaintiff  had  applied  to  them  to  pay  their 
tithes  in  kind  for  corn  fown  on  Hampton  Great  Down,  and  that 
they  had  refufed  to  pay  the  fame,  as  nothing  was  due  but  the 
aforefaid  modus^  which  they  had  tendered  in  vain.  They  fur- 
ther faid,  the  plaintiff  had  taken  the  tithes  in  kind  of  all  com 
and  grain,  and  other  titheable  matters  which  had  arifen  on  the 
.farm,  except  the  tithe  of  the  barley  which  had  arifen  on 
Hampton  Great  Down\  and  that  they  then  were,  and  had 
always  been  ready  to  pay  the  ten  {hillings  and  iixpence,  in  lieu 
of  tithes  in  kind  of  the  faid  barley. 

« 

The  plaintiff  replied  j  the  defendants  rejoined;  but  no  wit- 
neffes  were  examined  on  either  iide  ;  and  upon  hearing  counfei 
on  behalf  of  the  plaintiff,  and  none  appearing  for  the  defendant  ( 
and  reading  an  affidavit  of  due  fervice  of  fubpoena  to  hear  judg- 
ment ;  and  reading  the  anfwer ;  and  the  plaintiff's  counfei 
praying  a  decree,  according  to  the  prayer  of  the  bill  \ 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  all  tithes  due  from  the  defendants  to  the  plaintiff 
for  the  time  demanded  by  the  bill,  and  that  they  pay  the  fame, 
with  cofts,  unlefs  caufe  was  (hewn  to  the  contrary ;  and  on 
the  feventh  of  May  1772,  no  one  appearing  for  the  defendant^ 
the  faid  decree  was  made  abfolute. 


HitAijTTitM  EpwARDS  ap^ainfi  Burroughs. 

Glouce^erjbire^  '^d  February  1772. 

The  redor  of  ^pHE  reftor  of  Maffin^  otherwife  Mattifden^  in  the  county  of 
Matjin^mGku.  1  Gioucejier,  claimed  all  and  Angular  the  tithes,  both  fmall 
X'&ofX  and  great,  of  every  fpecies,  kind,  or  denomination  whatibevcr 
parifli  in  kind,    yearly  arifing  therein. 

The  defcndanu  The  defendants  faid,  that  all  and  Angular  the  proprietors; 
^Vicl  *  **^"  ^^  ^*^^^  farmers,  or  occupiers  of  the  feveral  farms  and  landa 
Stuthmof**^"*  which  they  held  and  occupied,  had  immemorially  been  ufed 

and 


DURING  THE  REIGN  O*!'  GEORGE  THE  THIRI5.  37^ 

^nd  accuflomed  to  pay  cVcry  year  to  the  reftor  of  the  faij  Edwardi 
parifh,  by  half  yearly  payments  on  the  foaft  of  the  Annunciation  _  agatnfi 
ofths  Blc/fed  Virgin  M.iry^  and  Saint  ^Michael  the  /irchnnzel ^  or 
"whenever  afterwards  rt!quired,  a  certain  fum  of  twenty  pou'ids, 
in  lieu  and  full  fatisFaclion  ^nd  difcharge  of  all  and  fiitrnlar 
tithes  whatfoevcr,  of,  in,  and  upon  the  farm  and  Ian  Is  ar»-'*-. 
faid  growing,  ariling,  rcnewiiT^,  or  happening ;  that  the  faiJ 
twenty  pounds,  paid  in  manner  aforefaid,  all  and  (ingnlar  •  Se 
redlors  of  the  faid  parilli  for  the  time  being,  or  their  fa-ners 
for  the  whole  time  aforefaid,  of  the  proprietors  or  occupiers 
thereof  in  full  fatisfa£lion,  payment,  and  difcharge  of  all  and 
lingular  the  tithes  whatfoever,  had  accepted,  received,  and  had. 

The  plaintiff  replied ;  the  defendants  rejoined  5  and  witnefles 
were  examined  on  the  part  of  the  plaintitF  only. 

The   Court  ordered  the  defendants  to  account  for  all  the  Xcre^d^^^*"*" 
tithes  demanded  by  the   bill,  alfo  for   Eeifier  offerings,  with   thelT  tithes **iA 


TOOKIE   ttgainji   CoRNELt*  .    ftftAiYTE«M 

».  Gxo.' 3. 

Camhridgefliirey  6th  February  1772. 
■  *  *  — 

THE  vicar  of  Chippenham^  in  the  county  <ACatnhridge\  claiined  The  ▼Icar  of 
all  the  fmall  tithes  of  the  paridi  in  kind,  and  ftated,  ^^^t  ^^^^^^j-j^^^^ 
the  defendants  from  Michaelmas  1767  hid  occupied  therein  entTued^u)''^iIje 
kneado#  ground,  padure  ground,  (heep  walksj  fdld  courfes,  ffnaM  tithes  or 
Vlove-houfes^  gardenis,  And  orchards,  from  which  they  hnd  had  tie  dtmjne  landi 
turnips,  tares,  colefeed,  clover,  rye  grais,  cows,  calves,  flieep,  ^^1^*^  manor  oi 
lambs,  wool,  pigs,  and  other  titheablt  matters,  to  the  tithes  of  ^^^^  ***  *"' 
which  he  was  entitled,  biit  which  they  had  fevcrally  refiifed  X.6 

pay. 

•  _  . 

The  defendants  admittea,  that  the  plaintiff  was,  in  1748^ 
duly  prefetlted  to  the  vicarage,  and  was,  a^  vicar,  entitled  to  all 
the  tithes,  duties,  and  profits  belonging  to  his  predeceffors ; 
but  infided,  that  the  clear  fum  of  twenty- ^our  pounds,  and  no 
i[nore,  had  beeri  immemorially  paid  by  the  lord  of  the  m^nor  of 
Chippenham^  for  the  time  being,  at  Lady  Dny^  to  the  vicar  for 
the  time  being,  or  his  leffee  or  farmer,  by  way  of  modus^  in 
lieu  of  ail  vicarial  tithes  whatfoever  ariung  from  the  lands 
from  time  to  time  belonging  to  the  lord  of  the  manor,  which 
had  been  from  time  immemorial  demefne  lands  of  the  faid  manor^ 
and  alfo  in  lieu  of  tithes  ariiing  from  the  flock  of  meep,  which 
the  lords  of  the  manor,  for  the  time  being,  had,  from  time 
immemorial,  been  entitled  to  feed  and  depaflure  throughout 
the  whole  year,  on  all  or  any  of  the  ivqfle  grounds  in  the  faid  * 

manor,  and  from  twenty-three  days  after  the  farmer  of  the 
tithe  farm^  then  occupied  by  the  defendant  Comely  had  begun 
harvelt,  to  Lady  Day  yearly,  on  all  the  lands  within  the  manor 
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COKNCLL. 


TboKit       not  fown  with  corn  or  grain;  that  the  fsdd  flock  of  &tep  wis 
i^*''"-^,        fciifcd  the  Hall  Plock ;'  that  the  faid  fum  had  been  from  time  to 
time,  until  lately,  accepted  by  fUch  vicar ;  that  the  phintiff 
had  nimfeliF  accepted  the  fame  for  federal  years  ;  and  that  it  had 
been  paid  to  him  to  the  fifth  of  jlpril  1770  j  that  neither  th« 
plaintid*  nor  any  former  vicar  had^  at  ai^y  time  xnthin  the 
memory  of  man,  been  entitled  to  the  tithe  of  any  titheable 
tnatters  arifing  from  any  of  the  lands  which  had  been  imme- 
morially  part  of  the  ancient  deniefne  lands  of  the  manor  of  Chipm 
j^enham^  pr  to  any  tithe  in  refpedt  of  the  Hall  fioAy  other  than 
the  aforefaid  modus  of  twenty-four  pounds  yearly.    The  defend- 
ants further  faid,  that  they  had  been  for  many  years  occupierv 
of  feveral  lands  in  the  parifbi  and  in  proportion  had  a  right 
of  feeding  fheep,  and  particularly  the  defendant  Cornell^  called 
the  Hall  JUcl  \  that  the  greater  part  of  their  lands,  for  time 
immemorial,  had  been  part  of  the  demefne  lands  of  the  faid 
inanor,  and  htid  conftantly  been  the  efhite  of  the  lord  of  the 
manor  for  the  time  being ;  that,  as  fuch,  they  had  been  and 
were  part  of  the  lands  for  which  the  faid  twenty-four  pounds 
had  been  payable,  although  they  could  not  at  prefent  diftinguifh 
the  particulars  which  had  been  and  were  part  of  the  ancient  di^ 
ntefne  lands  \  but  that  all  the  lands  fo  occufned  by  them  had 
been  all  that  time  fet  tithe  free,  except  fuch  tithes  as  were  due 
to  the  vicar,  and  the  tithes  of  fuch  lands  as  were  not  part  of 
the  ancient  demefne  lands*     They  admitted,  that  they  had  in  each 
year  on  their  lands  feveral  titheable  matters,  the  tithes  whereof 
were  accounted  fmall  tithes  \  that  they  had  never  fet  out  the 
tithes  in  kind,  becaufe  they  apprehended  none  were  ,due  from 
the  lands  which   were  part  of  the  ancient  demefne  of  the  (aid 
^anor,  or  the  Hall  flock  \  and  they  faid,  that  fmall  fums  had 
been  paid  by  them  for  many  yeara  to  the  vicar  after  Eajier^  by 
way  of  compofition  for  the  tithes  of  all  fuch  lands,  except  the 
land  called  the  Hall  flocl ;  and  that  they  had  froqfi  time  to  time 
offered  to  the  plaintiff  the  faid  compofitions  for  the  titlies  of 
all  fuch  lands,  except  as  aforefaid,    and  had  been  willing  t6 
«pay  the  fame,  but  that  he  had  refufed  of  late  to  receive  the  fame* 
They  further  faid,  that  no  fecurity  had  been  given  to  indem- 
jnlfy  them  againft  the  plaintiff's  demands,  and  infifted  the  afore- 
'faid   modus  of  twenty-four  pounds  to  be  in  bar  of  the  claim 
made  by  the  bill  of  the  tithes  of  the  Ipnds  in  their  occupation, 
'which  had  been,  from  time  immemorial,  part  d  the  demefiu 
lands  oi  the  faid    manor,  and  the  Hail  flock  \  and  that  they 
ought  not  to  difcover  anyparticulars  of  any  icafes  of  their  farms, 
Dr  any  part  thereof. 

The  plaintiff  replied  5  the  defendants  rejoined  j  and  fevcril 
witnefles  were  examined  on  the  part  of  plaintiffs  only }  and  no 
touniel  appearing  for  the  defendants  \ 
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^HE  Court  drdered  the  dcpnty  remembrancer  to  take  an       TooriE 
account  of  what  was    due  from  the    defendants  for  all  thfe        ageing 
i^icai-ial  tithes,  for  the  time  demanded  by  the  bill,  with  cofts,      ^»»'«*-'* 
unlefs  caufe  were  (hewn  to  the  contrary ;  and  on  the  feventh  of 
Mof  1772,  no  caufe  being  ihewn^  the  faid  decree  was  made 
abfolute. 


Pollock  againji  Serjeant,  ifttA«TT«nM 

Wiltfbife^  2dth   February  7772. 

^+*HE  bin  ftated,  that  in  thcf  month  of  jipril  1763,  the  plain-  The  n^or  of 
■■'  tiff  was  duly  prefcnted  to  the  feftory  of  Grktlington^  other-  GnnUrgton,  in 
trifc  Grittleion^  in  the  county  of  Wilts^  and  had  thereby  be-  ^^y*fi*"> «  in- 
come entitled  to  all  tithes,  both  great  and  fmaH  ariUng  therein  4  |!['^^  ^  ^^ 
that  the  defendants,  from  the  twenty-ninth  of  5^/wi^^  i709i  cows  and  calvct 
had  refpeAively  occupied  divefs  farms  •  that  they  had  di^ly  fet  in  kind. 
out  the  tithes  of  corn,  grain,  and  hay  which  had  arifen  thereon 4 
but  that  the^r  had  depaftured  thereon  cows,  (heep,  mares,  and 
fows,  from  which  they  had  had  mil)c,  wool,  calves,  colt% 
lambs,  and  pigs;  that  they  had  alfo  depaftured  thereon  divers 
horfes,  mares,  geldings,  colts,  fillies,  heifers^  oxen,  runts,  fleers, 
and  other  barren  and  unprofitable  cattle,  as  well  of  tlieir  own 
as  of  other  perfons  taken  in  to  agift  for  hire  ;  that  they  alfo  had 
cut  and  fold  divers  large  quantities  of  faleable  underwood  and 
hedgerow  wood,  and  fhrewed  many  trees  under  the  growth  of 
twenty  years,  from  whence  they  had  a  large  quantity  of  wood, 
over  and  above  what  they  ufed  in  and  about  their  farms  \  th^k 
they  rcfpedively  had  great  quantities  of  apples,  pears,  plumbs, 
peaches,  nedarines,  turnips,  carrots,  potatoes,  and  other  fruits, ' 
roots,  and  garden  ftuff;  that  they  had  kept  a  number  of  turw 
kies,  geefe,  ducks,  hens,  pigeons,  and  other  poultry,  from 
which  they  had  eggs  and  young  ones ;  that  they  had  rcfpeftively, 
during  the  iaid  time,  refided  with  their  families  in  the  pariOi, 
and  had  therein  feveral  perfons  of  the  age  of  fixteen  years  anti 
upwards,  from  whom  Eafler  offerings  were  due,  after  the  "rate 
of.  fourpence  a-head;  and. that  they  had  refufed  to  pay  to  or 
^make  the  pbiatiff  any  fatisfadtion  for  the  tithes  in  kind  thereof, 
on  a  preteiice  that  there  were  fevenl  hwdufes  payable  In  lieu 
thereof,  the  Contrary  of  Which  the  plaintiff  charged  to  be  true*} 
and  alfo  that  In  a  terrier  of  the  fald  pariih  dated  1671,  flghed 
by  Ncholas  Penwarne^  the  then  curate,  and  y.  Beaihes  and 
y.  Brifidn^y  then  church-wardens  of  the  faid  'parifl>,  it  w^s 
exfMfsly  mentioned  that  the  tithes  were  all  to  be-pdid  in  klhd, 
without  exception ;  and  that  in  a  Cetcain  Other  tefr^r  <$f  fhe  fani 
parijQx  figned  by  J.  Tattirjbail^  rcftor,  about  1 700,  and  fF.  ffHlHie^ 
then  lord  of  the  manor  of  GrtHietoriy  and  a  <onlk}€rable  land- 
holder in  the  faid  parifh^  and  owner  of  the  lands  in  the  po^ffidki 
'«f  the  faid  defendants,  there  are,  after  fetting  forth  the  glebe 

landsj 
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^^T!^r      ^^^'^^  ^^^^^  ^^^^^*  "  wlthtiihis  in  kindr    The  bill  therefore 
SsxjsANT.     prayed,  that  the  defendants  might   account   with  the    plain* 
tiff,  and  pay  him  what  ihall  appear  to  be  due  for  the  faid 
tithes. 

The  defendants  admitted,  that  the  plaintiff  was  rfeftor  of  the 
parilh,  and  entitled  to  the  tithes  demanded  by  the  bill,  except  tlie 
tithes  of  milch  cows  and  calves  ;  and  they  infilled,  that  from  time 
immemorial  there  had  been  paid  to  the  rc£tor  of  the  faid  pariOi 
yearly  the  fum  of  threepence  for  every  milch  cow  and  iaxpeoce 
for  every  calf,  in  lieu  of  tithes  in  kind  of  all  calves  fallen  of 
calved,  and  all  milch  cows  kept  and  depaftured  refpe^velf 
ivithin  the  pariih. 

The  defendant  Serjeant  faid,  that  he  had  been  dn  occupier  fc^ 
twenty  years  paft  of  lands  in  the  parifli ;  and  being  a  quaker, 
and  not  choodng  to  di(pute  about  tithes,  or  to  have  an  annual 
reckoning,  he  had  compounded  with  the  tenants  of  the  re^orr 
for  the  time  being,  at  a  fum  in  grofs  in  lieu  of  all  tithes,  excejit 
the  tithes  of  corn,  which  had  been  always  yielded  in  kind  ;  that 
the  faid  compofition  was  made  on  the  footing  of  the  faid  modufes  $ 
that  fuch  compofition  was  eleven  pounds  until  fome  few  years 
ago^  when,  he  having  taken  an  additional  quantity  of  land,  it 
was  advanced  to  five  ihiliings  a-year  more« 

The  defendant  May  faid,  that  he  had  been  an  'dccupier  of 
lands  for  eight  years  paft,  and  had  conftantly  pud  to  the  tenants 
of  thereftory  until  the  year  1769,  when  the  plaintiff  took  the 
fame  into  his  own  hands,  a  yearly  modus  of  threepence  for  each 
milch  cow,  and  fi:^pence  for  each  calf,  in  lieu  of  tithes  ia 
kind  for  thofe  reipe£live  articles  \  that  his  father  had  occupied 
the  fame  lands  for  thirty -one  years  paft,  and  had  always  paid 
the  faid  modufes. 

The  defendant  Chandler  faid,  that  he  and  his  father  had  rented 
the  faid  parfonage  and  tithes  for  twenty  years  until  Michaelmas 
1769,  when  the  plaintiff  took  the  fame  and  his  parfonage 
into  his  own  hands ;  that  they  had  rented  the  fame  upon  the 
footing  of  the  faid  modufes  being  authenticated  and  eftablifhed 
within  the  parifh,  and  had  accordingly  received,  without  vari- 
ation, from  the  occupiers  of  lands  within  faid  parifti  the  modufes 
aforefaid  in  full  fatisfa£lion  for  the  tithes  of  milch  cows  and 
calves  therein,  except  that  they  had  occafionally  agreed  with 
fome  of  the  occupiers  for  all  their  tithes  (except  the  tithes  of 
corn)  in  a  grofs  compofition  ;  and  that  fuch  compofitions  had 
always  been  made  on  the  footing  of  the  faid  modufes  being 
confidered  by  both  parties  as  eftablifhed  and  unalterable.  He 
admitted,  that  he  bad  fet  out  his  tithes  in  kind  in  the  year 

1770. 
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The  defendant  Serjeant  fct  forth  the  number  'of  acres  of  land  Pottotc 
he  occupied  in  that  year,  and  an  account  of  the  feveral  titheable  -  ^^""^ 
matters  which  had  arifen  thereon;  but  he  faid,that  he  had  kept  no 
account  of  the  milk  of  his  cows,  and  that  the  plaintiff  had  never 
applied  to  him  for  Eafter  offerings.  He  admitted,  that  the  plain« 
tiff  had  applied  to  him  in  the  faid  year  for  tithes  in  kind  of  milk# 
lambs,  and  wool ;  that  he  had  refufed  to  pay  them  in  kind  ;  that 
he  had  not  in  his  cuftody  any  receipts  given  for  the  payment  of 
the  faid  moiufes  or  for  tithes,  except  in  the  years  1752  and  1754* 
given  by  the  defendant  Chandkt^s  father  ;  and  that  he  knew 
not  of  the  terriers  as  fet  forth  in  the  bill. 

The  other  defendants  anfwered  to  the  fame  effcft ;  and  faid^ 
that  they  were  willing  to  pay  the  plaintiff  for  their  milch  cows 
and  calves  according  to  the  aforefaid  modufes^  and  in  no  other 
way  :  and  they  fet  forth  the  value  of  their  lambs  and  other  tithe- 
able  matters. 

The  plaintiff  replied ;  the  defendants  rejoined  ;  and  witneffes 
were  examined  on  both  (ides  \  and  upon  hearing  counfel  for 
all  parties  ;  and  upon  reading  feveral  depofitions  and  four  re- 
ceipts ; 

The'plaintiflT's  counfel  objefted  to  the  reading  an  ancient  book  ^^  o^jc^ion  m 
alledged  to  have  been  a  book  belonging  to  the  former  reftors  of  ^jg^^  *'^'* 
the   parifh,    and   produced   and  otfered    to   be    read   by   the 
defendants  \    but  after    hearing  the  defendant's  counfel,  the 
Court  over-ruled  the  objeftion. 

And  reading  the  folios  marked  121,  73,  and  75  of  the  faid 
book;  various  other  entries  therein  ;  another  ancieiat  book  ;  an 
exhibit,  being  a  terrier  of  the  glebe  la'  ds  and  other  the  appurte- 
nances  belonging  to  the  redtory  of  Grittleion^  figned  **  Nicholas 
*«  Pemjuarru^  curate,  J.  Beans  and  J.  Brifiow^  churchwardens  i 
and  upon  full  debate  of  the  matter ;  ' 

The  Court,  which  was  full,  ordered  the  deputy  remem« 
brancer  to  take  an  account  of  what  was  due  to  the  plaintiff 
from  the  defendants  refpeftively  for  the  tithes  of  milk,  calves, 
lambs,  wool,  pigs,  poultry,  and  eggs,  and  alfo  for  the  Eafler 
offerings  as  demanded  by  the  bill ;  and  that  they  do  pay  to  the 
plaintiff  his  cods  of  this  iuit. 


HURD    ^e^M  BuXTON'.  HitARYTiRM 

^      ^  ».  0«o.  3. 

Derlrffliirty  2 ^th  February  1 772. 

THE  reftor  of  Thorpe^  in  the  county  of  Derbj^  claimed  the  The  cudomary 
tithes  of  corn,  grain,  and  hay,  and  all  other  great  and  fmall  "'•^^^  ^  fetiing 
tithes  whatfoever  yearly  arifing  in  the  parifh  ;  and  ftated,  that  J|^J  [^^th^lllrim 

cf  Tborptf  in  Dtrbj/lire,  is,  to  make  it  into  winrows,  and  afterwards  to  divide  it  Into  feveral  eqiia4 
parts,  and  then  to  Itc  out  every  tUvtntb  ^attf  without  fuoUmg  the  £anne,  in  lieu  of  the  tithe  thereof, 

in 
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1 

RoxB  ni  the  year  1768  he  had  dbnip<>i]nde<!  With,  die  ie?enlianner9 
tf^tff^  and  other  perfons  «bo  hetditiy  iaead6w''gr6i]iid  thetein  for  the 
BttXToif.  ^i^j^g  of  their  hay,  except  the  •  defendant  i  that  in  Ju/y  176* 
he  fent  him  notict  thatf  he  woald  take  his  tithes  in  kind»  and 
at  the  fameHiQ^eaequainlted  him,  that  he  had  appointed  J.MeUow' 
his  tithing^-mffn  to  fiH  otrt  and  take  foch  tithes-,  .that  the 
defendalit  afterwards,  on  the  third,  fourth,  and  fixth  of  Auptji 
following,  gave  the  faid  J*  ^lA/fcf*  notice,  <hat  his  hay  was  ready, 
and  defined  hiihto  come  ind  fet  cfufliifetftbes  thereof ;  that  iri 
'  purfiiattce  thet*eof  he  weilt^  in  ord^r  to  tftlte  the  faid  tithes  t 
but  that  the  defendant  refnfed  to  ^tdat  the  fanie  £urly,  and 
earned  the  ^hole,  crop,  away,  ;pretefiding»  that  he  iiad  left  one 
eleventh  part  of  the  hay  lying  abroad  on  the  ground  for  the 
plalntiC  to  take  for  hts  titlie  ;  that  He  had  refufed  to  tak.e  the 
fame,  in  regard  tlie  faid  tithe  was  not  regularly  fet  out.  The  bill 
therefore  prayed,  that  the  defendant  might  account  for  the  tithe 
of  the- hay  fo  fubftrafted  by  him  as  aforefaid,  or  the  value 
thereof,  aiid  W  d\ccreed  to  pay  to  the  plaintiff  what  fhoold 
apt)ebr  to  tte  ^xst  to  him  upon  Axch  account. 


9  * 
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The  defendant  admitted,  that  the  plaintiff  was  reAor  rof  tlie 
pariih)  and,  for  any  thing  he  knew  to  the  contrary,  entitled  to 
tiie  tithes  of  hay  \  and  faid,  that  in  the  year  1768  he  heldaboiU 
twenty>three  acres  of  n>eadow  ground  ;  that  the  plaintiffhad  not 
compounded  with  him  for  the  tithe  thereof  \ '  that  he  had  given 
him  notice  that  he  would  take  it  in  kind,  and  had  appointed  th^ 
faid  J,  Mellorto  fet  out  the  fame  ^  that  as  foon  as  he  had  made 
his  grafs  into  hay,  and  put  the  fame  into  the  ftaddltrow  or 
^inrow,  and  parted  and  divided  the  iame  rows  into  fevefal  equal 
))arts,  he  did,  about  the  days  in  the  bill  mentioned,  give  fach, 
"^lotice^  that  in  purfuance  thereof  the  faid  J.  Meller  caxaty  and 
might  have  fet  out  the  tithes  if  he'had  thought  proper  1  and  he 
.  denied  that  th^e  faid  J.  MelloTy  when  he  came  upon  his  land,  had 
found  the  hay  lying  abroad  fo  as  to  be  incapable  of  being  tithed, 
and  acquainted  him  thereof;  but  he  admitted,  that  Mellor  had 
informed  him  that  the  plaintiff  had  given  him  orders  not  to  tithe 
the  fame,  unlefs  it  was  then  made  into  quoil  ;  but  that  he 
found  fault  with  the  plaintiff  for  having  given  him  fuch  orders^ 
and  alledged,  that  the  plaintiff  wanted  to  break  into  the 
ancient  and  eftablifhed  cuftom  of  taking  tithe  hay  within  thfe 
parifh  ;  that  he,  the  defendant,  not  choofing  to  do  fo  in  that 
year,  thereupon  fet  out  one  eleventh  part  of  his  hay  for  the 
plaintiff;  and  that  the  tithe  of  hay  might*  be  as  well  and 
as  certainly  fet  by  out  from  the  iladdle  row. or  .winrow 
when  the  rows  wei-e  fo  parted  and  divided  as  aforefaid  as  frotn 
the  quoil,  there  being  no  difference  between  thfe^onfe  and 
'the  other  but  the  trouble  of  making  the  fame  into  quoil :  and  he 
iniided,  that  the  ancient  and  accuftomcd  way  of  taking  tithe  hay 
in  kind  trithin  the  parifh  df  Thorpe  had  immemorially  been, 

firft 
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fi^  t9  xnpJsfi  t)ie  );»a7  mt9  ^a^dle  or  wigrows^and  afterwards  to        Hvrq 
l^p^rate  anddivicie  the  fame  into  feveral  parts  as  near  as  might  be  ^        ^ainfi 
and  after  the  iamc" was -{b  fe'parated  and  divided^  to-  fet  t)ut  one      B»^xt»n. 
fclcventh  t>art  of  fuch  hay  for  the  re£kor  of  the  parifh  without 
aapxliqg  the  fame  :  and  ^chpped  that  the  faid  cuftom  might  be 
^fta2>li^ed  by  the  decree  of  this  court. 

•  The  phdmiff  replied ;  the  defendant  rejoined ;  and  witniefles 
^erc  examined  on  bdthfidet ;  and  opon  hearing  cottnfel  on  both 
&ied^««ndTeadinfl*the  anfwer  s  thefevtral  depofitions  in  the 
Otufetttfidbnfuirafabatc  ;  ;    ..  .    '  "   *  •,  «^  ••:  . 

The  Court  ordered  th^  t)iU  to  J>e.diijaified  with  cofts^ 
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Ellis  ^mji  Fermor.  .■;■...:      .  *'^*2,;J.V.- 

Oxford/hire^  i^th  January  I'j^l. 

'T^HE  vicar  of  Stohe  Lyne^  in  the  county  of  Oxford^  daimfd  all  The   Hear    of 
^    vicarial  tithes  in  the  parlfliy  and  in  panicular  ih^ '  t;ithes  jof  ^^^!J^^  "* 
agiftment  for  all  fheep  agifted  therein,  and  not  fhorn  therein,  ckimi^»Kiil« 
or  for  which  no  tithe  wool  was  paid  to  him  }  the  tithe  of  all  ment  tithe  o£ 
furze  cut  thereon,  or  fold  and  carried  away^  or  expended  iq  the  d^eep  led  and 
parifh  ;  and  the  tithes  of  all  clover  feed,  trefoil,  fajntfoilt  and  ^^^/^l^^^ 
other  .grafs  feeds  raifed  or  cut  therein ;  and  ibted,  that  the  i^^l^^  {jud'all 
defendant  Fermor  had,  fince  his  induction  to  the  faid  vicarage  riih. 
on    the    twenty.firft    of    OQober    1756,  been  fetfed  in.  fee, 
or  fome  other  eftate  of  inheritance,  of  two  farms  called  Tufmores^ 
fituate  in  the  parifh  of  Tufm^re^  by  reafon  whereof  he  and 
his  tenants  and  leflees,  occupiers  of  the  faid  farms,  had  a  right 
to  depafture  two  hundred  and  forty  fheep  for  each  of  thofe  farms 
upon  a  common  called  Bayarffs  Green,  in  the  parifh  of  Sukg 
Lyne  ;  that  the  defendant  had  himfelf  occupied  one  of  the  faid 
farms  called  Tufmore  Farm  from  the  faid  time  until  the  fifth  of 
Jpril  1 766 ;  that  he  then  let  the  fame  to  the  defendant  Robertif 
who  had  ever  fince  occupied  it  ;  that  the  defendant  jiJ/en  had, 
from  the  faid  twentyrfirftof  O/?^^^  1 756,  occupied  the  other  farm  i 
that  they  had,  for  great  part  of  the  time,  agifted  each  two  hundred 
and  forty  fheepon  Bayard* s  Green,  but  had  always  fhorn  fuch  fheep 
out  of  the  parifh  of  Stoke  Lyne,  and  had  not  paid  the  plaintiff 
any  tithes  for  the  wool  of  fuch  fheep ;  and  the  plaintiff  infifled, 
that  he  was  entitled  to  receive  agiflment  tithe  for  the  faid  fheep 
in  proportion  to  the  value  of  the  pafhirage  thereof  for  the  time 
they  were  refpe^ively  deps-flured  in  the  parifh  of  Stoke  Lyne* 
The   bill  further  ftated,.  that  the  defendant  Fermor  had  alfo 
occupied  a  large  quantity  of  furze  ground/  within  Stoke  Lyne,  and 
had  annually  cut  and  fold  or  carried  away  out  of  the  faid  parifh 
large  quantities  of  furze,  the  tithes  for  which  he  ought  to  have 
paid  to  the  plaintiff.  The  bill  further  ftated,  that  the  defendant 
Samfom  had,  during  the  fs^id  timej  great  (quantities  of  feed, 

the 
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Ettii*       the  tithes  whereof  were  due  to  the  plaintiff;  and  prat£d« 
MgMtt/^        that  they  might  account  with  and  fatisfy  the  plaintiff  for  the 

[FlEMOR.  f^^^^ 

V^  ^J^!^  The  defendant  i^^iw<?r  faid,  that  the  plaintiflF  was  vicar,  and 
occupied  Tir/"-  ^^  ^"^^  entitled  to  all  vicarial  tithes^  except  as  after-mentioned  ; 
mere  Farm  and  that  he  had,  during  all  the  time  the  plaintiff  had  been  vicar, 
J'imrico  Farmt  been  feifed  in  fee  of  two  farms,  the  one  called  Tufnwre  and 
l>oth  in  the  pa-  th«  Other  P//«//V<7,  in  the  liberty  of  Tufmore^  in  the  parifli  of 
that  be  had  ^'b*  ^^Hp^^^^  »  '^^'  ^^^  refpeftive  occupiers  of  the  faid  farms  had  a 
▼irtuc  of  fuch  *'5gl»t  to  departure  each  of  them  two  hundred  and  forty  flicep 
occupation,  a  Upon  Bayard^s  Green  ;  that  the  faid  right  had  been  immemonally 
right   to    £red  exercifed  by  the  occupiers  thereof ;  that  he  had  occupied  Tufmore 

^ei  hi^Ae!"*  -^""^  ^^^^  ^^^  ^*"^^  ^*"  '^^  plaintiff's  induftion  until  the  fifth  of 

from   JfrU  u}  -^/^^  1766  ;  and  that  from  that  time  the  defendant  Rqberts  had 

oaoheron  Bty-  Occupied  the  fame  as  tenant  to  him;  that   during   the   time 

^d's  Gren,  in  he  Occupied  the  faid  farm,  he  had  depaflured  yearly  on  Bayard's 

y**    P*"^   **^  Green  two  hundred  and  forty  fheep  from  the  latter  end  of  jipril 

alfo'to  cut  fu^rze  ^^  ^^^  latter  end  of  O^ober  ;  but  that  none  of  the  faid  iheep  had 

•n     a     fune  ever  lodged  on   Bayard's  Green j' or  within  the  parifh  of  &^i^ 

ground    which  Lyne^  but  were  driven  off  from  Bayara^s  Green  every  evening, 

*■       <^"F't<*  and  lodged  and   fokted   within  fome  part:  of  Tufmore  Farm  5 

*  that  the  defendant  jlllen  had,  ever  fince  the  plaintiff's  indu^ion, 

^^^r^  ^*nl  ^7d  ^^^"P^^^  Pimlico  Farm  as  his  tenant  ;  that  during  the  refpeftive 

thereon  in  the  times  that  the  defend ants-i?<?ifr/x  and  y1Hen\\z^  occupied  the  faid 

day-time,    and  farms,  thcy  had  ref'peftively  dcpafhired  on  Bayard*s  Green  yc^rlj^ 

lodged  at  night  from  about  the  latter  end  of  ^prU  until  about  the  latter  end  of 

•f  ihe  iarTO*^^  O^t^^^T,  two  hundred  and  forty  flieep  in  refpeft  of  each  of  the 

*      faid  farms,  but  that  none  of  their  faid  flieep  had  lodged  by  night 

thereon,  or  within  theparilh  o{  Stoke Lyne^  but  had  every  evening 

been  lodged  or  folded  within  the  faid  farms.     He  admitted,  that 

he  had  fliorn  all  fuch  fheep  dcpaftured  on  Bayard's  Green  out  of 

the  parifli  of  Stoke  Lytie^  and  had  fliorn  the  fame  in  the  parifli 

of  Tufmore^  and  had  never  paid  the  plnintiff  the  tithe  of  wool 

or  any  other  tithe  in  refpeft  of  fuch  flieep-,  but  he  faid,  that  he 

had  paid  to  the  reftor  of  Tufmore  the  tithe  of  fuch  wool,  or 

that  the  iheep  made  him  a  fatisfaftion  for  the  fame.     He  further  faid,  that  he 

Kad  always  been  ^j^j  ^^^  believe  that  the  plaintiff  was  entitled  to  agiflment  tithes 

laid  farm^in  the  ^^^  *^^  pafturage  pf  the  faid  flieep,  bccaufe  that  xhtjbeep  gates 

parifli  of  Tuf-  for  four  hundred  and  eighty  flieep  appurtenant  to  the  faid 

mortf  and   the  tenements  had  been  immemorially  ufed  and   enjoyed  by  the 

tithe  wool  pnid  occupiers  of  Tufmcre  Farm   and  Pimlicc  Farm  upon  Bavard's 

to     the      vicar  c  •/  •!  ^ 

thereof  Green  ;  and  that  the  tithes  of  wool  of  the  faid  flieep  had  been 

immemorially  paid  to  the  reftor  of  Ttfntore  as  often  as  the  faid 

{beep  had  been  fliorn  in  the  faid  pariflii  oiTtfmore  \  that  it  had 

been  the*  conftant  ufage  to  fliear  fuch  flieep  in  the  parifli  of 

that  the  force  be  Tufmore*     Hc  admitted   alfo,  that  he  occupied  twenty  acres  of 

had  cut  on  ^y.    r^^  i^^jj  Qjj  Bayard's  Green  ;  but  faid,  that  he  did  not  know 

Mrd*i  Green   had  ^  y  »  ' 

been  ufed  at  his  brick  kilm  to  burn  bricks  for  thv  ncccflary  repair:  of  the  faid  farm* 

whether 


DURING  THE  REIGN  OF  GEORGE  THE  THIRIX  383 

whether  the  fame  were  in  the  parifti  of  Stohe  Lyne ;  that  he  had  >  ^^'s 

one  year  with  another  cut  five  thoufand  furze  ;  but  he  denied,  ^  ^'  " 

that  he  had  fold  any  part  of  the  furze  ;  but  faid,  that  he  had 

expended  fome  part  thereof  in  fuel  and  hufbandry  on  the  faid 

farms,  and  had  ufed  the  remaining  part  at  his  brick  kilns  to  bura 

bricks  for  the  neceffary  repairs  of  his  eftate  :  and  he  infifted, 

that  he  was  not  liable  to  pay  any^  tithe  for  fuch  fufze,  even  if  it 

Jiad  grown  upon  any  land  within  the  p^rifh  of  Stoke  Lyne  which 

he  did  not  admit  ;  and  he  added^  that  the  faii  furze  might  be 

tvorth  on  the  fpot  where  cut  about  twelve  {hillings  a  hundred. 

The  plaintiff  replied  }  the  defendant  rejoined  ;  and  witnelTes  Thectuft 
Kere examined  on  both  fides;  and  upon  hearing  counfe!  on  both  ^^'^ 
fides  ;  and  reading  the  anfwer  ;  a  deed  dated  the  feventh  of 
j^pri/f  in  the  thirteenth  year  of  ^4een  Liizabethy  being  a  grant 
from  2".  Pigott  to  £.  Love\  two  receipts,  dated  refptctively  the 
twenty-fixth  of  June  16 ii  and  the  fevcntecnth  of  July  161 2, 
being  receipts  for  a  penfion,  figned  "  T.  Potter ^  red  tor  of 
•«  Tuftnore  •/'  four  other  receipts,  dated  refpeiStivcly  the  twentieth 
of  February  1 6 29,  the  fecond  oi  February  1630,  the  fecond  of 
February  1734,  and  the  firft  of  Auguji  vt'i^6t  figned  John  Creeke^ 
rector  \  the  feveral  proofs  taken  in  the  caul'e ;  and  on  full  confi- 
deration  kad  by  the  Court  ; 

'   Thf.  Court,  which  was  full,  ordered  the  bill  to  be  difmifled  The  bill  difmir. 

^s  to  the  tithe  of  iheep  fed  upon  the  common  called  Bayard's  ^^  ^^  tothca. 

Green,  in  the  parifh  of  Stoke  Lyne  ;  and  decreed  the  plaintiff  to  f^^^^^^f^l"^'"^ 

be  entitled  to  the  tithe  of  the  furze  demanded  by  the  bill,  but  ^  ^^f  ^-^^fj^ 

without  cods  on  either  ilde.    The  deputy  remembrancer  to  take  of  the  furze  dc« 

the  account.  cr«c<i. 


WoRSLEY    againjl   AyDON.  HilartTeim 

iz.  Geo.  3. 

Torkjhirey  2^tt  February  1772. 

'THE  reftor  of  Sionegrave^  in  the  county  of  Tori^  claimed  the  The  rcftor  of 
'  ^     tithes,  both  great  and  fmall,  yearly  arifing  in  the  parifh  \  Stoaegrave,     in 
and  ftared,  that  the  parifli  then,  and  time  out  of  mind,  had  j^^/^^\';  *" '"* 
confided  of  the  feveral  townfliips,  or  was  diftinguifhed  by  the  ^^^^^  ^^f  caJvet 
feveral    divifions    of  Stotiegrave,  JVeJl  Nejfe,  Eaji  Newton   cum  andnuikinkind* 
Layfircp,  and  Niinnlngt-jn  ;  that  the  plaintiff  was  entitled  to  the 
tithes  of  calves  and  milk  in  kind  ;  that  the  defendants  had  been^ 
^foj*  feveral  years  pilfl,  inhabitants  of  the  town  (hip  of  Stonegrave, 
and  had  occupied  mcfTu'^^ges,  tenements,  and  farms  therein,  on 
which  they  had  kept,  fed,  and  depaftured  a  number  of  cows 
that  had  produced  both  calves  and  milk  ;  that  certain  compofi- 
tions  had  been  taken  by  former  rcdtors  from  the  occupiers  of 
the  faid  farxos,  in  lieu  of  the  tithes  of  calves  ;  and  that  he,  the 
plaintiff,  had  agreed  to  accept  of  the  like  compofitions  from  the 
defendants' refpc£lively  in  fbtisfaftion  of  their  tithes  of  calves; 

that 
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WoRttiT  that  th^faid  compoGtions  continued  until  the  twenty  ninth  of 
^^^^  September  \  768  ;  that  he  having  at  that  time  difcovcred  that  fucli 
.  compofitions  were  far  fliort  of  the  real  value  of  the  faid  tithest 
then  gave  notice  to  them  to  determine  fuch  compofitions,  and 
thereby  refpeftivcly  required  of  them  to  fct  out  and  pay  their 
tithes  of  calves  in  kind  for  the  year  enfuing  the  iaid  twenty- 
ninth  day  of  September  17681  or  make  a  larger  compofitioa 
in  lieu  thereof ;  that  he  hoped  that  they  would  have  thereupon 
feverally  fet  out. their  tithes  of  calves  and  milk  rcfpeftivdy 
after  the  faid  twenty-ninth  day  of  September^  or  would  have  at- 
counted  with  him  for  the  fame  ;  but  that  they  had  refufed  to 
make  9ny  difcovery  of  the  numbers  of  theit:  cows  and  calves, 
the  quantity  of  their  milky  or  the  values  thereof;  and  iofii^ed, 
that  they  were  not  liable  to  pay  the  tithes  of  calves  id  kind, 
but  were  exempt  by  payment  of  a  modus  of  one  fhilling  a-year 
for  each  milch  cow  in  lieu  of  tithe  calves.  The  bill  then 
charged,  that  if  any  fums  of  money  had  been  theretofore  paid, 
the  f^mc  were  paid  as  compofitions  only  by  temporary  agree- 
ments, and  not  as  a  modw  in  lieu  of  tithes  either  of  calves  or 
milk  ;  that  as  an  evidence  thereof,  in  the  year  1685,  when  a 
ftirvey  of  the  faid  re£lory  was  taken,  it  appeared  by  the  terrier 
of  the  glebe  lands  of  the  parfonage  of  Stomgrave^  and  an 
inventory  of  the  tithes  thereto  belonging,  delivered  in  at  the 
prixnary  vifitation  of  the  then  Lord  Archbyhop  of  Tori,  and 
which  was  ugned  by  Thomas  Comber,  then  reAor  of  the  parifh, 
9nd  feveral  of  the  inhabitants  thereof;  that  the  tithe  of  all 
meadow,  pafturci  and  arable,  and  of  all  clofes  and  garth  in  kind, 
that  is, all  corn,  hay,  wool,  lambs,  calves,  agiftments,  together  with 
all  mortu;uries,  oblations,  hens  at  CbriftmaSi  and  Eafter  reckonmgs, 
with  all  manner  of  petty  tithes  whatfoever,  without  any  moJbis, 
cuftom,  or  compofition  were  due  from  the  inhabitants  of  the 
townfhip  of  Stonegrave ;  that  afterwards,  in  the  feveral  yean 
1 7 16,  1743}  i749>  1760,  and  1764,  the  like  terriers  and  furveys 
of  the  tithes  due  to  the  reftor  thereof,  had  been  drawn  up  and 
figned  by  the  reflor  for  the  time  being  and  feveral  of.  the  iflha* 
bicants  of  the  parifh,  and  particularly  by  the  occupiers  of  the 
faid  feveral  mcOuages,  farms,  or  tenements,  at  the  time  of  fuch 
terriers  and  furveys  taken,  which  had  been  exhibited  at  the 
feveral  vifitations  held  by  the  Archbijbop  of  Tort  for  the  time 
being,  and  remaining  in  the  proper  o£^ce  of  the  faid  province; 
and  that  it  thereby  appeared  {inter  alia)  that  tithes  of  calves  and  all 
manner  of  petty  tithes  were  due  tind  payable  to  the  re^or  in 
kind,  without  any  modus,  cufiom,  or  compofition.  The  bill 
therefore  prayed,  that  the  defendants  might  be  decreed  to 
account  for  the  tithes  of  the  calves  and  m'lk  fubftra£ted  by  them 
refpe^tively  as  fince  the  twenty-ninth  pf  Septen^^  1 768^  and  pay 
th^  value  of  the  fame  \9  the  plainti^, 

The 
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The  dcfeadaots  admitted,  that  the  plaintiff  was  reftor  of  the      Woistir 
pariflivand  entitled  to  all  manper  of  tithes,  both  great  and  fimall,         «I^«V 
io  kindi,  except  the  tithes  of  calves  and   milk  ;  and  infifted,  '**^** 

that  he  was  only^  entitled,  in  lieu  thereof,  to  a  modm  of  one 
(hilling  yearly  for  each,  milch  cow  fed  and  depaflured  within 
the  faid  townihip,  payable  at  Michoilmas  ;  that  he  had,  from 
the  time  of  his  induftion  up  to  the  twent^ninth  of  September 
1 768^  cegularly  received  fuch  modus  yearly  at  Michaelmas^  in 
lieu  of  tithes  of  calvQs  and  milk  arifing  from  their  refpeftive 
cows  ;  and  that  they  had  been  ready  and  willing  at  all  times  to 
"pxf  the  fame. 

The  plaintiff  replied ;  the  defendants  rejoined  5  and  witncflcs 
were  examined  on  both  fides  ;  and  upon  hearing  counfel ;  and 
reading  the  anfwer ;  an  order  to  prove  the  following  exhibits 
from  the  confiftory  court  of  the  ArchbiJhTp  ofTork^  viz.  fevcral 
terriers  of  Stonegrave^  dated   refpcdtively  tlie   twenty -ninth  of 
December  1685,  the  fourth   of  June    1716,  the  twentieth   of- 
yuly  1727,  the  fixteenth  of  Augujl  1743,  one  in  1749,  another 
OBober  1760,  the  twenty-fourth  oi  Jtwe  1764,  and  the  thirteenth . 
of  Augujl  1770;  the  faid  terriers;  feveral entries  in  two  books, 
purporting  (inter  alia)  to  contain  an  account  of  the  tithes  of 
the  reftory  of  5/ow^rflvr  5  the  depofition<of  ^J/«ry  Elland  ;  and 
on  full  debate  \ 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  for  the  tithes  in  kind  of  the  calves  and 
milk  demanded  by  the  bill  from  the  twenty-ninth  day  of  September 
176S,  and  that  the  defendants  do  pay  the  fame  to  the  plaintiff 
with  cods  of  fuit* 

The  deputy  made  his  report,  dated  the  twenty-fifth  of  July^ 
J  772,  which  was  confirmed  with  fubfequent  cofts. 

Wills  againjl  Harris.  EastihTiim, 

Cornvjall^  loth  May  1772, 

THE  bill  ftated,  that  R.Hale  died  fcifed  in  fee  fimple,  or  Thcimpropria. 
bthcrwife  entitled   to  fome  citate  of  inheritance,  of  the  torof  &im/  Ke^ 
reftory  of  Saint  Kevern^  otherwife  Saint  Kerian^  with  its  appur-  "^"^f/  .*"  ^«;*- 

'  1     11     •  L  1  I     •  L  r  •  wail,  18  entitled 

tenances,  and  all  tithes,  oblations,  obventions,  pennons,  portions,  ^^  ^j^j^^  j^  j^j^^ 
fruits,  profits,  commodities,  advantages,  emoluments,  and  here-  of  all  hook  ftfli 
ditaments,  arifing  out  of  the  towns,  villages,  hamlets,  and  fields,  landtd  iir  the 
of  thcfaidredlory,  particularly  the  tithesoFfifh  thereto  belonging;  ^^*  **^  -^"j^ 
that  being  fo  feifed',  he  did,  by  indenture  dated  the  twentieth  of  p^^^^  \^^ 
Julyi  703,  mortgage  the  fame,  with  the  appurtenances,  to  E,  PqI"  cepting       Uit 

iilh  \  to  the 
tenth  part  of  the  net  produce  of  all  fiflii  except  bAtt  iiAi,  uken  by  the  ichabitants  of  Saint  Kivem^ 
and  fold  without  being  landed  therein  ;  to  the  tenth  pait  of  the  net  produce  of  all  feyne  and  net 
^0),  except  bait  fiih|  landed  by  the  inhabitants  of  Saint  Ktvem  at  ^rthalla  or  Covtrack  ^  but 
pot  to  any  lithe  from  ftrangcn  for  fifli  caughi  in  the  coves  of  Saint  ^«v«nf,  except  they  lao4 
tht  fi<h  at  Prenfiack^  although  the  ^ihing  ctaft  and  uckle  are  moored  within  the  psrifh. 

Vol.  UI.  C  c  /**/*»» 
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'  ^'^V  ^^^fi^'i  *^  \icXA^  for  one  thoufand  years,  fubje^t  to  a  redemption 
liAKikit,  ^"  payment  of  one  thoufand  five  hundred  pounds  and  interefb  i 
that  he  died  without  paying  off  the  faid  mortgage,  and  by  will 
devifed  the  fame  to  J.  Baheel^nA  others  upon  the  trufls  therein 
mentioned  ;  that  before  the  faid  mortgage  was  paid  off,  the  faid 
E,  Pollexfen  died,  having  made  his  will,  and  appointed  y* 
Follexfen  and  others  truftees  and  executors  thereof,  who  proved 
the  fame  ;  that  by  indenture  dated  the  thirteenth  oi  May  1713a 
they  did  bargain  and  fell  the  fame,  and  the  equity  of  redemption^ 
to  J.  Sandys  and  others,  for  the  remainder  of  the  faid  term  ; 
that  by  indenture,  J.  Balteel  and  others,  the  devifees  and 
executors  of  the  faid  Richard  Hek^  by  the  direction  of  J^  Safufys 
and  others,  did  fell  to  Sir  Richard  Vivyan  the  faidrcftory,  in  trufl: 
that  he  ihould  bargain,  fell,  and  releafe  the  inheritance  in  fee  of 
the  tithe  fiih  in  fuch  manner  as  they  ihould,  upon  rcquefl« 
direct  and  appoint  ;  that  by  indenture  dated  the  twenty-fixth  oi 
November  1713,  the  faid  J,  Sandys  and  others  did  fell  to  Tb» 
Banfieldy  his  executors,  &c.  the  tithes  of  all  fifh  taken  and 
caught  within,  and  by  the  inhabitants  of  the  faid  parifh,  with  the 

■  appurtenances,  being  parcel  of  the  redlory  impropriate  of  the 
faid  pariih,  for  the  remainder  of  the  faid  term,  and  by  the  fame 
did  dire^  and  appoint  the  faid  Vivyan  to  bargain,  fell,  and  releafe 
to  the  faid  Banfield  the  inheritance  in  fee  of  all  the  faid  tithq 
iifh,  to  fuch  ufes  as  he  fhould  diredt  ;  that  by  deed  dated  the 
fecond  of  January  1718,  the  faid  J,  Sandys  and  jT.  Banfield  did 
bargain  and  fell  to  W.  Addis ^  by  way  of  mortgage,  for  (even 
hundred  pounds,  all  the  faid  tithes  of  fifh,  &c.  fubjcdt  to 
redemption  ;  that  the  (aid  3".  Banfield  died  without  difcharging 
the  faid  mortgage,  and  by  his  will  devifed  to  his  wife  one-third 
part  of  his  lands,  &c.  ;  that  his  wife  proved  the  will,  and 
thereby  became  entitled  to  the  tithe  fifh  \  that  by  indenture 
dated  the  thirtieth  of  Jidy  1724,  the  faid  W.  Addis  did  fcU 
the  'faid  tithe  filh,  with  the  equity  of  redemption  thereof, 
to  A.  Tonhyn^  his  executors,  &c.  •,  that  he,  by  will  dated  the 
twenty-third  of  June  1742,  gave  his  eflate,  .&c,  in  which 
was  included  the  faid  tithe  fiih,  to  his  fon  ;  but  that  if  he 
ihould  die  under  age,  he  gave  to  the  plaintiff  Sarah  WllU 
one  moiety  thereof,  and  the  other  moiety  to  his  two  brothers ; 
that  his  fon,  being  under  age,  obtained  letters  of  ^dminiilration  \ 
that   he  died    in    1747  under  age  without  iffue  \  that  upon 

.  his  death,  the  faid  plaintiff  Sarah  Wills  became  entitled  to  one 
moiety  a$  aforefaid  j  that  after  (he  came  of  age,  ihe  obtained 
letters  of  adminiftration  of  all  the  faid  A^  Tonkyris  perfonal 
pirate,  whereby  (he  became  the  perfonal  reprefentative  of  him  ; 
that  foon  after  the  brothers  fold  and  conveyed  their  moiety  of 
the  faid  tithe  iifli  to  the  plaintiff  M*  Wills  ;  and  that  therefore 
the  plaintiffs  had  become  entitled  to  all  the  tithe  fiih  that  wa^ 
due  and  payable  to  the  impropriator  of  the  faid  pariih,  and  had, 
for  forty  years  paft,  conflantly  received  the  fame  in  the  manner 

after- 
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after-mentioned.  The  bill  then  ftated,  that  the  reftory  was  Wii.it 
a  very  ancient  reftory  ;  that  the  re.ftory  and  parifh  were  «g^*»fi 
next  adjoining  to  the  seA|  and  extended  to  a  bay  called  ifi/-       Hare  it, 

J<icl  Bay  towards  the  fouth,  and  Gilliftg  Bay  towards  the  north  ; 
that  the  pariOiIoners  and  inhabitants  of  the  faid  parifli 
and  others  had,  time  out  of  mind,  been  accuftomed  to  have  aiid 

.  keep  fifhing  boats,  fiihing  nets,  and  other  fiihing  craft,  within 
the  faid  pari(h  and  re^ory,  for  the  taking  of  cod,  ling^ 
hake,  lobfters,  herrings,  pilchards,  mackarel^  and  otker  great 
and  fmall  fiCh  within  the  (aid  bays  and  the  feas  adjoining  to  the 
faid  rectory  and  parifh,  and  to  tie  and  moor  the  faid  boats,  or  to 
draw  the  fame  on  fhore,  and  keep  them,  together  with  the 
£(hing  craft  when  not  aAually  ufed  in  fifhing,  within  the  faid 
parifh  and  re^lory  ;  that  for  time  whereof  the  memory  of  man 
was  not  to  the  contrary,  a  cuftom  of  tithing  had  been  ufed  and 
approved  of  therein,  that  every  pari£hit)ner  of  the  faid  parifh, 
and  all  other  perfons  being  proprietors,  owners,  or  occupiers  of 
any  fi(hing  boat  or  boats,  net  or  nets,  or  other  iSihing  craft, 
which  had  been  ufualiy  tied,  moored,  drawn  on  fhore,  or  kept 
within  any  part  of  the  faid  parifh  or  reftory  at  the  time 
they  were  not  ufed  in  fifhing,  had  paid,  or  by  the  cuflom 
ought  to  have  paid  and  anfwered  to  the  owners  and  pro- 
prietors of  the  faid  tithes,  the  tenth  part  of  all  the  great  and 
fmall  fifh  in  kind  taken  and  caught  within  the  faid  bays 
or  other  feas  adjoining  to  the  faid  re£tory  or  parifh,  by,  in,  or  with 
fuch  boat  or  boats,  net  or  nets,  or  other  fifhing  craft  fo  ufualiy 
tied,  moored,  drawn  on  fhore,  or  kept  within  the  faid  parifh^ 
except  only  fuch  fiih  as,  being  fo  taken  as  aforefaid,  had  been 
ufed  for  bait  wherewith  to  take  other  fifh,  of  which  fifh 
fo  ufed  for  bait  no  tithes  or  account  was  required  or  demanded  i 
that  the  defendants  the  Harrises  had  for  forty  years  pafl  been, 
and  were  parifhioners  within  the  faid  parifh,  and  had  ufed  and 
occupied  a  boat  or  boats,  net  or  nets,  or.  fome  other  fifhing 
craft  each,  for  taking  and  catching  of  £fh,  which  had  been 
ufualiy  tied,  moored,  drawn  on  fhore,  and  kept  at  Coveraci^ 
Cordrevoy  Portlxmfiackt  Porthalla^  and  Portkerris^  being  towns, 
villages,  or  places  within  the  faid  parifh,  when  the  fame  werc^ 
not  anally  employed  in  fifhing ;  that  they  were  alfo  concerned 
in  feveral  fifhing  boats  or  vefTels,  feynes,  and  other  fifhing  craft, 
as  owners  thereof  in  copartnerfhip,  and  had  thereby  taken  and 
caught,  as  well  within  the  bays,  feas,  and  limits  aforefaid 
as  within  the  feas  in  or  near  Lizard^  Falmouth^  is^c.  and  other 
fifhing  places  to  the  faid  feas  adjoining,  feveral  quantities  of 
pilchards,  herrings,  mackarel,  and  other  fort  of  fea  fifh,  the 
tithes  or  tenth  part  whereof  ought  to  have  been  paid  in  kind 
to  the  plaintifis  -,  that  there  had  been  caught  in  and  with  fuch 
boats,  feynes^'  nets,  and  crafts,  of  which  the  faid  deJfendants 
were  fb  joint  owners,  confiderable  quantities  of  pilchards  and 
Other  fiflij  the  tithes  of  which  ought  to  have  been  paid  or 
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ftceotinted  for  to  the  plaintiffs^  who  had  applied  to  them  for  ait 
account  of  fuch  tithes^  but  which  they  had  negledied  to  do,  an<|r 
had  fubflxafted  and  withdrawn  the  faid  tithe;  iilh,  and  converted 
the  fame  to  their  own  ufe  under  various  pretences*  The  bill 
therefore  prayed,  that  the  defendants  5.  and  J.  7Vvjv/%^  might 
fet  forth  an  account  of  all  the  pilchards,  mackarel,.  and  othev  ii(h 
caught  in  the  feveval  years  in  the  hill  mentioned^  or  any  other 
year,  with  any  b^ats,  nets,  feyncs,  tackle,  or  craft,  in  which 
they,  or  any  of  them,  were  concerned,  which  were  or  had 
been  moored,  tied,  or  kept  within  the  faid  pariih  tAiaintKcvem  \ 
wd  that  they  might  refpeftively  account  with  the  plaintid^,  and 
naake  them  a  fatisfa^Slion  for  the  value  of  all  Ixich  tithes  of  fifb 
^  had,  during  the  time  before  mentioned,  become  due  ia  refpe£^ 
of  fuch  pilchards,  mackarel,  and  other  fi<ih,  as  had  been  caught 
by,  with,  or  in  any  boats,  nets,  feynes,  or  other  Billing  craft  or 
tackle,  of  which  they,  or  any  or  either  of  them,  were  or  was 
owners  or  owner  in  partnerlhip  or  otherwife,  within  the  faid 
pariih  of  ^aint  K^em^  or  the  bays  or  feas  thereto  adjoining, 
or  with  any  boats,  nets,  feynes,  fifliing  craft,  or  tackle  in  which 
they  orany  of  them  were  interefted,  that  had  been  ufually  laid, 
moored,  or  kept  within  the  faid  pariih  of  ^aint  Kev^m^  except 
pnly  as  to  the  tithes  of  fuch  fifh  as  had  been  ufcd  for  bait 
for  taking  other  iifh  as  albrefaid  ;  and  that  they  mighl  bs 
compelled  to  pay  fuch  tithes  as  had  become  due,  in  refped  of 
|dl  fuch,  fiih,  except  fuch  as  might  be  fo  ufed  for  bait 
9s  aforef^id,  s^nd  alfo  for  the  future,  ;is  the  fame  ihould  become 

The  defendant  Rifbard  Harrif  faid,  that  the  plaintiffs  might 
^cH^ve  fbeijF  title  to  the  tithe  of  fiih  as  in  the  bill'  was  mentioned  ^ 
bat  that  he  did  not  know  the  fame,  and  therefore  left  them  ta 
the  proof  thereof ;  th^t  the  faid  pariih  or  redory  impropriace 
was  a  very  ancient  pariih  or  rc^ory  impropriate  ;  that  part 
thereof  wa»ficuate  and  next  adjoining  to  the  fea,  and  extended 
in  the  planner  as  in  the  bill  was  iet  forth  ;  that  the  pariihioner^ 
and  inhabitants  thereof,  and  divers  other  peribns  reading  at 
Falnm4k  and  pther  places  out  of  the  faid  pariih,  had,  for  feveral 
years  paft,  been  accuilomed  to  keep  boats,  nets,  and  other  craft 
for  taking  pilchards  at  Caveracl2LXiLd  ether  places  within  the  faid 
pariih,  ufed  for  items,  and  to  draw  the  fame  on  ihore  in  the  fai4 
pariih,  whep  not  employed  in  fiihing  $  hut  he  denied,. that  thero 
was  fuch  cuiloni  in  the  faid  pariih  ^s  was  i^ated  in  the  bill  ;  and 
faid,  that  he  believed  that  the  general  cuilom  of  the  faid  pariih^ 
;»  well  at  Coverack  as  at  all  other  places  therein,  except  at  a  place 
ciW^A  PorthouJIack  (where  tithe  &ih  were  landed  and  brought 
PB  ihore),  vras,  for  the  inhabitants  of  the  faid  parifh  only  to  pay 
the  tenth  part  of  the  amount  of  the  real  profit  received  for  the 
pilchards  taken  within  the  bays  and  creeks  adjoining,  to  the  faid 
i^iil^  id  money^  after  deducing  all  neceil^ry  expei^cs  s^t^ndinj^ 
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the  taking  ^d  difpofing  of  the  fame  ;  that  as  to  the  tithds  ctf  Wxtw 
toll  other  tithcable  fifh,  filch  as  cod,  liiig,  hake,  and  Other  fi(h  ^^'"«/ 
taken,  caiight,  and  brought  oti  fhore  within  the  faid  pafifli  by  Haa*.i4. 
the  inhabitants  only,  the  cuftom  had  geoerally  been  to  pay  the 
tenth  thereof  in  kind  to  the  owners  or  proprietors  of  fuck 
tithe  fiih  fot  the  time  being  ',  thafr  as  to  the  tithe  ^Qx  of 
cod,  ling,  hake,  and  other  fiih  ient  to  Falmmth^  Penryrt^  and 
other  places  out  of  and  diftant  from  the  faid  pariih  of  ^rnnt  ' 
'  Keverfty  the  cuftom  had  been  to  pay  only  the  tenth  part  of 
the  money  ariiing  by  fate  thereof,  ifter  deducting  all  ncceffary  ' 
expences  $  that  the  non*pari{hionersj  out-owners  of,  and 
^adventures  in  fifliing  boats,  or  other  craft  kept  or  employed 
within  the  faid  pariih,  had  not  ever  paid  any  tithe,  or  money 
in  lieu  thereof,  to  the  owners  or  impropriators  of  the  faid  tithe 
lifh  therein,  for  any  boats  or  fifliing  craft  lodged  or  kept 
within  the  faid  parifh,  Or  for  any  fifh  taken  or  caught  within  the 
.fame,  -or  wherein  fuch  non-pariflxioncrs  wet*e  concerned^ 
but  had  ufually  accounted  and  paid  money  for  the  faid  tithe  fifU 
thereof  to  the  reftor,  vicar,  or  other  perfdn  entitled  thereto^ 
in  the  jcfpefiive  towns  and  pariihcs  where  they  refidei^ 
the  fame  being  deemed  a  perfonal  tithe  payable  by  cuftom  ohly^ 
and  accordingly  regulated  by  fuch  cuftoms.  He  further  faid^ 
that  he  believed  that  the  cove  of  Portkoujlach^  within  the  faid 
|>arifti  of  Saint  Keverrif  w^is  an  ancient  place  of  £fhery,  and 
that  the  tithe  of  pilchards  and  other  titheable  fifli  there  landed 
Siad  brought  on  fhore,  and  taken  in  the  creek  or  cove,  had  beea 
ufually  paid  in  kind  by  the  inhabitants  of  the  faid  parifh  onIy» 
being  owners  of  fuch  fifh  fo  landed  and  brought  on  fhore  % 
•  that  the  owners  of  fiihing  boats  and  other  craft  belonging  to 
Porthou/lack  aforefaid,  being  inhabitants  of  the  faid  pariih  of 
Smni  Kevertit  for  pilchards  and  other  fifh  taken  there,  and 
Xent  to  Falmouth  and  other  places  out  of  the  faid  pari{h» 
had  always  paid  money  in  lieu  of  tithe  of  the  faid  fifli, 
after  deducing  all  necefiary  expences.  He  faid,  that  he  had 
been  an  inhabitant  of  the  faid  parifh  of  Saint  Kevern  ever  fincc 
.  his  birth,  being  forty-two  years ;  that  diuring  great  part  of  the 
faid  time  he  had  been  concerned  as  a  fey  not  and  fifherman 
within  the  faid  parifh  )  that  whilft  he  had  been  fo  employed* 
and  a£led  as  a  huer  of  the  feyne  boats  and  other  fifhing  craft 
there,  he  had,  according  to  the  ufual  cuftom  of  the  nfhery* 
ordered  the  fifherman  tinder  him  to  ufe  and  occupy  feveral  ftems 
in  the  faid  parifh,  but  that  he  knew  not  the  number  of  ftems 
.or  boats  or  fey nes,  as  it  w;as  not  ufual  to  keep  any  account^  He 
further  faid,  that  he  believed  that  the  feynes,  fifhing  boats,  and 
crafts  on  which  he  was  fo  employed  had  been  ufually  tied  and 
drawn  on  fhore,  ind  kept  at  Coverack  and  other  places  within  the 
parifh  where  fuch  belonged  to,  when  the  fame  were  not 
employed  in  fifhing.  He  alfo  faid,  that  the  feynes  and  craft  on 
.  wliich  he  was  fo  employed  as  aforefaid,had  taken  and  caught  29 
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Wilis  Well  in  tKc  bays  and  creeks  as  in' the  high  feas  adjoining  to  th€ 
^mnfi  fajd  parifh,  feveral  quantities  of  pilchards  and  other  ififti,  but 
'*  knew  not  the  particular  quantities,  not  having  kept  any  account ; 
but  that  the  ufual  cuftom  was,  for  the  owners  or  proprietors  of 
the  faid  feynes'and  fif^ing  craft  to  keep  fuch  accounts,  and  pay 
the  produce  thereof  to  the  faid  hucr,  feynors,  and  fifherman^ 
at  the  end  of  each  £fhing  feafon,  according  to  the  cuftom^ 
after  dedudling  all  expences  out  of  the  produce  thereof:  and  he 
fpoke  as  to  the  tender  of  two  pounds,  fixteen  fhilltngs,  to  the 
plaintiff,  in  February  1763,  before  the  filing  of  his  bill,  and 
-which  he  faid  he  had  been  ready  fincc  to  pay,  and  offered  to 
bring  the  fame  into  court  for  the  plaintiff's  ufe  ;  and  he  infided^ 
that  the  fame  was  a  full  fatisfadtion  for  all  tithe  of  fifh  and 
other  demands  which  the  plaintiff  had  on  account  of  the  faid 
tithes  ;  but  that  he  had  refufed  to  receive  the  fame. 

The  faid  Richard  Harris  and  the  other  defendant  N.  Harris 
faid,'  that  they  did  not  believe  that  the  plaintiffs  vp'ere  entitled 
to  tithe  fiih  in  kind  of  all  fifh  taken  in  the  faid  parifh ;  but  they 
admitted,  that  they  had,  for  feveral  years,  paft,  firequently 
received  the  tithe  of  fuch  hook  fifli  as  were  taken  by  the  inha- 
bitants thereof,  and  were  landed  and  brought  on  ihore  there, 
whenever  any  perfbn  attended  on  their  behalf  to  receive  fuch 
tithes  ;  but  that  if  no  perfon  attended  on  their  behalf  to  receive 
the  fame,  then  fuch  fifli  had  been  fold,  and  the  tithes  thereof 
paid  in  money  ;  but  under  what  right  they  had  fo  received  the 
fame  they  knew  not.  They  alfo  admitted,  they  had  been,  for 
feveral  yfcars  paft,  parifcioners  refiding  within  the  parifii  of 
Saint  K'evern,  and  had  been  concerned  in  feveral  boats  and 
fifhing  craft  which  had  been  ufually  tied,  moored,  drawn  on 
fhore,  and  kept  at  divers  places  within  the  faid  parifh  at  the 
times  when  fuch  craft  were  not  employed  in  fifhing.  They 
further  faid,  that  the  feveral  pari(hioners  of  Saint  Kevern^  and 
other  perfons  belonging  to  Falmouth^  Penryn^  and  other  places 
not  within  the  faid  pari£b,  had,  for  (pveral  years  paft,  kept  boats 
and  fifhing  craft  for  taking  pilchards  and  other  fifh  at  Saint 
Kevern^  and  had  been  ufed  to  tie,  moor,  and  to  draw  them  on 
ihore  there  when  not  ufed  in  fifhing,  for  keeping  which  boati 
at  Coverack  the  owner  thereof  paid  the  keyage  or  wharfage,  and 
alfo  rent  for  the  cellars  and  lofts  where  the  feynes  and  nets 
were  kept  when  not  employed  in  fifhing.  They  alfo  faid, 
that  they  believed  that  there  had  been  different  methods  of 
tithing  pilchards  and  other  fifh  taken  by  and  belonging  to  the 
inhabitants  of  Saint  Kevern^  in  the  faid  parifh,  but  no  conftant 
and  uftiform  cuftom  5  but  that  the  fame  had  generally  been 
according  to  the  cuftom  of  the  cove  or  place  where  fuch  fifh 
had  been  taken  and  landed  ;  but  that  they  knew  not  how  or 
when  fuch  cuftom  was  fettled  ol*  altered  5  or  whether  the 
proprietors  of  feynes^  not   inhabitants  of  the  faid  parifh  of 
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Saint  Keverfiy  '^ttt  liable*  to  pay^  any  tithes,  or  money  in  lieu        Wms 
thereof,  to  the  plaintiffs,  although  the  faid  craft  had  been  tied       ,/f ''i^ 
and  kept  at  Saint  Kevern  aforefaid   when  not  employed  in  the 
fiflxery.     But  they  faid,  that  they  believed  the  owners  or  impro- 
priators of  the  reftory  of  Saint  Kevern  '^ere  well  entitled  to  one 
tenth  part  of  the  money  made  of  the  fifti  taken  by  and  belonging 
to  the  inhabitants  of  the  faid  parifh,  after  deducting  all  neceflary 
expences.     They  faid,  that  the  pilchards  and  other  fiih  taken  at 
Parthduflack  byahd  belonging  to  the  inhabitants  of  the  faid  cove 
and  their  partners,  and  brought  on  flidre  there,  had  been  ufually 
paid  in  kind  \  but  that  With  refpeft  to  the  fi(h  taken  there,  and 
not  brought  on  fhore,  but  fent  to  Falnumth^  Penryn^  and  other 
places  out  of  the  faid  parifh  of  Saint  Kevern,  the  tithe  thereof 
had  been  ufually  paid  in  ihoney,  deducting  the  neceffary  expences. 
They  alfo  faid,  that  they  were  pofieffed  of  one  half-part  of  two 
^fiop  feynes  and  one  tuck  fe^ne^  with  the  proper  bdats  thereto 
belonging  in  pairtnerihip  with  the  other  defendants  S.  and  J» 
Tregelleftj  both  of  Falmouth  ;  that  the  faid  feynes  and  boats  were 
ufually  drawn  on  fhore  and  kept  at  Coverach,  in  the  parifh  of 
Smnt  Kevern,  when  not  employed  in  fi filing  ;  and  that  the  faid 
feynes  £nce  1761  had  taken  and  been  entitled  to,  by  being  in 
partnerfhip  and  confortihip  with  other  feynes,  feveral  hundred 
hogfheadsof  pilchards  in  the  neighbouring  feas  and  other  places 
on  the  coaft  of  Cornwall,     They  further  faid,  that  the  money 
due  from  them  for  tithe  of  the  faid  fi(h  to    1761  inclufivc 
had  been  fully  paid  to  the  plaintiff,  and  in  1762  duly  tendered  to 
him,  but  that  he  had  refufed  to  accept  the  fame :  and  they 
indited,  that  they  were  not  liable  to  pay  the  tithes  of  pilchards  in 
kind  at  Coveraci,  or  any  other  cove  or  place  in  the  faid  parifh, 
except  ^t  Porthoujlack,  and  then  only  when  the  fame  were  taken 
and  landed  there  as  before-mentioned.     They  alfo  faid,  that  they 
believed  that  the  plaintiffs  had  no  right  to  any  tithes  of  fuch  iifh 
from  the  defendants  the  Tregellejls^  as  they  were  not  inhabitants 
of  Saint  Kevern^  and  had  paid  their  tithes  to   the  defendant 
Walmjley,  who  claimed  the  fame  as  reftor  of  Falmouth  :  and  they 
fct  forth  their  ihare  of  the  value  of  fuch  fifh  j  and  faid,  that 
they  were  willing  to  pay  the  fame  as  the  Court  fhould  direfl. 

The  defendants  S.  and  J.  Tregellefl,  by  their  anfwer,  faid, 
that  fince  the  year  1761  they  had  been  concerned  in  partnerfhip 
with'the  defendants  the  Harrises  in  l^ojlop  feynes  and  a  tuckfeyne^  . 
with  the  boats  and  proper  materials  thereto  belonging,  whereby 
they  became  entitled  to  their  part  of  the  pilchards  taken  in  the 
neighbouring  feas  and  other  places  on  the  coafls  of  Cornivall^^n^ 
were  alfo  concerned  in  a  Jiapfeyne  and  tuckfeyne^  and  one  boat  at 
Corduva»  They  faid,  that  they  lived  TxFalmouth,  and  had  never 
paid  any  money  in  lieu  of  tithes  for  fnch  fifh,  but 'that  the 
defendant  Walmjley^  as  reftor  of  Falmouth ,  had  claimed  the  fame  : 
and  they  fet  forth  the  value  of  their  fhare  of  the  faid  fiQi ;  aad 
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WiLt*       Aibmittmg  to   the  judgment  of  the  Court,  -what  right  ike 
againft         plaiiitifFs  Of  the  faid  defendant  had  to  the  tithe  thereof,  iniiftcd, 
that  they  were  not  entitled  to  any  further  account  until  tliey  had 
cftabliflbed  their  right,  when  they -would  be  ready  to  give- fuch 
accounts  as  the  Court  fhould  diredl. 

The  defendant  tTalmJI^,  by  his  anfwer,  laid,  that  he  was  tl 
flranger  to  the  cufloms  in  the  bill  mentioned,  and  left  the 
plaintiffs  to  the  proof  thereof.     He  further  faid,  that  he  was,  and 
for   thirty-fix    years  paft   had  been,   reftor  of  the  parifh  of 
Falmouth  ;  that  before  the  making  of  the  feveral  afts  of  parlia- 
meiit,  the  one  intitled,  <«  An  Aft  for  the  making  the  Chorch 
«  eredled  at  Faimauth  a  Parilh  Church,  and  no  Part  of  theParilh 
«  of  Gluvias  or   chapelry  of    Saint  Budock"  and  which    aft 
was  made  in  the  fixteenth  year  of  Charles  the  Second  \  the  other 
.  aft  intitled,  «*  An  Aft  for  the  better  Explanation  of  an  Aft 
*«  made  in  this  prefent  Parliament,  intitled,  An  Aft  for  the 
<«  making  of  the  Church  erefted  at  Falmouth  a  Parifli  Church, 
«*  and   ho  Part  of  the  Parifli  of  Gluvias  or  Chapelry  of  Saint 
*<  Budock^  yr\i\c)i  aft  was  made  in  the  twcnty-fecond  and  twenty- 
third  years  of  Charles  the  Second^  the  faid  parifli  of  Falmoutb 
was  parcel  of  the  parifli  of  Budock  \  that  the  vicars  of  the  faid 
parifh  of  Budock  for  the  time  being  were,  before  the  making  of 
the  faid  afts,  entitled,  by  cuflom  time  out  of  mind  or  otherwife, 
to  receive  the  tithe  of  all  great  and  fmall  filh  caught  by  the 
inhabitants  of  the  faid  parifli  of  Budock  on  the  fea  coafts  of  the 
faid  county  o(  Cornwall^  or  the  fum  of  twclvepencc  out  of  every 
twenty  fliillings  which  (hould  be  received  in  money  for  all  fi(h 
and  pilchards  taken  by  the  faid  inhabitants  of  the  faid  parifli  of 
Budock,  or  for  their  (hare  therein,  either  as  proprietors  of  the 
boats,  nets,  and  flfliing  craft  employed  in  taking  fuch  fifli, 
or  when  they  fliould  be  concerned  in  taking  of  them  in  part- 
nerfliip  with  other  perfons  living  out  of  the  faid   parifli  of 
Budocky  as  and  for  a  cuflomary  compofition  in  lieu  of  the  laid 
tithes  ;  and  he  iniifled,  that,  as  reftor  of  the  parifli  oi  Falmouth 
by  virtue  of  the  faid  afts,  he  was  entitled  to  all  fuch  tithes, 
oblations,  herediraments,  mortuaries,  and  other  parochial  rights, 
profits,  and  privileges  whatfoever,  within  the  limits,  bounds,  and 
precinfts  of  the  faid  parifli  of  Falmouth^  which  the  vicar  or  curate 
of  the  faid  parifli  of  Budock  might  have  received  or  held  in  right 
of  his  faid  vicarage  \  that  the  defendants  the  Tregellefls  were  liable 
to  pay  tithes  of  fi(h  to  him,  or  fome  composition  in  lieu  thereof  ^ 
that,  as  reftor  of  the  faid  pariih  of  Falmouth,  he  was  entitled  to 
the  tithes  of  all  great  and  fmall  fifli  caught  by  the  parifliioners, 
inhabitants,  or  perfons  reliding  within  the  faid  parifli  or  rcftory 
of  Falmouth,  on  the  high  feas  or  fea  coafts  of  Cornwall^  or  for 
their  fliare  in  fuch  fifli,  either  as  owner  of  fifliing  craft,  or  being 
concerncrd  in  partnerfliip  in  taking  them  as  aforefaid  as  his 
prcdcceilbrs  had  ^  that  it  had  bi:en  ttie  ufage  ever  fince  he  had 

beeo 
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been  rcftor  «ff  the  faid  fmri&y  and  in  iht  time  orhisprcdcceflbrs^       Wtcta 

to  pay  to  the  faid  Fe6lor  cwekepence  out  of  every  twenty  ihiUings       ^g^^ 

which  fhould  be  received  in  money  for  the  pilchards  taken  by  the 

laid  irihabitants  of  the  parifh  of  Falmouth^  or  for  their  (hare 

in  fach  fifh,  which  they  wefe  entitled  to  eicher  as  owners  of  the 

t)oats,  nets,  or  .fiihing  craft  employed  in  taking  the  fame  as 

aforefaid,  or  m  partnerfhip,  concerned  ia  taking  them  with 

others  perfons  living  out  of  the'  faid  parifh,  and  which  was  (t^ 

paid  and  taken  as  a  cuflomary  compofition  in-lieu  of  fuch  tithes, 

iinlefs  in  fome  particular  inftance,  where  a  fpecial  agreement  had 

been  made  to  the  contrary,  which  the  defendant  had  done  by 

accepting  a  certain  fum  yearly  in  lieu  of  fuch  tithes,  whether 

fnch  parifhioner  caught  any  pilchards  or  not ;  and  that  hethad 

been  conilantly  paid  fuch  tithe  in  manner  aforefaid  by  the 

inhabitants  of  jPtf/m^^i/^y  for  pilchards  caught  on  the  fea  coaftsi  as 

-w^U -within  the  limits  of  the  pariih  of  Saint  Kevern  as  in  other 

places,  without  interruption,  until  the  plaintiff  claimed  the  fame, 

although  the  nets  or  other  craft  for  taking  fuch  filh  might  be 

kept  and  laid  up  within-the  creeks  or  bays  or  other  places  within 

the  faid  parifh  of  Saiftt  Kevern.     He  further  faid,  that  he  was 

concerned,  as  owner  of  one  eightli  fhare  of  a  fifhing  feyne 

kept  at  Durgan  Cove,  within  the  parifh  of  Conftantine  \  and  he 

admitted,  that  he  had  paid  tithes,  or  two  fhillings  and  fixpence 

in  lieu  thereof,  for  his  fhare  of  the  fifh  caught  by  the  faid  fcjnc 

to  the  vicar  oi  Conjiantine  \  but  denied  that  he  paid  the  fame  as  a 

local  tithe,  but  as  an  inhabitant  of  the  pariih  of  Conjlantine  ; 

and  faid,  that  J,  Brawn  being  an  inhabitant  of  Falmouth  had 

paid  him,  as  re^lor  thereof,  his  tithes,  or  a  compoftcion  in-  lieu 

-thefeof,  for  his  fhare  of  the  fifh  caught  in  fuch  feyne* 

The  plaintiffs  replied  ;  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  behalf  of  the  plaintiflfsand  the  defendants  the 
Harris*!  ;  and  upon  hearing  counfel  for  all  parties ;  and  reading 
feveral  dcpofitions  taken  in  the  caufe  ;  an  indenture,  dated  the 
twentieth  of  July  17035  the  feveral  wills  of  R,  Hele  and  £. 
PoJlexfen  ;  the  indentures,  dated  the  thirteenth  of  May  and  the 
twenty-fixth  of  November  1 7 1 3  5  the  deed,  dated  the  i'econd  of 
January  1 7 1 8  ;  the  will  of  T.  Banfield  ;  the  indenture,  dated 
the  thirtieth  q£  July  1724  5  the  will  of  A.  Tonkyn  \  a  copy  of 
the  regifler  of  the  burial  of  tlie  faid  A.  Tonkyn  and  W^  Tonkyn 
his  fbn ;  the  letters  of  adminlAration  granted  to  the  plaintiff* 
Sarah  Wills  of  the  goods  and  chattels  of  A,  Tonkyn  deceafcd  ; 
an  indenture,  dated  the  firfl  of  July  1748,  being  the  plaintiff 
Matthew  WilUs  purchafe  deed  of  the  tithes  in  queition  \  and  on 

full  debate  \ 

< 

The  Court  ordered  a  trial  at  law  to  be  had  upon  the  fol- 
lowing iffue,  TO  WIT,  "  Whether,  from  time  whereof  the 
"  memory  of  man  is  not  to  the  contrary,  a  cuftom  of  tithing 
<<  hath  been  uled  and  approved  within  tJxe  redtory  and  parifh  of 

'  «  Saint 
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WiLtt  <c  SMtU  Kev&fii  othcrwife  Saint  Keryan^  in  the  county  of 
agamft  <,  Cornwall^  that  every  pari&ioner  of  the  faid  pari(h,  and  all 
ABII8.  ^j  Other  perfons  being  proprietors,  owners,  or  occupiers  of  any 
<<  fifhing  boat  or  boats,  net  or  nets,  or  other  fiihing  craft, 
<<  which  have  or  hath  been  ufually  tied,  moored,  drawn  on 
««  ihore,  or  kept  within  any  part  of  the  faid  parifh  or  reftory 
*<  at  the  time  when  they  are  not  ufed  in  fifliing,  have  or  hath 
<^  paid,  or  by  the  faid  cudom  ought  to  pay  and  anfwer  to  the 
'^  owners  and  proprietors  of  the  faid  tithes  for  the  time  being, 
«  the  tenth  part  of  all  great  and  fmall  fifli  in  kind  taken  and 
^*  caught  within  the  faid  bays  or  other  feas  adjoining  to  the  faid 
*'  reftory  or  parifh,  by,  in,  or  with  fuch  boat  or  boats,  net  or 
'*  nets,  or  other  fifhing  craft,  fo  ufually  tied,  moored,  drawn  on 
«*  ihore,  or  kept  within  the  faid  parifh  as  aforefaid,  except  only 
<<  fuch  £fh  as,  being  fo  taken  as  aforefaid,  have  been  ufed  for  bait 
<<  wherewith  to  take  other  fifh  ;''  and  in  cafe  the  jury  fhall  £nd 
a  different  mode  or  cuflom  of  tithing  within  the  fatd  rectory  and 
parifh,  that  fuch  cuflom  be  indorfed  on  the  po/lea  :  to  be  tried 
by  a  fpecial  jury  \  the  judge  to  indorfe.  See*  ;*  and  the  confider- 
ation  of  cofls  and  other  dire<5tion  to  be  referved  until  after  fuch 
trial  fhall  be  had  as  aforefaid « 

A  trial  was  accordingly  had,  and  a  verdi^l  was  given  for  the 
defendants ;  but  by  an  order  made  the  twenty-fixth  of  ^fril 
1774,  a  new  trial  was  granted  upon  the  ufual  terms;  and 
upon  fuch  fecond  trial  the  jury  found  fpecially^  <<  That  from 
*<  time  whereof  the  memory  of  man  was  not  to  the  con<j 
''  trary,  a  cuflom  of  tithing  of  fifli  had  not  been  ufed  and  ap- 
«<  proved  within  the  re£lory  and  parifh  of  Saint  Kevem,  that 
**  every  parifh ioncr  of  the  faid  parifh,  and  all  other  perfons 
«'  being  proprietors,  owners,  or  occupiers  of  any  fifhing  boat  or 
**  boats,  net  or  nets,  or  other  fifhing  craft,  which  had  been 
«*  ufually  tied,  moored,  drawn  on  ihore,  or  kept  within  any 
««  part  of  the  faid  parifh  or  reftory  at  the  time  when  they  were 
<<  not  ufed  in  fifliing,  had  paid,  or  by  the  faid  cuflom  ought  to 
*'  pay  and  anfwer  to  the  owners  and  proprietor^  of  the  faid 
**  tithes  for  the  time  being,  the  tenth  of  all  great  and  fmall  fifh 
**  in  kindt^ken  and  caught  within  the  bays  or  other  feas  adjoining 
*«  to  the  faid  redlory  or  parifh,  by,  in,  or  with  fuch  boat  or 
"  boats,  net  or  nets,  or  other  fifhing  craft  fo  ufually  tied, 
*•  moored,  drawn  on  fhore,  or  kept  within  the  faid  parifh^ 
'*  except  only  fuch  fifh  as,  being  fo  taken  as  aforefaid,  had 
*<  been  ufed  for  bait  wherewith  to  take  other  fifh  as  the  plain- 
•«  tiff  had  alledged  :  but  that,  from  time  whereof  the  mc- 
<'  mory  of  man  was  not  to  the  contrary,  the  tithe  of  fifh  had 
*<  been,  and  of  right  ought  to  have  been,  and  then  of  right 
"  ought  to  be  paid  to  the  owners  and  proprietors  of  the  tithes  of 
<«  the  parifh  of  Saint  Kevern  in  manner  following,  that  is 
"  TO  SAY,  *'  That  tithes  in  kind,  during  all  the  time  aforefaid, 
<(  had  been,  and  of  right  ought  to  be  paid  to  the  owners  and 

•*  proprietors 
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•f  proprietors  of  the  faid  tithe  of  the  faid  parifli  of  all  hook  fifli,       Witts 

«  except  bait,  landed  in  any  cove  or  port  of  the  faid  parifli  of        «^-"'/ 

*'  Satnt  Keverrtj  and  of  all  fifh,  except  bait,  landed  at  the  cove 

«*  or  port  of  Pronftacky  otherwife  PorthonJIock^  in  the  faid  parifh  ; 

•«  AND  THAT  two  Ihillings  in  the  pound  on  the  net  produce, 

**  after  deducing  the  charges  of  carrying  to  market  and  other 

**  incidental  charges  in  the  fale,  had  immemorially  been,  and 

**  ought  to  be  paid  to  the  owner  of  the  tithes  of  the  faid  parifli 

•*  of  Saint  Keverrti  as  and  for  the  tithes  of  all  fifh,  except  bait, 

<*  taken  by  the  inhabitants  of  the  faid  parifh  of  Saitit  Kenern, 

^  and  fold  without  being  landed  in  the  faid  pariQi  i  and  that 

*«  two  (hillings  in  the  pound  on  the  net  produce,  deducting  the 

«*  public   expences,  which  were  thofe  of  meat  and  drink  in 

**  putting  the  feync  on  board,  incloiing  and  tucking  the  fifli, 

♦*  drying  and  lodging  the  feyne,  had  immemorially  been,  and 

'*  ought  to  be  paid  to  the  owners  or  proprietors  of  the  tithes  of 

•*  the  faid  parifli  of  Saint  Kevern,  as   and  for  the  tithe  of  all 

*•  ftync  and  net  fifli,  except  bait,  landed  by  the  inhabitants  of 

«  Saint  Kevern  only,  at   Porthalh  or  Coverack  ports  or  coves, 

«  within  the  faid  parifli  of  Saint  Kevern  \  and  that  ftrangers 

««  or  perfons  not  inhabitants  of  the  faid  parifli  of  Saitit  Kevern, 

w  fifhing  in  the  coves  or  bays  of  Saifft  Kevern^  either  feparately 

«  or  jointly  with  the  inhabitants  of  the  faid  parifli,  had  not  paid, 

-«♦  nor  from  time  whereof  the  memory  of  man  was  not  to  the 

«  contrary,  ought  to  pay  any  tithes,  or  other  fatisfadlion  in  lieu 

"  thereof,  to  the  owner  of  the  faid  tithes  of  Saint  Kevern  in 

«  refpeft  of  fifli  caught  with  nets,  except  fuch  as  had  been 

<«  landed  at  the  faid  cove  called  Prow/lack^  otherwife  Porthou^ 

^<  Jlackj  though  the  craft  ufcd  in  taking  fuch  fifli  had  been  tied, 

«  moored,  drawn  on  fliore,  or  kept,  when  unemployed,  within 

*<  the  faid  parifli  of  Saint  Kevern^^ 

The  caufe  came  on  to  be  heard  on  the  pojlea  o»i  the  twcnty- 
iecond  day  of  "July  lafl  ;  when    , 

The  Court  ordered  the  bill  to  be  difmifl^ed  withcofts  for  the 
defendants,  unlefs  caufe  were  fliewn  to  the  contrary. 

And  fuch  caufe  being  Ihewn  this  day,  the  twentieth  of 
November  1775* 

The  Court  ordered  the  deputy  remembrancer  to  take  one  or 
more  account  or  accounts  of  what  was  due  to  the  plaintiffs  from 
the  defendants  relpeftively  for  the  tithe  of  fifli,  according  to 
the  feveral  and  refpeftivc  cuftoms  found  by  the  jurors  on  the  faid 
trial,  and  to  ftate  the  tenders  :  cods,  and  further  directions  to 
be  refcrvcd  till  after  the  report,  &c. 

Smythe,  Chief  Baron. 
.  Etre,  Baron, 
BuRLAND,  Baron. 
HoTHAM,  Baron. 

2  Brogravs 


30  oeCrees  in  nriiE  dAusfis  ^    ^ 

jtAtTtRTsii*  BkofcRAVE   againfi  MacEa 

1^  Geo.  3* 

Norfolk^  l/^th  May  1 772. 

The  mods   of  T^ttE  bill  ftated,  that  the  dean  and  chapter  dP  the.  catli€<^ 

fctiing  out  the    •*■     dral  church  of  the  Holy   and  Undivided  Trinity  nf  Not'* 

fcalir  Ind  oitt'  '^'''^*  founded  by  JSdward  the  Sixth,  vtxt  feifed  cf  the  fciie 

in  thc*par.ih  of  ^^  *^^  reftory  impropriate   of*  Worfttad^  in  the  county  «f 

W^fiead,  in  (he  Norfolk^  together  with  all  the  houfe&r  edifices^  i:ithesj  haroSf 

•nunty  of  Nar^  yards,  glebe  lands»  tithes,  as  well  of  corn  and  ^cain  as  of  aaf 

^^  '  other  thing,   comndddities,  profits,  emoluments>  and  ;appurte« 

-nances  whatfoever,  td  the  faid  .  reftary  .belongii^ ;    that  ty 

Indenture  dated  the  feventh  of  7^«^  1 76  8»  they  dcmifed,  amongft 

other  things,  all  that  their  Icite  of  the  &id  re£kory^  together 

with  all  houfesj  &c.  to  the  plaintiff  for  twenty-^one  years  j  tl»t 

,  by  vh^tue  thereof^  he  had  ever  fince  been,  and  (^iU  was  entitled 

to  all  tithes  of  corn^  grain^  and  other  things  belonging  to  tte 

reAory  ;  that  the  defendants  had  refpe^lively  occupied  xertaia 

lands  in  the  parifti^  and  had  grown  wheats  barley,  and  oats 

thereon,  which  they  had  feverally  cut  and  carried  away,  iritb« 

out  giving  him  notice  of  the  time  of  fetttng  out  the  tithes 

thereof ;  that  they  did  not  fet  out  the  tenth  iheaf  of  the  nAcat 

before  they  took  away  the  nine  parts  ;  but  had  fet  out  the  faid 

tithes  as  follows,  to  wit,  that  they  had  carried  their  refpefiine 

carts  or  waggons  into  the  refpe6Vive  clofes  or  inclofures  where 

•their  wheat  was  fo  cut  and  fevered  by  them,  and  pitched  the 

fame  upon  their  waggons  or  carts  before  they  fet  out  one  (Leaf 

thereof  as  or  for  tithes  for  the  plaintiflf,  fay  whjch  method  of 

tithing  the  plaintiff*  was  preventod  from  coiiX|)arh2g  the  -(heaves 

by  them  left  with  the  other  nine  parts,  and  bad  no  opportunitjf 

of  viewing,  or  forming  a  judgment  whether  he  had  a  fair  and 

jufl  tenth  of  the  faid  corn  or  not ;  that  he  had  divers  times 

rcquefted  them  to  fet  out  the  tenth  part  of  the  faid  wheat 

before  they  carried  away  their  nine  parts,  but  that  they  had 

refufed  fo  to  do ;  that  he  had  alfo  requeued  them  to  fet  out 

their  tithe  of  barley  and  oats  by  the  tenth  heap  or  cock,  which 

they  had  alfo  refufed  to  do,  but  had  fet  it  out  in  diSerenf 

methods,  that  it  was  impoffible  for  him  to  difirover;  whether  he 

had  his  full  tenth  or  not,  as  they  tithed  the  fame  by  the  tenth 

fwarth,  and  had  refufed  to  permit  him  to  take  his  tithe  away 

until  they  had   firft  taken  their  nice  parts  ;  .that  they  had 

threatened  him  with  actions ;  tjiat  as  there  were  numbers  q( 

gleaners, which  they  permitted  to  glean  asfoon  as  they  had  taken 

away  their  nine   parts,    by  which  means  great    part  of  his 

tithes  had  been  taken  away  and  damaged  ;  and  that  thqr  had 

let  in  their  cattle  alfo  into  the  fields  as  foon  as  they  had  gleaned 

and  taken  away  their  nine  parts,  and  before  he  could  take  away 

his  tithes,  to  his  great  lofs  and  damage.    The  bill  therefore 

prayed,  that  the  defendants  might  anfwer  the  premifes^  and  that 

aU 
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;d1  prpeeedings  migl^t  be  ftayed  againft  the  plaintiff  in  the  a^ion 
bnsttght  againft  him  by  the  defen^bnt  Mace,:  that  he  mijght  be 
reftraioed  by  injundtlon  from  taking  out  execution  on  the  iaid 
a£tion,  or  from  any  further  proceedings  at  common  law  againft 
the  phifltiff*,  until  his  juft  right  and  the  true  method  of  tithtn]^ 
irere  ftttlod  and  determined  by  the  Court ;  that  proper  iifiies 
might  be  direded  for  that  purpofH:  ;  and  that  the  defendant 
^^/bmil  might  be  reftrained  frorn^  commencing  an^r  ^uit  againft 
]Um  for  any  of  the  matters  aforciaid  until  his  jufl  right  and' 
IQSSthod  of  tithing  were  fo  fettled* 

The  def^dant  Mace  faid,  that  he  had  cut  and  fevered  hit 
wheat,  and  bound  the  fame  up  in  (heaves,  and  had  given  notice 
to  the  plaintiff  of  the  time  of  fetting  out  the  tFthes  thereof 
be6)re  he  ht  out  the  fame,  although  he  was  not  by  law 
compellable  to  give  fnch  notice;  that  purfuant  thereto  he  fetout  the 
^me^  that  he  had,  in  the  year  i-768jfctoutand  fevered  the  tcmhr 
part  of  his  wheat  by  the  fheaf ;  that  the  faid  manner  of  tithing 
wheat  had  been  always  theretofore  ufed  and  praftifed  in  the 
parifliy  and  had  been  approved  of  and  accepted  by  the  plaintiff 
during  all  the  former  years,  that  is  to  say,  by  fevering  and 
binding  the  wheat  in  {heaves,  and  placing  thofe  (heaves  in 
ifaocks  \  and  then  when  the  cart  or  carriage  was  brought 
into  the  £eld,  by  pitching  nine  (heaves  into  the  cart  or  car« 
viage,  and  fetting  by  the  tenth  fheaf  for  the  plaintiff,  and  {o 
HBtil  the  whole  clofe  was  fevered  arid  fet  out  \  that  this  was 
done  both  in  the  prefence  of  the  plaintiff*  and  his  tithing^ 
man,  many  times,  in  the  faireft  and  moil  equitable  manner, 
beginning  to  pitch  fometimes  in  one'  pare  of  the  (hock  and 
iometimes  in  another,  fo  as  to  render  any  fraud  abfolutely 
}mpra£licable  had  any  been  intended,  as-  there  was  not  \  that 
to  prevent  any  fraud,  or  even  a  miftake  in  the  cafting  of  fuch 
tithes,  he  had  employed  a  man  to  attend  during  the  whole 
wheat  harvefl  in  the  ye^r  1768  to  fee  the  tithes  of  his  wheat 
^rly  iet  out  \  that  the  (aid  man  had  done  fo  accordingly ; 
that  in  I7<$c>  he  firft  fet  out  and  fevered  the  tenrh  part  of  hi$ 
wheat  by  the  (heaf>  and  when  fo  done  fet  out  the  fame  from  the 
nine  parts  ;  that  in  both  the  faid  years  he  took  and  carried 
9way  the  fame,  leaving  the  tenth  part  thereof  fo  fet  out  for  th<? 
plaintiff;  and  that  if  he  did  not  take  away  the  fame,  it  was  hi9 
pwn  neglcA,  and  arofe  from  a  difpofition  to  harrafs  and  didrefs 
the  defendant,  and  w^  not  owing  to  the  leaff  apprehen(ion  of 
the  full  and  fair  tithe  not  being  honeflly  fet  our;  that  in  1768 
he  had  duly  and  fairly  fet  out  and  fevered  all  the  tithes  of  hi^ 
wheat,  barley,  and  oats^  which  the  plaintiff  had  accepted  and 
takep  away,  except  fome  which  he  had  left  to  harrafs  the  defends 
^nt ;  and  that  the  plaintiff  not  taking  aw^y  the  fame,  he  had  fued 
him  for  damages, and  obtained  a  verdifl  againff  him  ;  that  he  cu( 
m^  fevered  b^  his  fey  the  his  b^le^  and  Ofits  growing  on  bis  land^ 

4» 
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Kfdc^iAvs-    in  thcfaid  years,  by  which  method  of  fevering  they  were 
0gatnft        divided  into  fwarths  ;  that  he  firft  fct  out  the  tithes   thereof 
**^'^**        as  they  laid  in  IWarths,  and  after  fctting  out  thereof  he  cak'ricd 
away  the  nine  parts  of  the  fame,  leaving  the  tenth  part  thereof, 
as  and  for  the  tithe  for  the  plaintiff,  which  he  might  have  taken 
^way,  if  he  pleafed>  immediately  after  they  were  fo  fet  out,  and 
before  the  defendant  took  away  his  nine  parts  ;  and  that  if  the 
^  plaintiff*  had  not  his  full  tithes  of  the  faid  barley  and  oats,  it  was 
entirely  owing  to  his  own  wilful  negle£t  therein,  or  toa  deiign  of 
harraiEng  the  defendant.    He  admitted,  that  in  the  year  1769 
the  plaintiff'  had  given  public  notice  fome  time  before  harveft, 
that  the  tithe  of  barley  and  oats  fliould  be  fct  out  by  the  heap 
or  cock  ;  but  that  he,  the  defendant,  had  refufed  to  comply 
therewith,  it  not  being  the  mode  of  husbandry  in  the  parifliy  and 
in  that  part  of  Norfolk^  as  he  had  ever  heard  ^f,  to  heap  or  cock 
the  barley  or  oats,  but  to  cure  them  in  the  fwarth  \  that  the 
mode  of  hufbandry  with  refpeft  to  fwarth  com  was  the  moft 
convenient,  and  that  it  was  neceffary  fometimes  to  fet  out  the 
tithe  of  barley  and  oats  by  meafurement,  the  ground  being  fo 
unlevel  that  they  could  not  fet  it  out  in  fwarths.    He  denied^ 
that  he  had  ever  infffted  on  any  cuftom  in  the  pariih  for  fet« 
ting  out  the  tithes  of  wheat  otherwife  than  aforefaid  ;  but  hefaid, 
that  he  believed  that  there  was  a  mode  or  ufage  therein  of 
tithing  barley  and  oats  in  the  fwarth  when  mowed,  and  that  fuch 
mode  or  ufage  had  been  beyond  the  memory  of  man,  to  wit, 
the  grower  to  place  the  iheayes  together  in  ihocks  for  the  pre* 
fervation  of  the  fame,  and  when  the  weather  was  likely  to  be  bad^ 
or  towards  the  end  of  harveft,  to  throw  them  in  heaps  on  the 
ftubbles  until  they  got  enough  to  fet  out  the  tithe  thereof,  and 
then  to  carry  the  nine  parts  ;   and  that  in  fuch  cafes  it  was  ufual 
for  the  farmer  to  place  as  many  iheaves  in  the  fhock  or  heap  as 
he  thought  proper,  as  it  made  no  difference  to  the  plaintifi^ 
he  having  the  tenth  fheaf.     He  ftirther  faid,  that  in  cafe  the 
Court  fhpuld  be  of  opinion  that  the  ancient  methods  of  tithing 
before  fet  forth  were  contrary  to  law,  or  that  fuch  modes  or 
^uftoms  of  tithings  ought  to  be  tried  by  a  jury,  he  fubmitted  ta 
any  iflues  the  Court  Ihould  direft  for  that  purpoTe,  or  for  the 
future  to  fet  out  his  tithes  of  wheat,  barley,  and  oats,  in  fuch 
manner  as  the  Court  fhould  diredl  \  but  he  infifted,  that  he 
ought  not  further  to  be  reftrained  by  injunftion  from  entering 
vp  his  judgment,  or  taking  out  execution  thereon  againft  the 
plaintiff'  for  his  damages  and  cofts. 

The  defendant  AJbrnillixA^  that  he  was  an  occupier  of  land 
within  the  parifh  -,  and  fet  forth  the  fame  ;  and  alfo  the  modes 
^nd  cuftoms  of  tithing  wheat,  barley,  and  oats }  and  infifted,  that 
}ie  had  duly  apd  fully  fet  out  hU  tithes,  £(g. 

Th« 
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The  plaintiflF replied  ;  the  defendants  rejoined ;  and  witneflcs     BiOGiAvm 
^ere  examined  on  both  fides  }  and  upon  hearing  counfel  j       wltif 
;and  on  full  debate  of  the  matter ; 

m 

The  Court  ordered  the  bill  to  be  dlfinified  with  coils. 

The  Court  full. 


NaYLOR  <sre^M  BiLTON,  Ttiit.  Tmh, 

Nortbumberlandy  22d  June  I'nz. 

T^HE  reftor  of  Morpeth^  in  the  county  of  ^Northumberland,  .The  reaor  oc 
-*■  claims  all  tithes  arifing  therein  ;  and,  stating  that  the  ^JT',*"*^*?* 
defendants,  in  the  year  1764,  had  feverally.  occupied  the  lands  '^^  entiUwi  to 
called  Morpeth  Low  Common,  and  had  not  paid  the  tithes  of  tithes  in  kind  on 
the  oats,  wheat,  rye,  ^  and  barley,  which  they  had  refpeftivcly  Morpeth  Uw 
reaped,  prated  that  they  might  account  for  the  fame,  and  ^«ww»,  but  to 
pay  what  fhould  appear  due  for  or  on  account  of  fuch  or  any  J^J^'j^^  *^j^ 
Other  tithes.  thereof,*  ««!*" 

right  to  depaf. 

The  defendants  admitted,  that  the  plaintiff  was,  as  redlor^.of  torefifceenrheep 
Aforpethf  entitled  to  the  tithes,  both  great  and  fmall,  which  onihe&idcom* 
belonged  to  the  rcftory  ;  but  denied  that  he  was,  as  reflor,  JJJ^^"^^"*** 
entitled  to  any  tithes  in  kind,  either  great  or  fmall,  arifing  in  or 
upon  any  part  of  Morpeth  Low  Common  \  and  infifted,  that  a 
modus  of  three  ftints  of  fheep,  reckoning  five  fheep  to  a  ftint^ 
in  and  upon  the  faid  piece  of  ground,  yearly  and  at  all  times  in 
the  year,  was,  and  from  time  immemorial  had  been,  and  of  right 
ought  to  be  enjoyed  by  the  re£tor  of  the  faid  parifh,  in  lieu  of 
all  tithes,  both  great  and  fmall,  yearly  growing  within  the  faid 
piece  of  ground,  or  any  part  thereof.    They  further  faid,  that 
Morpeth  Low  Common  was  wafte  ground  ufed  and  enjoyed  by  the 
bailiffs,  free  burgefles,  and  free  brothers  of  the  borough  of  « 

Morpeth,  as  a  dinted  common  or  pafhire  ;  that  the  faid  common 
being  in  many  parts  barren  wafte  land,  the  bailiffs,  burgefi!es,  and 
free  brothers  of  the  faid  borough,  in  the  year  1 762,  improved 
the  fame  at  an  extraordinary  expence,  in  order  to  lay  the  fame 
down  to  grafs  after  it  fhould  be  made  fit  to  be  fown  with  hay 
feed  by  a  due  courfe  of  hufii)andry,  and  thereby  to  make  the 
ftints  which  each  perfon  was  entitled  to  on  the  faid  common  of 
greater  value  }  that  they  expended  in  improving  the  barren  parts 
of  the  faid  common,  from  the  thirteenth  of  O&oher  1762 
to  the  twenty* feventh  of  September  l'J^Oy  nine  hundred  and  fifty 
pounds  and  upwards  \  that  all  the  corn  which  grew  on  the  faid 
common  during  the  faid  time  was  fold  only  for  five  hundred  and 
ieven  pounds  \  that  the  faid  ftints  w;ere,  by  means  of  fuch 
improvements,  greatly  increafed  in  value,  and  would  be  further, 
if  the  remaining  barren  part  of  the  faid  common  were  improved 
in  the  faipe  manner ;  but  tbs^t  ^  total  ftop  would  1^  made  to  all 
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fiich  improvemests^  if  ths  plaintiff  eftabliibed  a  right  to.  tithe 
in  kind  of  the  corn  growing  thereon  ;  that  if  the  (aid  Morpdk 
Low  Common  was  not  exempt  from  tithes  in  kind  b^  irirtue  of 
the  faiJ  woduSy  it  was  from  all  tithes  of  corn  growing  upon  the 
barren  parts  thereof  during  the  firft  feven  years  after  the  im- 
provement thereof,  by  virtue  of  the  2.  &  3.  Edw.  6.  c.  13. ; 
that,  for  time  iirimemorial^  the  bailiffs,  burgeiles,  and  free  bro- 
thers of  Morpcthy  had  conftantly  employed  a  perfon,  as  aberi^ 
talook  after  their  cattle  dep^ilurlng  on  the  faid  common ;  that, 
beyond  memory,  a  certain  part  of  the  faid  common  had 
been  fet  apart  for  and  enjoyed  by  fvch  herd,  from  time  to  time, 
as  a  recoiDpence  for  his  trou-^Ie,  and  was  called  the  Hird^i  Ci^  f 
that,  from  time  immemorial,  divers  quantities  of  com^  hay, 
tamipsy  potatoes,  and  other  titheable  things,  had  grown  on  the 
£ud  parcel  of  ground  fet  apart  for  ibe  Herd^  and  bad  been» 
from  time  to  time,  reaped  and  gathered  by  tbt  Herd\  and 
that  neither  the  plaintiff,  nor  any  of  bis  predeceflbrs  re£tors  of 
the  ia«d  pasi&,  ever  pretended  to  claim  any  tithes  whatfoever 
upon  that  part  of  the  faid  common  ;  and  that  the  faid  non-claim 
fiumifhed  evidence  of  the  faid  modus.  The  defendants  admitted, 
that  they  were,,  ami  for  fome  time  had  been,  bailiffs,  free  bur- 
gefies,  aod  free  brothers  of  Morpeth  \  and  that,  from  the  year 
1763,  they  had  been  employed  in  managing  the  faid  improve- 
ments \  and  that,  in  the  laid  year,  they  had  (everally  grown  oa 
the  land  the  uifFerent  cx'ops  of  oats,  wheat,  and  rye,  witboot 
ietting  out  the  tithes  thereof,  or  giving  the  plaintiff  notke 
<Df  the  fame  :  and  they  fet  forth  the  value  of  their  feveral  crops, 
and  of  the  tithes  thereof* 

The  plaintiff  replied  j  the  defendants  rejoined;  andwitnefles 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  on 
both  fides  \  reading  feveral  dcpofitions  i  and  on  frill  debate  of 
the  matter  \ 

The  Court,  which  was  frill,  ordered  the  bill  to  be  retained 
until  Michaelmas  Term  1773,  with  liberty  to  the  plaintiff, 
in  the  mean  time,  to  bring  an  aftion  at  law  agaiafl  the  defend- 
ants, or  any  of  them,  for  the  tithes  demanded  by  the  bill| 
the  defendants  undertaking  to  a<lmit,  on  the  triad  of  fuch 
aAion,  the  feveral  fpecics  of  titheable  matters  by  thena  lefpeft- 
ively  fttbftradled,  as  in  their  anfwers  are  particularly  fet  forth  | 
the  confideration  oi  coils  and  of  all  further  dire^ioBS  to  be 
referved  till  after  the  faid  trial  (hall  be  had« 

By  an  order  made  the  twenty-ninth  of  November  17731 
the  time  for  the  plaintiffs  to  bring  fuch  aftion  wts  enlarged 
to  this  term  \  and  the  aftion  came  on  accordingly  to  be  tried  \ 
and  the  jury  found  a  verdift  for  the  defendants,  •"  That  the 
«  plaintiff  had  not  any  right  to  the  tithes  deoaandcd  by  hit 
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The  Court,  on  the  twenty-fourth  of  Novemher  1774*  21c*  Katior 

tordingly  ordered  the  bill  to  be  difmiOed.  v^ith  coftsj  both  at  law  "f "'>/ 
ana  in  equity* 


TxYLOlt  dgakft  BEAUMONti  tiik.    TttM, 

la*  Gto.  3. 

Tori/blre,  2$tb  Jane  1772* 

^HE  bill  ftated^  thslt  Am  Bo^is^  widow  of  ^  6(nJi>es^  At-^  rb«  improf^rla. 

•*  ceafed,  being  impropriatrix  of  part  of  the  parifh  of  San-  trix  of  the  tlihet 
daa  Magna,  in  the  county  of  Tork,  and  entitled  to  all  the  great  ^[^|;^  'Z^Z 
tithes,  and  alfo  to  certain  fmall  tithes,  particularly  to  the  tithes  the  '^r^^'^ 
of  clover  and  weld  yearly  ariflng  within  the  town  (hip  of  Crig-  SamLU  Ma^Ma, 
gle/iofu,  in  the  faid  parifli,  did,  by  indenture  dated  the  fifteenth  in  Vorkfiurt, 
o£May  1769,  demife  to  the  plaintiff,  his  executors,  &c.  all  and  ^"J^^J^/Z^^jJ^ 
lingular  fuch  great  and  fmall  tithes  in  the  faid  townfhip,  for  ^^.^  ^  ^^^  \^ 
twenty-one  years  ;  that  by  virtue  thereof  he  became  entitled  to  fnu^  that  the 
the  tithes  of  corn  and  grain  yearly  arifing  therein,  and  to  fuch  ^'thes  of  grain 
fmall  tithes  as  aforefaid  \  that  the  defendants,  during  the  year  ^^^"^^J^J^^^ 

1770,  were  and  ftill  continued  occupiers  of  land  in  the  faid  taining  *an^ 
iovmihip  I    that  they  had  reaped  therefrom   wheat,   barley,  quat  number  of 
peafe)  oats,  clover,  and  weld  \   that   by  immemorial   uHige,  fliearci,  and  ih« 
jail  occupiers  of  land  therein  ought  to  bind  the  corn  or  grain  ^**w"""^^^/*^ 
cut  by  them  into  (heaves,  and  put   the  fame  into  (hocks  or  ^^^  j^  /hea?c«! 
(locks,  containing  an  equal  number  of  (heaves,  and  to  fet  out  gee  other  cauf 
•every  tenth  (hock  or  ftock  as  for  tithes  thereof  j  that  if  there  Trin.Term,"  5. 
happened  a  le(s  number  than  ten  of  fuch  (hocks  or  (locks  in  any  Gar*  7,,    Mien, 
field)  of  any  odd  number  of  (hocks  or  (locks,  more  than  an  Term,i.  jaci* 
even  titheable  numbw,  and  lefs  than  ten,   that  then  fucih  odd  J/j"'/*''*^;,^^* 
jriumber  ought  to  be  fet  out  by  the  tenth  (heaf  5  but  that  the  -ivm*  19.  Gt7 
defendants  had  refufed  to  fet  out  their  faid  tithes  according  to  2.  EafterTerm, 
iuch  cuftom  \  that  a  lefs  quantity  than  a  fair  tenth  of  fuch  corn  22.  Geo.  a. 
and  grain  had  been  fet  out  \  that  the  fame  had  been  thrown 
difperfedly  about  the  fields,  and  in  the  furrows  and  low  and 
damp  parts  of  the  faid  fields,  whex'eby  the  fame  was  damaged 
and  fpoiled,  before  it  could  be  carried  away  by  the  plaintiff; 
and  that  they  had  refufed  to  difcover  the  quantities  of  their 
titheable  matters  aforefaid*     The  bill   therefore  prayed,   tiiat 
ihey  might  account  with  and  pay  to  the  plaintiff  what  (hould 
appear  to  be  due. 

The  defendants  faid  they  were  ignorant  whether  Ann  Bo^ues  1^]^"^^^^ 
was  impropriatrix  of  part  of  the  pari(h  of  Sandail  Afagtia,  and  of  do#er,  fay» 
entitled  to  the  great  tithes,  and  alfo  to  certain  fmall  tithes ;  that  they  pay  a 
-but  infiftcd,  that  neither  (he  nor  the  plaintiff  was  entitled  to  the  **«^'  '^  tJ«  vi. 
tithe  clover,  they  paying  each  a  certain  yearly  fum  of  money,  ^  °  In'jicu 
called  a  modus f  to  the  vicar  of  Sandail  Magna,  in  lieu  of  tithe  of  tuhe'hay  and 
hay,  herbage,  agiftment,  and  clover,  which  was  always  under-  a<utnj<fm,  aid 
•    Vol.  HI.  D  d  ftood  f»»«  clover  is 

covered  thereby  j 
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Tat  tot  ftood  to  bc  as  hay ;  that  fuch  of  them  as  had  grown  any  tM 
H^  had  heretofore  paid  five  fhillings  by  the  acre^  indead  of  tithes 
BtAUMONT.  .^  \i\tii  ;  and  that  they  were  ftill  ready  and  willing  to  pay  in 
•*  "^r^^ti  ^a**  ^^^  ^^^^  manner,  but  that  they  had  not  been  requefted  by  the 
Lod  the  citiK  at  Plaintiff  to  pay  any  thing  for  the  fame,  fince  the  date  of  the 
the  rate  of  51.  faid  leafe«  They  alfo  faid,  that  they  were  ready  and  willing  to 
•nacrei  pay  fmall  tithes  to  the  plaintiff*,  in  cafe  he  proved  himfelf  well 

and  lawfully  entitled  to  the  fame ;  and  that  they  had  paid 
him  fuch  fmall  tithes  as  he  had  demanded.  They  admitted, 
that  they  had  reaped,  gathered,  and  fevered  from  off  their 
M  to  grain,'  that  lands  large  quantities  of  wheat,  barley,  peafe,  beans,  and  oats, 
there  was  no  and  faid  that  before  they  began  to  reap  their  crops,  they  fcnt 
cuftomtofetthe  notice  in  writing  to  the  plaintiff  that  they  (hould  begin  tofheu't 
^**'**.    ^^^^  cut,  and  reap  on  fuch  days,  as  in  the  notice  was  fpecified,  and 

and  tiiat  they  ^^^^^  ^^^  ^^^^^  ^^  ^^^^  '^^^^  ^^^^  would  and  ihould  be  duly  fet 
liad  fully  and  Out  and  fevered  by  them  refpeAively  from  the  remaining  nine 
ftiiriy  fet  out  the  parts  thereof  in  iingle  {heaves,  and  thereby  defired  him  to 
tithes  in  finglc  ^^^^  ^^^^  ^f  f^^^x  tithes  in  fheaves,  and  to  carry  them  away  ; 
was  die  ^fusi  ^^^^  ^^^  ^**^  tithes  of  corn  were  honeftly,  fully,  and  fairly  fet 
mode  of  fetting  oUt,  and  by  fuch  notices  tendered  to  the  plaintiff  in  full,  but 
•HI  fuch  tithes,  that  he  had  negleAed  to  take  care  thereof,  and  had  let  them 

lie  and  fpoil  on  the  land  to  their  great  prejudice ;  that  there 
was  not,  to  their  knowledge  or  belief,  any  immemorial  nfage 
or  cuftom  of  fetting  out  tlie  faid  tithes  in  docks  or  flocks,  as 
in  the  bill  was  mentioned  \  that  neither  was  there  an  immemo- 
rial cuftom  for  fetting  the  tithe  com  up  with  the  remaining  nine 
parts  in  ihocks  or  (locks  \  but  that  on  the  contrary,  in  the 
year  1770,  and  for  a  number  of  years,  feveral  of  the  brmers 
and  their  ihearers  had  fet  out  their  tithes  in  fingle  iheaves,  as 
in  the  prefent  cafe;  and  that  that  was  the  ancient  and  legal 
method  or  cuftom  of  the  fetting  out  tithes  :  and  they  fet  forth 
the  quantity  of  land  they  held  in  the  pariih,  and  the  qualities 
and  values  of  the  titheable  matters  and  things  which  they  had 
growing  thereon. 

The  plaintiff  replied ;  the  defendants  rejoined ;  and  feveral 
witneffes  were  examined  thereon  on  both  fides;  and  upon 
hearing  counfel  for  all  parties  \  and  reading  the  depofitions ; 
and  on  full  debate ; 

The  bUl  difmiff.  The  Court  difmiffed  the  bill,  as  to  the  tithes  of  clover, 
cd  withcoft*,  as  ^\i\^  cofts,  and  ordered  the  defendants  to  account  for  the  tithes 
TiMs^^^Sh      of  °^'  ^veld,  at  the  rate  of  five  fhillings  an  acre. 

weld  decreed  at   S^- »«  acre. 

An iflue directed  The  Court  alfo  dircfted  the  following  iffue  to  try,  «  Whe- 
co  try  the  cuf-  «  ther  by  ancient  and  immemorial  ufage  and  cuflom  obferved 
torn  of  fetting  (c  ^nd  approved  within   the  townfhip   of  Criggieftcn,  in  the 

<<  parifh  of  Bandall  Magna^  and  the   titheable  places  thereof, 
<<  all  the  occupiers  of  land  there  have  been  ufed  and  accuf- 

^  tome^f 


The  cauft 
heard. 
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^<  tomedi  and  of  right  ought  to  bind  all  their  corn  or  grain       Taylor 

*«  cut  or  gathered  by  them  in  any  field  into  fheaves,   and  put         agtanji 

«<  the  fame  into  fhocks  or  flocks,  containing  an  equal  number    B«aomomt, 

•'  of  (heaves,  and  to-fet  out  every  tenth  {hock  or  ftock,  as  or 

«<  for  the  tithes  thereof,  and  if  it  (hould  happen  in  any  year 

«  that  there  had  been  a  lefs  number  than  ten  of  fuch  (hocks 

<<  or  (locks  in  any  field,  or  any  odd  number  of  (hocks  or 

^  ftocks  more  than  even  titheaUe  number,  and  lefs  than  ten, 

<<  then  whether  the  tithe  of  fuch  number  of  (hocks  or  (locks, 

*<  lefs  than  ten,  or  of  fuch  odd  number  of  (bocks  or  (locks, 

*<  had  been  or  ought  to  be  fet  out  by  the  tenth  (heaf/'    In  cafe 

the  jury  (hall  find  a  different  cuflom  of  tithing  fuch  corn  or 

grain,  fuch  cuftom  to  be  endorfed  on  the  postea*    The  caufe 

to  be  tried  by  a  fpecial  jury  \  the  judge  to  indorfe,  &c.  and  the 

deputy  remembrancer  to  tax  the  cods,  to  take  the  account,  and 

fettle  the  iiTue  }  and  cods  and  further  diredlions  to  be  referved. 

The  ifliie  was  accordingly  tried  by  a  fpecial  jury,  and  the  A  verdlA  !n  fa- 
jury  found,  **  That  by  an  ancient  and  immemorial  ufagc  and  vour  of  the  im- 
«'  cuftom  obferved  and  approved  within  the  townfhip  of  prop"*^*** 
*<  Crigglejfone^  and  the  titheabie  places  thereof,  all  the  occu- 
^'  piers  of  land  there  have  been  ufed  and  accu domed,  and  of 
^  right  ought  to  bind  all  their  corn  or  grain  cut  or  gathered 
<*  by  them  in  any  field  into  (heaves,  and  put  the  fame  into 
'<  (hocks  or  ftocks,  containing  an  equal  number  of  (heaves, 
**  and  to  fet  out  every  tenth  (hock  or  (lock,  as  or  for  the  tithe 
^  thereof,  and  if  it  had  happened  in  any  year  that*  there  had 
^<  been  a  lefs  number  than  ten  of  fuch  (hocks  or  ftocks  in  any 
'^  field,  or  any  odd  number  of  (hocks  or  ftocks,  more  than  an 
«  even  titheabie  number,  and  lefs  than  ten,  then  that  the  tithe 
^  of  (uch  number  of  (hocks  or  ftocks,  lefs  than  ten,  or  of  fuch 
<<  odd  number  of  (hocks  or  ftocks  had  been,  and  ought  to  be  fee 
<<  out  by  the  tenth  (heaf,  in  manner  and  form  as  alledged  by  the 
«*  plaintif 

Thb  Court,  on  the  eighteenth  o(  November  17731  ordered  The  dthes  of 
the  defendants  to  account  with  the  plaintifif  for  their  feveral  grain    decreed, 
and  rcfpcdlive  tithes  of  corn  and  grain,  in  manner  demanded  *f  <J«n|»od«<l  *>/ 
by  the  bill,  together  with  cofts  to  this  time,  both  at  law  and 
in  this  court ;  the  deputy  to  take  faid  account,  and  to  tax  the 
cofts,  &c. 

Glass  ap^aM  Caldwall.  tiin  tir  , 

^    -^  12.0x0.3. 

Hereford/hire^  23^  July  1772. 

'TpHE  reftor  of  Penfcomb^  in  the  county  of  Hereford,  claimed  The   reftor  of 

-■"    the  tithes  both  great  and  fmall  yearly  arifing  in  the  faid  ^^fef^AnHtr^ 

pari(hj  and  ftated,  that  the  defendants,  in  the  year  1770,  re-  -^^f^^l^f^^^ 

fmall  titlKi  q{ 
the  parHh  far  the  year  2770,  and  fays,  that  he  gave  the  defendants  notice  on  the  nineteenth  of  l^^m. 
let  1769,  that  he  intended  to  take  hit  tithet  in  kind  the  cpfuing  year>  and  on  the  twentieth  of  Ftbruarj 
feUowins  V^^  another  notice  to  the  fame  eife^. 

D  d  a  fpcftively 
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CtAtt 

CalbwalI* 


the  dekAkM 
Uyy  that  tbey 
vrcreundcroom. 
poHtion  for  their 
tithes  with  the 
ibrtner  Tt€bat ; 
that  the  plaintiff 
had  received  the 
fiune  for  the 
time  h9  had 
freeiireftoriand 
chat  a  notice  on 
the  nineteenth 
oiDtctmhtr  wat 
not  fuilicient  to 
deternnineacom- 
pofition,  payable 
<»fily  fcven  da/s 
Alttrwaid*. 


fpeftively  occupied  lands  therein,  from  which  they  had  reaped, 
mowed,  and  carried  away  wheat,  barley,  oats,  rye,  peafe,  beanS| 
hay,  and  clover,  and  on  which  they  had  kept  and  fed  cows, 
ewes,  and  other  fheep,  which  yielded  milk,  calves,  lambs,  and 
wool ;  that  they  had  alPo  agifted  thereon  for  hire  or  otherwife 
barren  and  unprofitable  cattle,  and  had  divers  Tows  which  had 
pigs,  a  number  of  geefe,  ducks,  hens,  and  other  poultry, 
which  had  produced  goflings,  ducklings,  chickens,  and  eggs ; 
and  alfo  that  they  had  cut  underwood  and  coppice  wood  there- 
from, the  tithes  of  all  which  they  had  fubftrafted,  and  refoied 
to  pay,  under  a  pretence  that  there  was  fome  exifling  compofi- 
tion  or  agreement  for  thd  fame.  The  bill  then  charged  that 
the  plaintiff  had  never  entered  intp  any  agreement  with  them 
for  their  tithes  for  the  prefent  year ;  but  on  the  contrary  infifted, 
that  on  or  about  the  nineteenth  day  of  December  laft,  he  had 
caufed  a  notice  in  writing  figned  by  him,  dated  the  fifteenth 
of  that  month,  to  be  delivered  to  each  of  the  (aid  defendants 
to  the  eScd  following,  xiz.  <<  that  the  great  and  fmall  tithes 
<<  due  to  the  plaintiff  from  the  farms  each  df  the  faid  defend* 
*<  ants  occupied  would  be  taken  in  kind  the  enfuing  year  '^ 
that  on  the  twentieth  day  of  February  laft,  he  caufed  another 
notice,  figned  by  him,  to  be  delivered  to  each  of  them,  that 
he  intended,  purfuant  to  the  former  notice  given  in  December 
1 769,  to  gather  in  kind  all  the  faid  defendant's  tithes,  both 
great  and  fmall,  which  ihould  arife  and  become  due  to  him 
from  the  farms  they  feverally  occupied  in  1770  ;  and  that  they 
ftill  refuted  to  comply  with  fuch  notices,  and  would  not  fet 
out  their  tithes. or  make  him  any  fatisfa£tion  for  the  fame,  ex* 
cept  the  pretended  compofition.  The  bill  therefore  prayed, 
that  they  might  be  decreed  to  account  for  the  fingle  value  ot 
the  tithes  of  all  the  titheable  matters  aforefaid,  and  pay  the 
t>Iaintiff  what  Should  appear  due  to  him  from  them  refpec- 
tively.  ' 

The  defendants  admitted,  that  the  plaintiff  was  refior,  and 
eiltitled  to  all  the  tithes  arifing  in  the  parifb,  or  to  fome  com* 
pofition  for  the  fame  ^  and  that  they  had  the  titheable  matter* 
in  the  year  1770  as  charged  by  the  bill ;  but  they  denied,  that 
the  tithe  thereof  ought  to  have  been  fet  out  to  thp  j^aintiff,  ac- 
cording to  the  notice  ftated  in  the  bill,  .    . 

The  defendant  Caldnaalt  faid,  that  from  the  time  he  entered 
on  his  lands  in  the  faid  parifh,  which  was  about  twenty-five 
years  ago  to  the  month  of  June  1767,  when  the  plaintiff  was 
prefented  to  the  re^ry,  he  bad  rented  the  tithes  of  the  faid 
lands,  and  all  other  his  tithes,  except  poultry,  chickens,  and 
eggs,  for  which  he  paid  tithes  in  kind,  and  a  cempo/iHon  to  the 
reftor  for  his  other  tithes  of  nine  pounds  a-year,  on  the  twcn- 
ty-fij^th  of  December  in  each  year ;  and  that  he  had  paid  the 

faiJ 
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faid  coznpofition  to  the  plaintiff  for  two  years^  who  had  giyen        Glass 
him  a  receipt  for  the  fame.  ^  ^P"*^ 

The  defendant  Bennett  faid,  that  be  had  occupied  a. farm  for 
ten  years  paft ;  that  he  had  paid  three  pounds^  ten  IhtllingSj  at 
a  compofition  in  lieu  of  his  tithes,  except  as  aforefaid  ;  that  he 
had  paid  the  fame  to  the  faid  plaintiff  for  the  faid  two  years^ 
and  had  got  his  receipts  for  the  fame.  He  admitted^  that  on 
the  nineteenth  day  of  Deceniber  1 769,  the  plaintiff  had  caufed 
fuch  written  notice,  iigned  by  him,  to  be  delivered  to  the  de^ 
fendants,  and  that  no  new  agreement  had  been  made  for  their 
tithes  for  17  70,  otherwife  than  aforefaid  ;  but  he  infiftedi  that  * 
the  faid  agreement  for  a  compofition  of  their  tithes  ftill  fubfifted, 
as  the  notice  delivered  was  not  regular,  being  too  ihort  a  notice  be- 
fore Cbrifimas  1769  \  and  therefore  that  the  plslintiff,  notwit];i^ 
(landing  fuch  notice,  was  bound  to  accept  from  them  the  faid 
compofition  money  of  nine  pounds,  and  three  pounds,  ten  fhil« 
Ungs,  in  lieu  of  their  tithes  for  the  faid  year,  ending^at  Cbrt/lmai 
1770. 

The  defendants  faid,  that  accordingly  on  the  faid  twenty-* 
fixthdayof  Decepther  1770,  they  had  refpeftively  tendered  to 
the  plaintiff  the  faid  compofition,  which  he  had  refufed '  to 
accept  \  and  they  infiAed,  that  they  ought  not  to  account  iot 
any  of  their  titheable  matters  in  1770,  or  to  make  him  in  re^ 
fped  thereof  any  fatisfaftion  other  than  the  faid  comppfitioil 
gforefaid. 

The  plaintiff  replied ;  the  def<^ndants  rejoined  \  and  witnefle3  The  cvcSk 
were  examined  on  the  part  oftbe  defendants  only;  and  upon  hear-  heaid, 
jng  counfel  on  both  fides ;  and  reading  feveral  proofs  taken  i|i 
the  caufe,  and  the  receipts  for  money  in  lieu  of  tithes  figned  by 
the  plaintiff,  dated  the  fifteenth  of  December  1769,  and   the 
twentieth  of  Fehruan  following  j    the  caufe  was  ordered  to  tj,^  court  take 
(land  over  for  the  judgment  of  the  Court  \  and  the  fame  being  timeioconfidcu 
continued  in  the  paper  accordingly  | 

The  Court  ordered  the  defendants  to  account  for  all  and  .^jj^  ^^y^  ^^^ 
Angular  the  titheable  matters  and  things  demanded  by  the  bill,  aced  u>  kmd« 
iriUi  cofts. 

«  Parker,  Chief  Baron. 

Smtthe,  Baron. 
Adams,  Baron, 
FerrotTi  Baron^ 


Sd  3  Alum 
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MicB,  TiiM,  All  IN  azainfl  Herbert. 

Gloucijlirjbire^  l6ti  December  I772« 
The  dean  and  'T^HE  plaintiff  exhibited  twelve  feparate  bills  of  complaint  la 
cSrtff  mT '-  ^^^*  ^^^^^  agairifk  the  defendants  ;  and  they  were,   by  aa 

propriators  *  of  ^^^^^  of  this  court,  dated  the  twenty-fifth  of  January  1771,  con- 
ChurchdtwH  and  ^l^aded  upon  the  terms  and  conditions  mentioned  in  the  order. 
Huckiec9tty  in  The  bills  flated,  that  the  dean  and  chapter  of  the  cathedral 
^^^^^^'^^  church  of  the  holy  and  undivided  trinity  of  Briflol,  in  the 
tithes  of  milk  in  ^ounty  of  Gloucefter^  were  on  the  fourth  oi  April  1765,  and 
kind  arifing  for  many  years  before,  and  ever  fince  had  been  feifed  in  fee  of 
from  cowt  kept  the  reftory  of  Churchdowrty  otherwife  Churjdown^  and  the  mem- 
of  *  cwwJ2*  ^^  ^^  ^'^  ^^^^*  together  with  HuchlecoH  and  the  members 
^udElbridwM*   *  thereof,  together  with  all  the  glebe  lands,  and  all  other  lands, 

tenements,  tithes,  oblations,  portions,  penfions,  and  other  here- 
ditaments, profits,  commodities,  advantages,  and  pre-eminences 
whatfoever  thereto  belonging  •,  the  rents,  reverfions,  and  fer- 
vices  thereof;  and  all  and  lingular  the  tithes,  both  great  and 
fmall,  of  every  fpccies,   kind,  or  denomination  yearly  arifing  in 
the   tithings  of  Chtirchdoiun  and  Elbridgey  in  the  faid   parilh  ^ 
that  being  fo  feifed,  they  did,  by  indenture  of  leafe,  dated  the 
fourth  of  April  1765,  demife  the  faid  reftory,  tithes,  hercdita- 
me/its,  and  prcmiles,  with  their  appurtenances,  to  SirPm  Boteler^ 
Bart,  his  executors,   &c.  for  twenty- one  years;  that  Sir  P. 
Boteler^  by  indenture,  dated  the  twentieth  of  December   1768, 
demifed  to  the  plaintiff,  his  executors,  &c.  all  the  tithes  of 
c6rn,  grain,  and  hay  yearly  growing  in  the  tithing  aforefaid, 
together  with  all  other  tithes  both  great,  mixed,  and  fmall, 
profits,  emoluments,  advantages,  and  appurtenances  whatfoever 
arifing  in  the  faid  tithings  (the  tithes  01  Hucklecoity  in  the  faid 
pari(h,  only  excepted)  to  hold  to  him,  his  executors,  &c.  for 
twelve  years  \  that  by  virtue  of  the  faid  leafe,  the  plaintiff  vras 
entitled  to  all  tithes,  oblations,  and  offerings  arifing  in  the  faid 
tithings,  except  as  aforefaid ;  that  the  defendants  had,  durlnz 
the  time  the  plaintiff  was  fo  entitled,  feverally  occupied  di- 
vers fkrms    and  lands  in   the  faid  tithings,    and  had  yearly 
therefrom  vhcfit,  barley,  pcafe,  beans,  pats,  and  other  grain, 
turnips,  calves,  lambs,  pigs,  and  wool  (horn  from  the  iheep 
kept  thereon;  that  they  had  depaftured  dry  and  unprofitable 
cattle  thereon  ;  that  they  had  fold  a  number  of  pigeons  bre4 
thereon  ;  that  they  had  kept  cows,  from  which  they  had  milk 
and  other  titheable  matters,  the  tithes  whereof  they  bad  paid, 
excepting  the  tithes  of  milk,  which  they  had  refufed  to  fet  out 
or  pay,  on  a  pretence  that  there  was  fome  modus  in  lieu  thereofj 
whereas  the  plaintiff  charged,  that  the  tithe  9f  milk  was  due  o^ 
common  right,  and  that  tho'e  was  no  modm  in  lieu  of  or  any 
exemption  for  the  non-payment  thereof.    The  bill  therefore 
prayed  an  account  of  the  tithe  of  milk  they  feverally  had  fron\ 

the 
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the  coxrs  they  had  kept  and  depaftured  in  the  tithings  of  Attiw 
Cburchdown  and  Elbridge^  fince  the  twenty-fifth  of  March  1 769,  ^g^infi 
to  the  time  of  filing  of  the  bill»  and  payment  for  the  fame.  HtRBiRT* 

The  defendants  admitted,  that  the  plaintiff  was  entitled  in 
manner  mentioned  in  the  biil,  but  iniifted  on  a  modus  in  lieu  of 
the  tithe  of  milk  in  kind* 

The  plaintiff  replied  \  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  both  (ides  ^  and  upon  hearing  counfel  on 
both  fides ;  and  reading  the  feveral  proofs  taken  in  the 
caufe  ; 

The  Court  ordered  a  trial  at  law  to  be  had  upon  the  follow* 
ing  iffue,  to  nvHy  "  Whether  there  hath  been,  for  time  whereof 
<*  the  memory  of  man  is  not  to  the  contrary,  a  modus  or  cuf* 
^  tomary  payment  of  right  due  and  payable,  and  which  for 
<<  time  immemorial  hath  been  paid  and  anfwered  to  the  reAors 
<^  of  the  parifli  of  Churchdoivn^  in  the  pleadings  of  this  caufe 
<<  mentioned,  or  to  their  leffees  or  tenants,  by  the  occupiers  of 
^  land  within  the  faid  parifli,  who  have  had  milch  cows,  a  cer* 
*'  tain  fum  of  one  penny  for  each  milch  cow,  in  lieu  of  tithe 
«<  in  kind  of  milk  yearly  atiiing  within  the  faid  parifli,  or  the 
««  titheable  places  thereof,  payable  at  Lady  Day  in  each  year." 
The  plaintiff  in  equity  to  be  plaintiff  at  law ;  to  be  tried  by  a 
Jpecial  jury,  and  the  judge  to  indorfe,  &c. 

The  iffue  was  accordingly  tried  by  a  fpecial  jury,  who 
found  that  there  had  not  been  any  fuch  modus  or  cuflomary 
payment  as  fet  up  and  alledged  by  the  defendants. 

The  Court,  on  the  fixth  of  May  1773*  ordered,  that 
the  defendants  do  account  for  and  pay  to  the  plaintiff  the 
tithes  of  milk  in  kind,  as  demanded  by  the  bills,  together  with 
cofls  thereof  to  this  time ;  the  deputy  remembrancer  {a)  to  take 
the  faid  account,  and  to  120,  the  coft$« 

Smtthe,  Chief  Baron. 
Adams>  Baron. 
Perrott,  Baron. 
£tre,  Barortm 

(m)  FxANClt  Ingram,  £fq.  Depuiy  Remtmhaasern 


Andrews  agninft  Eaton,  Micw.  Tint, 

13*  Cxo  3. 

EJfeic^  1 2/i  December  iT]7,n  ^ 

^T^E  plaintifi^  as  impropriator  of  the  pariih  of  Bulmer,  in  The  cuAomary 

-■•     the  county  of  Ej/ex,  claimed  all  the  great  tithes,  and  par-  «n«thod  of  tith- 

ticulaply  the  tithes  of  wheat,  and  all  other  corn  and  grain  >ns.w^««Jn  th« 

4  *^  «*  4  »»fing  to  £jw. 
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^^^]^V  wifing  tticrcin,  and  ftatcd,  that  the  mode  of  tithiog  wheat  lo 

£A?oif  ^^^  ^^^^  parifli  had  been,  for  time  immemorial,  for  the  owners 

'  or  occupiers  of  land  there  to  (hock  the  wheat  reaped  on  their 

.  landsj  and  to  fet  out  every  tenth  £bock|  as  the  tithe  there- 

The  defendant  admitted,   that  the  plaintiff  had   been  for 
thirty  years  paft  feifed  of  the  imprc^riate  reftory  of  Bultmri 
and  th^t  he  was  entitled  to  all  the  great  tithes/ and  particularly 
to  the  tithes  of  wheat  arifing  therein  ;  and  Jie  faid,  that  he, 
the  defendant,  had  entered  on  the  farm  which  he  held  in  the 
parifh  about  iixteen  years  ago  ;  that  for  all  that  time  he  had 
/  compounded  with  the  plaintiff  for  the  tithes,  except  during 
four  years,  in  which  the  plaintiff  had  taken  the  tithes  of  com 
in  kind  ;  that  during  the  faid  four  years,  except  the  year  1770, 
he  had.  fet  out  the  tithes  of  his  wheat  by  throwing  out  with 
the  fork  every  tenth  fheaf,  at  the  time  he  loaded  his  own  nine 
parts,   in  order  to  carry  them  home  ;  and  that  the  plaintiff  had 
accepted  the  fame,  as  he  alfo  did  from  the  other  occupiers,  until 
the  laft  year.    The  defendant   further  faid,  that  the  tithe  of 
wheat  had  from  time  to  time,  for  a  long  courfe  of  years,  been 
rendered  in  fuch  a  variety  of  ways,  that  he  did  not  know  what 
was  the  true  mode  or  cuftom  of  tithing  wheat  in  the  faid  parifh  ; 
but  he  denied,  that  the  manner  of  tithing  wheat  therein  had, 
for  time  immemorial,   been  for  the  owners  or  occupiers  of 
lands  to  fhock  the  wheat  reaped  on  the  land,  and  to  fet  out 
every  tenth  0iock  for  the  tithe ;  and  infifted,  that  according  to 
the  determination  of  this  court,  the  tithe  of  wheat  ought  to  be 
fet  put  by  every  tenth  iheaf  upon  the  open  field  in  fuch  a 
yray   as  it  might   be  compared  and  viewed  with  the  £urmen 
own  nine  parts,  and  that  fuch    a  quantity  of   corn  ihould 
be  tithed  at  a  time,  as  the  number  of  harveft  men  and  other 
1(l:rength  employed  in  harvefVing  the  com,  and  the  circum- 
(lances   of  the  weather  would  admit  of,   taking   always  care 
never  to  dp  any  thing  that  fhould  appear  to  be  vexatious  or  in- 
jurious to  the  o\vner  of  the  tithes  \  that  he  was  advifed  always 
*to  give  the  plaintiff  notice  of  his  beginning  the  harveft;  that  in 
the  year  1 776  he  had  fo  done,  and  had  fet  out  the  tithe  in  (heaves, 
and  that  fuch  piethod   of  tithing  his  wheat  in  the  iaid  fields 
was  proper  \  that  he  always  had  heen  willing  to  difcover  by  what 
rule  or  method  the  fame  had  been  fet  out,  if  the  plaintiff  had 
applied  ^  and  he  denied,  that  there  was  any  fuch  cuftom  in  the 
parifh  for  th^  tithing  of  wheat,  as  was  allcdged  in  the  bill ;; 
and  he  infiftedi   that  the  plaintiff  was  not  entitled  to  the  decree 
pf  this  court  for  eftablifliing  the  fame* 

Tlie  plaintiff  replied  \  the  defendant  rejoined  \  and  witneflcs 
^(re  examined  on  ^oth  fides  y  and  uppn  hea^'ing  counfel  \ 

•  and 
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«nd  reading  the  anfwer,  and  likewHe  the  fcvcral  proofs  in  the      Awp«twi 
caufe  ;  and  a  notice  in  writing  figned  by  the  defendant  ;  eI'Tow 

Th£  Court  ordered  the  bill  to  be  difmifled  with  cofts. 

SmtthEi  Chief  Baron, 
Adamst^  Baron. 
Perrott,  Baron. 


Bree  azaittS  Chaplik.  *^'««-  ^ttn. 

Lincolnjbirey  \j^h  Dtcmher  1772. 

'T^HE  reftor  of  Rjfome^  otherwife  Rjfolnty  in  the  county  of  The  waor  of 
^    Lincoln^  claimed  all  tithes,  oblations,  offerings,  obventions,  ^yf>^t  in  Un* 
and  other  ecdefiaftical  dues  yearly  arifing  therein  ;  and  dated,  ^Juthiiintoi 
that  the  defendant,  ever  fince  the  plaintiflF's  induction  on  the  ofthe  whole  pa- 
fecond  of  December  1766,  had  been  owner  and  occupier  of  all  nfli,  and   aifo 
the  lands  in  the  ^pariih,  and-for  two  years  paft  had  growed  certtki  lands  in 
thereupon  corn,  grain,  and  hay,  that  he  had  fed  and  depaf-  Sl^'^J^^^ 
tured  thereon  milch  cows,  as  alfo  flieep,  which  produced  milk,  asthew^^iiaffif 
lambs,  and  wool;  •that  he  alfo  had  a  number  of  calves,  pigs,  belonging  to  tht 
and  colts ;  that  he  had  alfo  fed  and  depaftured  thereon  barren  ^^vy- 
and  unprofitable  cattle  for  hire ;  that  he  had  taken  in  a  number  ^  ^•7-  ^^*  P» 
of  iheep  to  be  agifted  ;  that  he  had  turnips,  part  whereof  he     * '  ^* 
bad  fold ;  that  he  had  cut  underwood,  and  made  part  into 
£iggots,  which  he  fold,  and  alfo  fold  the  remaining  part  \  and 
that  he  had  had  divers  other  titbeable  matters  and  things,  the 
tithes  of  which  were  due  and  owing  to  the  plaintiff!    The 
bill  then  ftated,  that  by  an  ancient  terrier  exhibited  the  twen- 
tieth of  September  1601   hj  John  Herd,  clerk,  then  redor  of 
the  pariih,  and  J.  Settle/  and  J,  Pell^  parithioners  there,  and  ' 

depofited  in  the  regiftry  of  the  bifhop  of  Lincoln^  it  ap- 
peared, that  the  glebe  lands  of  the  parfonage  confifted  of  t-he 
particuljirs  following :  First,  that  there  was  belonging  to  the  faid 
re£h>ry  or  parfonage  ofRj/bmey  otherwife  Rjfo/m,  one  clofe  lying 
north  and  fouth,  abutting  on  the  north  upon  a  common  high* 
way  to  a  farm  called  W^oes  Farm^  betwixt  the  church  yard 
and  the  north  fide  of  the  fame  clofe,  upon  the  eaft  upon  - 
the  grounds  of  Wyftois  Farms^  upon  the  fouth  on  the  heek, 
and  upon  the  weft  upon  a  clofe  called  Kylne  Garth.  Secondly, 
that  there  was  bdonging  to  the  faid  rt&orj  and  parfohage  of 
Rjfomey  otherwife  Rjfolm,  another  little-pingle  lying  on  the 
north  fide  of  a  parler  belonging  to  Spencers  Farm,  abutting  upon 
the  eaft  on  the  highway  through  the  town,  upon  the  north 
f>n  the  compion  fields,  and  upon  the  weft  on  two  leas  belonging 
to  the  faid  parfonage,  and  were  fometimes  the  parfon's  to  fow 
hemp  or  lyne  on.  Thirdly,  that  there  belonged  to  the  faid 
parfonage  two  lands  of  arable  lying  withiq  t}ie  ihort  furlong 
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Agatnft 


The  defendant 
lays>  thit  thepa- 
rith  confifta  of 
one  boufe  and 
fix  hundred  and 
levency-one  a- 
crea  of  land ; 
that  he  it  own- 
er and  occupier 
of  all  the  lands 
intbepariihyand 
alio  ofa  trad  of 
land  either  in  or 
adjoining  to  the 
paiifli  called 
Grange  dt  Ljngs, 
9nd  containing 
leven  hundred 
and  fifty-nine  a* 
creai 


that  Grange  di 
Lyngif  prior  to 
tlic  CwncU  of 
l^attran^  waa 
parcel  of  the 
poiTefiion  of  the 
monaftery  of 
farlingt,  a  RJO- 
paftery  of  the 
Prfmcnftraittitian 
^tder\ 
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next  Lincoln  Jfrjr^,  towards  the  weft  fide  of  the  faid  farlong, 
abutting  upon  a  meare  on  the  wefl  fide^  upon  the  fouth  on 
the  meare,  and  upon  the  ead  and  north  on  the  arable  lands 
on  the  fame  town.  Fourthly,  that  there  was  not^  nor  were 
any  houle  or  houfes  or  other  grounds  belonging  to  the  fame 
parfonage,  fave  only  the  church-yard  and  n6  church.  The  biU 
then  further  ftated»  that  the  boundaries '  of  the  glebe  lands 
belonging  to  the  faid  partfti  had  been  fo  altered  and  varied  by 
inclofures  made  by  the  defendant  and  other  perfons,  whofe 
eftates  the  defendant  had  in  the  lands  by  hioi  occupied  at  dif- 
ferent times,  that  he,  the  plaintiff,  could  not  afcertain  the 
identical  lands  of  which  tlie  faid  glebe  lands  confifted.  The 
bill  therefore  prayed,  that  the  defendant  might  anfwer  the  pre« 
mifes,  and  fet  forth  the  federal  fpecies  of  tithes  gro^ng, 
renewing,  and  increafing  upon  the  lands  fo  by  him  occupied 
as  aforefaid,  and  the  values  of  fuch  tithes^  and  might  account 
with  the  plaintiff  for  the  fame. 

The  defendant  admitted,  that  the  plaintiff  was  reftor,  but 
denied,  that  he  was  entitled  to  tithes  in  kind ;  and  he  faid,  that 
he  was,  and  had  been  ever  iince  the  plaintiff  had  been  re£hir^ 
fole  owner^  and  occupier  of  all  the  lands  in  the  parifh,  and  alib 
of  another  tradl:  of  land  adjoining  called  Grange  de  Lyngs  ;  that 
parcel  of  the  faid  traft  of  land  had  been,  for  feverai  years,  fo 
blended  and  intermixed  with  fome  of  the  lands  lying  in  the 
parifh,  that  he  could  not  with  abfolute  certainty  diflinguiQi  and 
afcertain  the  one  from  the  other ;  but  that  he  believed^  Chat  all 
the  lands  in  the  pari(h,  diftinguiihing  them  in  the  beft  manner 
he  was  able  from  the  lands  belonging  to  the  Grange  ie  Lyngt^ 
confifted  of  the  feverai  acres  and  parcels  of  land  as  ftated  in 
the  anfwer,  containing  fix  hundred  and  feventy-one  ^crcs ;  und 
that  they  lay  in  the  faid  parifii,  and  were  of  the  yearly  value  of 
three  hundred  and  twenty  pounds ;  that  the  tra^t  called  Grange 
ie  Lyngs  confifted  of  the  feverai  acres  ami  parcels  of  land,  alio 
in  his  anfwer  fet  forth,  containing  about  (even  hundred  and 
fifty-nine  acres  \  that  the  faid  feven  hundred  and  fifty-nine 
acres  were  not  in  the  pariih  of  Ryfome,  or  the  titheable  places 
thereof^  and  that  if  they  or  ^ny  of  them  were,  all  the  lands 
belonging  to  the  faid  tra^  were  exempt  from  the  payment  of 
tithes  in  kind,  while  they  were  in  his  hands  as  Qvimer  thereof ; 
for  that  before  the  Council  of  Laterany  to  wit,  in  the  year 
1 215,  Grange  de  Lyngs,  and  all  the  lands  thereto  belonging, 
were  parcel  of  the  poffefiions  of  the  abbey  or  monaftery  of 
Barlings^  in  the  faid  county  }  that  the  faid  monaftery  was  one 
of  the  greater  monafteries,  it  being  10  the  Icing's  books  above 
the  value  of  two  hundred  pounds  a*year  ;  that  the  abbot  an4 
monks  thereof  were  of  the  order  of  the  Premonflratenjes  ;  that 
the  faid  order  was  lawfully  entitled  to  a  difcharge  from  the 
payment  of  tiUi<^  for  f\ic)i  of  t^eir  \mis  as  they  held  in  their 

Qwa 
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i»wn  hands  ;  that  the  faid  monaftery  was  not  diflblved  by  the         Bix« 

fiatute  of  a7>  Hen.  8.  for  the  diiTolution  of  religious  houfes,        H^'i^    » 

but  came  to  the  Crown  by  the  attainder  of  the  abbot,  and  by     ^'"^»«'»»» 

forfeiture,  after  the  making  of  the  a6i  of  27.  Hen.  8.  and  be-  thatbetweentb* 

fore  the  making  of  thcaik  31.  Hen.  8.  \  that  the  pofleflions  P»^'"^  ^  «»»• 

thereof  were  entitled  to  the  benefit  of  the  faid  a6l,  and  the  ^J  and*ilw   ^ 

owners  ofthepoileffions  of  the  faidabbeyweretherebydifcharged  Htn.%.   c.  ijl 

of  tithes;  that  there  was  only  one  houfe  in  the  parifh  (excluiive  it  came  to  the 

of  Grange  de  Lyngj),  and  which  was  occupied  by  the  defendant  crown  by  the  at, 

and  his  family  ;  tliat  there  had  not  been  for  a  great  number  of  |JJ^*'^,       *^ 

years  in  the  faid  parifh  any  church,  chapel,  or  other   plape  of 

public  worlhip,  the  church  having  been  demoUfbed  before  the  *'?{Jf!J*^^^'* 

reign  ot  ^ueen  Elizabethy  and  never  fince  erected,  nor  any  chapel  hwin«    Swm 

or  other  place  of  public  worlhip,  in  the  room  thereof;  that  nei*  occupied  k,  ti« 

ther  the  plaintiff,  as  reflor  of  the  faid  parifh,  nor  any  of  his  prede-  ^ame  m  difdiarg. 

ceflbrs,  re£lors,  thereof,  from  the  time  the  faid  church  was  (q  dc-  ***  while  in  their 

molifhed  to  the  prefent  time,  ever  performed  any  religious  duty  ™t"paynwit°3 

in  the  faid  parifh,  except  what  was  neceflary  to  be  read  and  per-  times  j 

formed  upon  their  induAions ;  for  that  he  the  defendant,  and  the 

feveral  perfbns  who  had  owned  the  lands  in  the  faid  parifh 

before  him,  and  their  families,  for  a  great  feries  of  years,  had 

reforted  to  divine  fervice  to  the  parifh  church  of  Burton^  ad^ 

joining  to  the  parifh  of  Ryfime^  or  to  fome  other  neighbouring 

parifh ;  that  the  minifler  of  fuch  parifh,  for  the  time  beingi 

officiated  for  them  in  burials^  chriflenings,  and  in  the  holy 

l^crament,  and  other  facred  functions  ;  that  he  received,  as  he 

believed,  his  cuflomary  dues  and  fees  as  minifler  of  fuch  church 

and  parifh  ;  and  that  the  rectors  of  Ryfome  had  not,  within  the 

memory  of  man  living,  and  from  the  time  aforefaid  as  he  belie  ved^ 

|>ecn  charged  with  or  performed  any  duty  in  the  faid  parifh ; 

that  there  never  was,  he  believed,  a  parfonage  houfe  or  any  glebe 

land  in  Ryfome  belonging  to  the  re£tor  thereof ;  that  there  was  that  the  terrier 

^  terrier  of  the  parifh  in  the  regiflry  of  the  bifhop  of  Lincoln  of  '^?*^"5    '^ 

fome  fuch  purport  as  flated  in  the  bill,  but  that  that  fuch  ter.  ^©t  aathemkcT* 

rier  or  certi^cate  was  nQ  evidence  againft  him,  as  it  did  not 

appear  to  be  founded  on  jufl  and  proper  grounds,  and  might 

be  an  ex  parte  inf^rument,  calculated  to  give  the  reAor  a  right 

\o  which  he  had  no  jufl  title  ;  that  he  knew  not  the  parti* 

i:ulars  of  fuch  glebe  land,  if  any  fuch  ever  was,  or  the  bounda* 

iries  or  defcriptions  thereof ;  and  that  if  any  glebe    land  had 

ever  belonged  to  the  re£lory  it  was  included  in  the  compofition 

feed  after  mentioned.    He  then  denied,  that  he,  or  any  under 

whom  he  claimed,  had  wilfully  confounded  and  blended^  by  in- 

irlofures  or  otherwife,  any  pretended  glebe  lands  in  Ry/bme^  with 

any  other  lands  belonging  to  him.  He  further  faid,  that  he  and 

his  father,  and  fuch  other  perfons  as  had  been  owners  of  the 

eflate  in  Ryfome  under  whom  he  claimed,  had,  from  time  im* 

inemorial,  oeen  lawftil  owners  and  in  poffeflion  of  all  the  lands 

^i  the  faid  parifli|  and  he  iniift^d  091  (tie  benefit  pf  tt^c  ftatute 
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•»«  of  limitations  made  in  the  thirty-fccond  year  of  Henry  fhi 
CmlfUH  ^g^^^y  ^"d  of  all  other  the  ftatutes  for  reflaining  fuits  for 
the  recovery  of  lands  after  long  pofieffion  in  bar  of  the  plain- 
tiff's claim  \  and  alfo  that  he  had  had  poiTeffion  of  all  the  hods  in 
the  parifh,  either  by  himfelf  or  by  thofe  under  whom  he 
claimed  for  fo  long  a  time,  as  to  bar  the  plaintiff  from  fetting 
up  any  claim  at  this  time  to  fuch  glebe  lands^  if  fuch  there  werei 
that  the  plaintiff's  remedy,  if  he  had  any,  was  at  law,  and  not 
tfiat  tfiere  »  a  in  equity.    The  defendant  then  fet  forth  the  titheablc  matters 

ri^^/J'i''!  ^^  ^^^  ^"^  ^"  ^*'*  ^^^^»  ^  '°  ^^^  ^*"  charged,  and  the  values 
»bic  »^the  reel  ^^^^reof  j  but  infifted,  that  the  plaintiff  was  not  entitled  to  receive 
for  in  lieu  of  the  ^'»  ^i^d  any  tithes  for  any  of  the  things,  or  any  oblations,  ob* 
tithe»oftbepa«  ventions,  offerings,  or  other  ecclefiaftical  dues  or  payments, 
'1S  *  ^  l^'  except  as  follows.    He  then  ftated,  that  an  ancient, '  lawful, 
tile  KQhdtacon  ^"^  ^^^'^  com/fcfition  real  had  been  made  before  the  reign  of 
9i  Sttwe,  in  Jku  ^^^^  Elizaketh^  by  and  between  the  parfon,  patron,  and  ordi- 
•if/Dutials.        nary  of  the  faid  parifh,  by  virtue  whereof  certain  ancient  pay- 
ments of  fifteen  pounds,  ten  fhitlings,  and  three  halfpence,  in 
money,  was  made  payable  half  yearly  at  Lady  Day  and  Mi- 
chaelmas in  each  year ;  namely  fifteen  pounds  to  the  reAor  of 
the  pariih,  and  ten  fhillings  and  three  halfpence,  the  refidue 
thereof,  to  the  archdeacon  of  Stowe,  within  the  diocefe  of  the 
bifhop  of  LincQla^  for  procurations  and  fynodals  %  ^hat  the  faid 
eompofttion   real  had  been  paid  from  ancient  time  before  the 
reign  of  ^teen  Elizabeth^  to  wit,  from  the  time  uf  making  fucb 
real  eompofttion  by  the  owner  of  the  lands  in  the  faid  parifh 
(except  Grange  de  Lyngs  aforefaid),  in  lieu  and  fiill  fatisfa&ion 
of  all  tithes  whatfoever,  offerings,  oblations,  obventions^  and 
other  ecclefiaftical  cues,  poflefBons,    and   rights    whatfoever 
yearly  arifing,  renewing,  increafing,  or  payable  upon  or  frotCK 
all  the  lands  therein,  or  the  titheable  places  thereof  or  belong- 
ing to  the  faid  re^ory  ;  that  the  faid  ancient  payment  of  fifteen 
pounds  had  been  conftantly  and  regularly  paid  for  a  long  ferica 
of  years  down  to  Michaelmas  1766  to  the  plaintiff's   predc- 
ceflbrs,  redors  thereof,  or  to  fome  perfons  for  their  life,  and 
by  them  to  the  faid  re<^ors,  together  with  the  faid  ten  fhillings 
and    three    halfpence  as    aforefaid ;     and  he     infifled,    that 
by  virtue  of  fuch  eompofttion  real^  he,  and  thofe  under  whom' 
he  claimed  from  the  time  of  making  thereof,  had  not  been 
accountable  to  the  rciflor  for  the  tithes  in  kind  of  theur  lands 
in  the  faid  parifh  \  and  that  he  had  fince  1 766  paid  the  faid  tea 
fhilling's  and  three  halfpence  for  procurations  and  fynodals  in 
the  ufnnl  manner.    He  further  faid,  that  it  appe^kred  from  a 
certificate  in  the  fourth  and  fifth  years  of  the  reign  of  ^em 
jinnej  returned  into  the  firfl  fruits  office  to  entitle  the  reAory 
of  Ryfome  to  her  majefly's  augmentation  and  bounty,  that  the 
following  entries  were    made  therein  :  «« Ryfonu  Reihry^  the 
<«  yearly  value  fifteen  pounds,  prefentative  but  no  church,  but 
♦*  ppe  faipily  -^  and  tb*t  the  faid  rcftory  wa*  pr  ftortJy  woid4 
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Ve  entitled  to  her  majeft/s  augmentation  or  bounty;  that  for         Bus* 
the  reafoiis  aforcfaidy  he  had  refufed  to  pay  the  plaintiff*  the  tithes        ^^^'"^ 
in  kinds  but  that  he  was  ready  to  pay  the  arrears  of  the  faid     ^"afli». 
fifteen  pounds  per  annum,  and  to  continue  fuch  payment  as      ^^    '***    ^ff 
the  lame  fhould  grow  due ;  that  he  had  always  been  ready  to  ^fd  h^cn  cwo- 
pay  the  fame,  but  that  the  plaintiflfhad  refufed  to  accept  of  it.  a»nt\y  paid  ji» 
He  further  faid,  that  the  lands  called  Grange  de  Lyngs  were  pi«intiff  %  ^c^ 
Hot  within  Ryfome,  but  that  if  they  or  any  part  thereof  were,  ^^^^^^'-^» 
they  were  parcel  of  the  pofieffions  of  the  faid  monaftery,  as 
appears  from  the  certificates  or  returns  made  in  the  firft  fruits 
office,  in  the  twenty-fcventh  year  of  Henry  the  Eighth,  pur- 
fuant  to  a  clanfe  in  an  ad  of  parliament,  pafTed  in  the  twenty- 
£xth  6f  his  reign,  intitled,   <^  the  Bill  for  the  Firfl  Fruits,  with 
<^  the  yearly  Penfions  to  the  King,''  and  alfo  from  certain  ac- 
counts called  *^  the  Minifter's    Accounts,  returned  into  the 
^<  Augmentation  Office,  in  the  twepty-ninth  year  of  the  reign 
<<  of  the  fame  king,  concerning  the  lands,  revenues,  and  pof- 
**  ieffions  of  the  faid  monafteries.'*     He  further  faid,  that  he 
did  not  claim  an  exemption  from  the  payment  of  tithes  fox 
any  lands  in  Ry/bme,  except   Grange  de  Lyngs  \  but  that  he 
claimed  to  pay  an  annual  fum,  in  lieu  of  tithes  arifing  from  all 
the  lands  in  the  faid  parifh,  with  fuch  proviHonal  exception  in 
regard  to  Grange  de  Lyngs  ;  and  that  he  knew  not,  that  from 
time  immemorial,  there  had  been  any  modus  or  cuftomary  pay- 
menty  other  than  the  before-mentioned  one,  yearly  payable. by 
all  the  occupiers  of  lands  within  Ryfeme^  to  the  redlor  of  the 
partih.  In  lieu  of  all  tithes   yearly  arifing  from  all  the  lands 
by  him  occupied  therein  ;  that  with  refpefl  to  the  payment  of 
fifteen  pounds,  ten  fliillings,  and  three  halfpence,  per  annum^ 
he  believed  the  fame  to  be  an  ancient  payment,  for  the  origin 
whereof  he  could  not  account  $  that  it  had  been  invariably  paid 
to  the  re&or,  in  lieu  of  tithes,  from  the  time  his  father  pur« 
chafed  the  faid  lands  in  the  year  1 721,  to  the  time  before-men« 
tioned  ;  and  that  he  had  great  reaibn  to  believe,  that  when  he 
purchafed  the  eftate,  the  faid  annual  payment  was  then  con^ 
fidered  to  be  an  effeAual  bar  againft  the  payment  of  tithes  in 
kind  to  the  reOiOT  of  the  pari(h. 

The  plaintiflT  replied  ;    the  defendant  rejoined  ;  and  wit-  The  cauib^ 
nefies  were  examined  on  both  fides }  and  now  upon  hearing  heari.- 
coulpfel  for  both  parties  ;  and   on  reading  the  following  evi-> , 
den^e  for  the  defendant  5  a  record  from  the  firft  fruits  office, 
being  a  certificate  from  the  bifhop  of  Lincoln,  viz,  *«  Ryfome 
«*  ReBorjy  fifteen  pounds  yearly  value,  prefentative,   but  has 
*«  no  church,  and  but  one  family  ;"  feveral  exhibits ;  tho  firft. 
tod  fecond  anfwers ;  and  feveral  depofitions  of  witneflis  ^ 

The  Court  ordered  a  trial  at  law,  upon  the  two  following 
ifiues  2 

FxKsr, 
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But  ftaST,  «  Whether  the  lands  called    Grange  de  Lyngs^    iOt 

agMfiJl       <<  the  pleadings  in  this  caufe  mentioned^  be  in  the  parifh  o£ 
Chaplim.      «  Ryfome^   otherwife  Rjfolme "  * 

nrnesdiredcdto  try  whether  Grange  d*  Lynp  is  in  Ry^ome  ; 

«Ki  whether  SECONDLY^  **  Whether  fpmc  aiiclent,  lawful,  and  valid 
•here  was  a  cow-  u  compofition  real  was  made  before  the  reign  of  i^ieen  El'tza^ 
fcfihn  ^^^^^^J^  u  heth  by  and  between  the  parfon,  patron,  and  ordinary  of 
a^wr^^n  ^^^^^  "  ^^^  parifh  of  R^omcj  otherwife  Ryfolm^  by  virtue  whereof 
«  cf  the  tithes  of  «  certain  ancient  payments  of  fifteen  pounds,  ten  fbillings, 
ihe|>ariau         <«  and  three  halfpence,  to  wit,  fifteen  pounds  in  mon  ey^a« 

M  made  payable  half  yearly  at  Lady  Day  and  Micbaelmas^  in 
<<  each  year  to  the  redlor  of  the  faid  parifh,  for  the  time  being, 
<<  and  ten  fhillings  and  three  halfpence,  refidue  of  the  faid 
^  fifteen  pounds,  ten  fhillings^  and  three  halfpence^  was  to 
<(  be  paid  to  the  archdeacon  of  Stowe^  within  the  diocefe  of  the ' 
*<  blihop  of  Lincoln^  for  procurations  and    fynodals  yearly, 
<<  and  which  have  been  paid    from  aj^ient  time  before   the 
•«  reign  of  ^ieen  Elizabetby  to  wit,  from  the  time  of  making 
«<  fuch  real  compofition,  by  the  owner  for  the  time  being,  or 
<<  all  the  lands  within  the  faid  parifh,  except  Grange  de  Lyngi 
«  aforefaid,  in  lieu  and  full  fatisfaftion  of  all  tithes  whatfo- 
^  ever,  offerings,  oblations,  obventions,  and  other  ecclefiaftical 
<<  dues,  pofiefiions,  and  rights  whatfoever  yearly  arifing^  re- 
<«  newing,  increafing,  or  payable  upon  or  from  all  the  lands 
«  within  the  faid  parifh,  or  the  titheable  places  thereof,  or  be« 
<*  longing  to  the  faid  ancient  re£tory ;  and  whether  the  faid 
«  ancient  payment  of  fifteen  pounds  hath  been  conflantly  and 
*<  regularly  paid  for  a  long  feries  of  years  down  to  Michaelmas 
*<  in  the  year  of  Our  Lord  1766  to  the  plaintifiPs  predeccflbrs, 
«*  reftors  of  the  faid  parifh  for  the  time  being,  or  to  fome  per- 
*«  fons  for  their  ufe,  and  by  them,  the  faid  reftors,  tpgether 
*(  with  the  payment  of  the  faid   ten  fhillings  and  three  half- 
^  pence,  in  manner  aforefaid,  received,  taken,  and  accepted 
^  during  the  time  aforefaid,  in  full  fatisfadlion,   in  lieu  of  all 
^  tithes  whatfoever,  offerings,  obventions,  oblations,  and  other 
'<  ecclefiaflical  dues,  pofTef&ons,  and  rights  yearly  arifing,  re- 
«*  newing»  or  payable  within  the  faid  parifh  of  Ryfome^  other- 
^  wife  Ryfolmy   exclufive    of  Grange  de  Lyngs  aforefaid,  and 
«  the  titheable  places  thereof  belonging  to  the  faid  re£kory»'* 
The  plaintiff*  in  equity  to  be  plaintiff'  at  law  ;  to  be  tried  by  a 
fpecial  jury ;  and  further  diredions  and  cofls  to  be  referved 
until  after  the  triaU 

Vcrdia  lor  the  *^^  iffucs  were  accordingly  tried  on  the  twenty-fourth  of 
defendant  on  March  1 774,  when  the  jury  on  both  the  iiTues  found  a  verdiA 
both  iiToes.        for  the  defendant. 

A  ntw  trial  The  plaintiff^,  on  the  twentieth  of  April  17749  moved  for  a 

r«ued.  new  trial|  and  upon  liearing  counfel  ieveral  days  it  was  ad- 

journed 
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joumcd  over  for  the  opinion  of  the  court  on  the  fixteenth  of  Bm 

May  1774,  when  a  mw  trial  was  ordered  to  be  had  of  the  faid  ***V 

iflues  by  a  fpecial  jury,  on  the  plaintiff  paying  to  the  defendant  *a»hk. 
the  cofts  of  the  former  trials  to  be  taxed« 


The  defendant  appealed  to  the  House  of 'Lords  againft  the  The*  or.-!cr  for 
above  order  for  a  new  trial ;  and  on  the  third  of  May  1775*  on  *^  '"f'  '^- 
hearing  the  faid  appeal,  the  faid  order  was  rcverfed.  ^^^  of"k>rd«* 


.  On  the  tenth  of  November  l^^St  the  bill  was  accordingly  dif-  The  biUdifmif. 
mtfied,  but,  by  cpnfent,  without  cofts.  ^* 

Garrard  arainj  Schoilar.  **'«"  Tuir^ 

^    ^  13.0.0.3. 

Wikjbirei  iph  December  1772. 

THE  vicar  of  Ram/bury^  in  the  county  of  ff^tlts^   claimed  The  vicar    of 
all  manner  of  tithes  yearly  arifingin  the  parifh  ;  and  ftated,  j^^*'^»      "* 
that  the  defendant,  for  thirty  years  paft,  had  occupied  therein  ^'^^i^.^f^ 
cUvers  tenements  and  lands  which  he  had  fowed  with  clover  and  dover  feed,  tur. 
turnips,  and  had  therefrom  clover  feed  and  turnip  feed,  which  nipfeedyandche 
he  had  fold  and  difpofed  of  \  that  he  alfo  held  a  mefluage  and  in"l^t>re  of  « 
malt  mill,  in  which  he  had  ground  malt,  but  that  he  had  not  paid  "^  "**"• 
the  tithes  of  the  mill,  or  of  the  clover  feed  or  turnip  feed  during 
the  faid  time,  although  he'  had  had  each  of  the  faid  titheable 
articles  in  every  year. 

i 

The  defendant  faid,  that  the  plaintiff  had  been  vicar  of  the  The  defendant 
parifli  for  thirty  years  paft }  that  he  was  entitled  to  all  the  tithes  fiys>  chat  no 
that  his  predeceuors  had  enjoyed  \  that  fome  years  ago  he,  the  **^''*"  *«*  P*y** 
defendant,  had  purchafed  the  fee  fimple  of  a  fmall  garden,  ^,  ^  ^^^^ 
orchard,  and  clofe  of  land  in  the  pariih  ;  that  he  alfo  occupied  f^d  •^'t'Tho 
another  cottage  and  clofe  of  land  therein  ;  that  he  had  fowed  mill  was  only 
clover  and  turnips  thereon ;  that  in  the  cottage  there  was  a  ^  ^^^^  i>^  » 
hand  mill  ereftcd  for  grinding  malt ;  that  it  was  worked  J^^*^*  J^ 
by  the  hands  and  labour  of  man  •,  and  that  it  was  an  ancient  mill :  ^\^  ^ui  of 
and  he  contended,  that  no  tithes  were  due,  or  had  ever  been  paid  mind, 
in  the  parifti,  either  for  the  clover  feed,  the  turnip  feed,  or  the 
mulAure  of  the  hand  mill* 

The  Court  ordered  the  bill,  fo  far  as  it  fought  an  account  of  The  biu  dlfmif- 
tithes  above  fix  years  next  before  the  filing  thereof  to  be,  and  fo  fed  as  to  au 
far  as  it  fought  an  account  of  the  tithes  of  garden  ftuff  and  the  tithes  bcyond/v 
hand  mill  to  be  difmiffed  with  cofts  ;  and  that  an  account  be  ^^^^'  ^^^  "  f^ 
taken  of  what  was  due  for  the  tithes  of  clover  feed  and  turnip  durin/"the"fijc 
feed  arifing  on  the  clofe  in  the  anfwer  mentioned  to  have  been  years  $  and  the 
in  the  defendant's  pofTeilion  from  the  beginning  of  fix  years  next  ti^^«s  of  the 
before  the  filing  of  the  biU.  M  decreed. 

Maddoci: 
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Mick.  Tttu,  Maddock  azainff  Day. 

15.  do.  3.  .  . 

Huntingdon/hire^  \6tb  December  1772. 

The  rt&oe  of  'T^HE  rcftor  of  Great  Catworth^  in  the  county  of  Huntingdnt^ 
Crtat  Catjtwtby  *  claimed  the  great  and  fmall  tithes^  the  Eafter  offerings^ 
to  Hu^nigJoH,  oblations,  obventions,  dues,  and  profits,  yearly  ariiing  therein ; 
"wcat  «ad™fmaU  *"^  ftatcd,  that  the  defendant  Day,  ever  fince  the  firft  of  Mof 
tithes  ariflng  in  I7<^8,  had  Occupied  therein  a  farm,  on  which  he  had  growing 
the  hamlet  of  wheat,  rye,  barley,  peafe,  oats,  tares,  vetches,  and  other  grain, 

^^^*'  d".'**^  ^^^  ^^^  ^^^*  ^  ^      ^^  ^^  ^^^  ^  ^^  other  perfons,  by  way  of 
ftates "   *  agiftment,  horfcs,  oxen,  cows,  fheep,  and  other  cattle,  which 

had  yielded  milk,  calves, lambs,  and  wool,  and  alfo had  depaftured 

dry  and  unprofitable  cattle,  and  had  had  feveral  other  titheaUe 

matters,  the  tithes  of  which  were  due  in  kind,  but  which  he  had 

taken  and  carried  away  without  fetting  out  the  tithes  thereof,  ex<« 

cept  for  beans,  peafe,  oats,  and  fpring  com,  and  had  refufed  to 

tfwt  on  the  7th  make  him  any  fatisfaftion  for  thfe  fame.    The  bill  then  charged^ 

a(  May  1764,  ^j^^  ^^^  ^^^  feveuth  of  Mav  1 764,  the  defendant  had  figned  an 

iigned  an  agree,  agreement  to  pay  the  plaintiff  mne  pounds  thirteen  flnlungs 

mcntto  pay  him  yearly  as  a  compofition  for  his  tithe  ;  that  on  the  fecond  of  M^ 

f  1   13s   aycar  |  y($8,  the  plaintiffhad  given  him  notice  to  pay  his  tithes  in  kind 

b^Mh«fon^he  froni  the  feventh  of  May  following.    The  bill  *  further  ftated, 

^do{Mayij6%  ^^^  the  defendant  infifted  that  his  farms  were  in  Little  Cat* 

be,  the  piainiiff.  ^orth^  in  the  rt&OTj  of  Stow  Longa^   and  belonged  not  to 

ha'i   given  the  the  plaintiflT }  but  he,  the  plaintifi^,  infifted,  that  the  bounds  of 

^a"'**^^  ^  ^'^^^^  Catworth  ran  into,  and  were  partly  in  the  parifh  of  Great 

vifouid  take  his  Gatworthj  and  partly  in  the  parifli  of  Stow  cum  Caiwortb  \  and 

tu[>e«  in  icind  that  the  lands  occupied  by  the  defendant  lay  in  that  part  of  the 

from  the  7th  of  townfliip  of  Little  Catworth  which  was  in  the  parifii  of  Great 

May  foUowing.  Catworth.    The  bill  therefore  prayed  a  difcovery,  account,  and 

payment. 

The  defendant  The  defendant  Day  admitted,  that  on  the  fcventh  of  Maf 
f  ys,  that  he  oc*   ,^(53  \^^  occupied  a  farm  in  the  hamlet  of  Little  Catworth  t 

the^^'iumtrof  ^^*'  ^°°^^  P^^^  °f  ^^^  ^^^^  "^^^^  *"  ^'"^^  Catworib,  and  pthef 
Littk  Cduwrtb  i  P<^'  lA  ^^^w  ^^^  Catworth  }  that  all  the  time  he  had  occupied 
that  part  of  it  lici  the  laid  farm,  he  had  paid  the  plaintiff  or  his  prcdecefibrs  nine 
in  the  pariih  of  pounds  yearly,  as  a  modu/  in  lieu  of  tithes  in  kind ;  that  the 

kvd'm^'thi  ™^  ^*^  ^^^  ^^^^  ^y  *^^  former  tenants  thereof  |  and  he 
adjoining  parilh  A^ted,  that  the  prebendary  of  the  prebend  of  Long  Stow,  other* 
of  Sto7o  cum  wife  Stow  Longa^  founded  in  the  cathedral  church  of  Lincoln^ 
Cdiwortb  }  and  had,  in  right  of  the  faid  prebend  or  his  leflee,  had,  ever  fince  the 
^m^Lt^r  1"  •  foundation  thereof,  received  the  tithes  of  corn,  grain,  hay,  wood, 
>car'in  iicu  of  ^"^  Other  great  and  predial  tithes,  and  all  fmall  tithes,  duties^ 
ti)c  cithcs  I  offerings,  oblations,  obventions,  dues,  and  profits,  arifiag  from 
.  he  e-  ^^^  ^^^^  lands  in  the  parifh  of  Stow  Longa  cum  Catworth  aforcfaid, 
bcndary  oiLMg  ^^^  ivoiTi  all  the  copyhold  meffuages,  lands,  meadow^s,  paflurcs, 
f /v  M  is  cniitiid  to  the  tithes  of  all  lands  therein,  and  of  aU  cop/hold  lands  in  tbt  minor  of  SfiMA  l 

grouodsi 
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■  groonds,  and  other  common  lands  and  grounds  in  the  manor  of     Maddock 
Spaldvtick^  with  the  Soaky  in  the  faid  county,  of  which  the  hamlet         ^""^'^ 
of  Little  Catworth  was  parcel :  that  the  fame  belonged  to  the  ji^^^  ^^^  hamlet 
defendant  Cocks ^  clerk,  prebendary  of  the  faid  prebend,  or  to  ©f    Uide   c«/- 
the  defendant  iiAarJ,  as  lefiee  thereof ;  that  he,  the  defendant,  to:rtb  is  pa'ci* 
as  undertenant  to  the  faid  leffee  for  twenty-four  years  paft,  had  °^  ^'**  '^'^  ^*- 
received   all   tithes,  both  great   and  fmall,   duties,   offerings,  ^Y'lih"  thcde- 
oblations,  dues,  and  profits,  whatfoever,  ariflng  in  the  hamlet  of  fciu!ant*wa$un- 
Litt/e  Cqttvorthf  without  any  claim  by  the  plaintiff,  or  any  of  dcr  icflle  of  iiie 
the  former  rcftorsof  Great  Catworth^  except  a  yearly  payment  of  ^^^^  ^'^^^' ». 
one  pound,  fifteen   fhillings,   which  had,   time  out  of  mind,  w '!!7V!  * 
been  paid  by  the  prebendary,  his  leiiee  or  undertenant,  to  the  payable  thertout 
rcftor  of  Great  Catworthy  as  a  mcdus  in  lieu  of  the  tithes  of  all  to  the  rccior  of 
thofe  freehold  lands  and  premifes  in  Great  Catworth  which  run  p'"(  Catwutb^ 
int;o  the  fields  or  bounds  of  Little  Catworth  \  that  fuch  payment  !"   '**"  ?^/^l 
had   been  continued  by  the  defendant  for  twenty-four  years  freehold  lands  of 
to  the  former  reSiors  of  Great  Catzuorth  znd  to  the  plaintiff;  Great  Catwo  ih 
that  all  the  meffuages,  lands,  tenements,  and  grounds,  in  Little  "*  ^^^   within 
Catworth  had  been  deemed  and  reputed  to  be  copyhold,  and  |.'^^"7''*  ""^  '''* 
parcel  of  the  manor  of  Spaldwick^  with  the  Soak  \  had  paid  quit  tii^^c     l;^\     the 
rents  to  the  lord  of  the  faid  manor  ;  and,  in  the  perambulation  of  lands  of  Utde 
the  bounds  of  Little  Catworth ,  were  all  deemed  parcel  of  the  fame,  ^otwarth  are  co- 
except  one  meffuage  and  fome  lands  lying  in  the  bounds  of  Little  ^^x^]^*^^" 
Catworthy  which  were  reputed  to  lie  within  the  parifh  of  Great  of     spaiitin'-i, 
Catworth  \  but  that  he  did  not' know  where  fuch  lands  did  lie,  except  one  tmi- 
or  the  boundaries  thereof;  that  in  the  year  1768,  as  tenant  ^"^s^  J 
as  aforefaid,  he  took  the  wheat,  barley,  and  other  grain,  hay,  ^^^J"  'I^  ^^*^ 
and  wool,  which  was  fet  out  for  the  tithes  of  Robert  Butler  icflce'of  the  faid 
and  other  people  arifing  upon   the  lands  occupied  by  them,  tithes,  nceivcd 
or  from  their  (beep  dcpaftured  and  {horn  in  Little  Catworth^  ^'-^T^  ^  »^»e  *"- 
or  the  titheable  places  of  the  faid  prebend  ;  but  that  fuch  tithes  J^^^bitartsof/i/. 
were  not  fet  out  for  the  plaintiff,  nor  was  the  faid  land  occupied    '      *         '  * 
by  the  faid  perfons,  or  any  part  thereof,  in  Great  Cativorth^ 
or  the  titheable  places  thereof ;  that  he  had  received  the  tithes 
of  the  faid  lands  for  twenty^four  years  without  interruption  \ 
that  in   the  harveft  of   the   year   1768,    he   had   taken  and  and  that  he  had 
carried  away  the  tithes  of  the  beans  which  grew  upon  ibme  land  ^^^^^  without 
in  Little  Catworth^  without  making  the  plaintiff  any  fatisfaftion  ^"^  c"a[m"  from 
for  the  fame  ;  and  that  the  tithes  thereof,  for  all  the  time  he  had  ihe  plaintiff  or 
been  tenant  of  the  faid  prebend  eftate,  had  been  held  by  him,  as  his  predeceffors 
well  as  by  the  former  tenants  of  the  faid  eftate  without  any  ^^  *  <^°"'^^-  ^^ 
interruption  of  the  plaintiff  or  his  predeceffors  ;  and  he  denied,  '^^^^'  ^^^ 
that  he  had  in  Grfat  Catworth  any  titheable  matters,  the  tithes  that  he  luJ  no 
whereof  ought   to   be  paid  to  the  plaintiff*  ;    and  faid,  that  tiihcaNematttis 
be  had  always  been  ready  to  pay  him  the  faid  two  annual  fums  *"   ^'"'^^  ^*"* 
of  nine  pounds,  and  one  pound,  fifteen  fhillings,  as  aforefaid  ;  ^^Uie  had  al- 
and that  he  hoped  he  fhould  not  be  compelled  to   account  wiysbecnrc^dy 
for  the  faid  tithes.     He  admitted,  that  the  plaintiff' was  re^or  of  to  pay  ih«  jbo- 
Grcat   Catworth  ;  that,  as  fuch,  he  was  entitled   to  all  tithes  H*  o^  9'-  ^^ 
'  VPL.  III.  E  e  arifing  "^  '^'-i 
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MADDocr  arifing  therein,  as  his  prcdcceflbrs  had  been  ;  that  he,  the 
^amfi  defendant,  occupied  the  farm  and  lands  as  ftated  in  the  biU  » 
that  Liti/e  Cniworih  lay  within,  and  was  part  of  Stow  Longa  cum 
blf  the  ""muMdi  ^^^^  Catworth  :  that  they  were  adjoining  parifhes  ;  and  that 
that  his  farm  tliere  were  certain  ancient  mecrholds  or  boundary  marks 
was  in  the  pa-  to  afcertaln  the  bounds  and  limits  of  the  faid  pari(h  of  Stow 
rifti  of  Stow  Lotiga^  adjoining  to  the  faid  parifli  of  Great  Catworth^  whereby 
i^"  Cr.rr'^c"/!  it  appeared,  that  the  feveral  farms  and  lands  lying  in  Little 
^^yfjl, .  Catworthy  and  particularly  the  farm  and  lands  rented  by  him, 

were  within  the  boundaries  of  Slow  Longa^  and  not  on  that  fide 
of  the  faid  meerholds  which  was  in  the  parifli  of  Gnat  Catwortb, 
that  he  alfohcid  He  further  faid,  that  the  farm  occupied  by  him  coniifted  of  the 
land*  in  the  com-  feveral  clofes  in  his  anfwer  mentioned,  and  alfo  of  feveral  acres 
L^U  ^C^r!b  ^^  ^^"^  ly^"S  difperfedly  in  the  common  Jields  of  Little  Catw(/rth^ 
and  hfld  a  right  ^nd  within  the  hamlet  of  Little  Catworth  j  that  there  was  a 
0/ foMxwn  there,  large  common  belonging  to  the  hamlet  of  Little  Catworth 
»n  5  which  was  flocked  with  cattle  belonging  to  him  and  the  other 

occupiers  of  farms  and  cottages  in  the  town  and  hamlet  of  Lit<^ 

tie  Catworth^  and  no  others  \  that  for  the  faid  right  of  common 

they  yearly  paid  a  certain  fine  or  rent  to  the  Duke  of  Manckefier^ 

as  lord  of  the  manor  of  Spaldwick^  with  the  Soak^  within  which 

manor  the  faid  common  did  lie  \  and  that  it  was  within  the 

that  he    cou?d  parilh   of  Sto^u   Longa,     He  admitted,  that  he  had  paid  the 

i'lTwhfih'of^thl  ^^^^^^'^^\  as  reftor,   the  faid  nine   pounds  yearly,  as  he  was 

parishes  fome  of  occupier  of  the  lands  there,  and  one  pound,  fifteen  {hillings, 

the  lands  lay }      yearly,  as  undertenant  to  the  leffee  of  the  prebendary  of  Stow^ 

for  which  he  took  receipts  ;  that  being  doubtful  in  which  parifli 
the  faid  lands  laid,  the  plaintiff  was  not  entitled  to  the  tithes 
in  kind  from  atiy  of  the  lands  in  his  occupation,  or  any  other  lands 
lying  in  Little  Catworth ^  as  he  was  unable  to  diflinguifli  the 
fame  ;  that  his  cattle  had  fed  and  depaftured  in  the  open 
fields  and  commons  of  Little  Catworth  ;  and  that  therefore 
he  could  not  fet  forth  their  numbers,  their  /pecies,  or  the 
values  of  their  tithes  ;'but  he  fct  forth  an  account  of  the  feveral 
titheablc  matters  and  things  arifing  from  the  lands  in  his  own 
that  he  knew  of  occupation,  with  the  values  thereof.  He  faid,  that  he  believed  that 

n»   other    pay-    ^^^  ^j^^  ^  ^^j  ^^^^U  ^-^/^^^  -^  ^^^^  ^^.j/j        ^^j^j^j^  ^^  .^  ^ 

jy.cTts  in  l;eu  of^  B  .  i-iiii  \     ^     t-         n  . 

t'lctiihcj  of  ihc  ^^^^^  Laiworihy  or  the  tithcabie  places  thereof,  or  fome  modus  or 
NMuiH  lyirs  in  compofition  ill  lieu  of  tithes,  was  payable  to  the  reftor  of  Gteat 
Great  c itwortb  Catworth^  but  kncw  not  what  modus  it  was,  or  in  what  manner  it 
rJj..ntiK:jJbciorc  ^^^^  p-yable,  or  at  what  time  in  the  year  the  tithes  of  fuch  parifli 

were  payable,  except  as  to  the  aforclaid  two  payments}  that  they 
were  not  properly  mcda/LS  or  compofitions  for  tithes,  but  portions 
of  tithes  payable  to  the  rc^or  of  Great  Catworth  out  of  lands  in  the 
parifli  of  Stow  Lorga^  c;xl  except  that  he  believed  the  tithes  of 
corn  and  grain  were  payable  at  feverance,  and  the  tithes  of  lambs 
on  Saltit  MarFs  Day,  wool  at  the  Shear  Day^  apples  and  firuit 
wlvjn  gathered,  according  to  the  cuftom  of  the  parifli  of  Great 
Ccjiworih  And  its  neighbourhood  }  but  that  he  never  heard  that 

any 
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any  tithes  of  garden  fluff  had  ever  been  taken  within  the  faid  Ma  ©dock 
pari(h  of  Great  CaHoorth  or  Stow  Longa.  He  further  faid,  ''^^^"^^ 
that  on  the  firft  of  May  1 768  the  plaintiff  gave  him  notice  to  pay 
his  tithes  in  kind  ;  but  he  denied  that  any  tithes  were  due  from 
him  to  the  plaintiff.  He  faid,  that  no  part  of  the  parilli  of 
Great  Catworthy  or  the  titheable  places  thereof,  did  extend  or  lie 
within  the  bounds  of  Little  Caiworih  5  and  he  fubaiitted  to  the 
judgment  of  the  court  refpefting  the  aforefaid  two  payments  of 
nine  pounds,  and  one  pound,  fifteen  {hillings. 

The  defendant  Cochf  by  his  anfwer,  faid,  that,  for  ought  he 
knew  to  the  contrary,  the  plaintiff  might  be  re^Tkor,  as  ftatcd  in 
the  bill,  and  entitled  to  tithes  in  the  manner  fet  forth.  He  ad- 
mitted, that  he  was  prebendary  of  ^/oic;  Longa  ;  and  faid,  that  he 
believed,  that  the  impropriate  reftory  of  Stow  Longa  belonged  to 
the  faid  prebend  ;  but  that,  he  did  not  infid,  that  the  tithes  of 
Little  Catworth  belonged  to  him  in  right  of  the  faid  prebend,  nor 
did  he  fet  up  any  claim  to  the  tithes  in  the  bill  mentioned 
demanded  by  the  plaintiff,  he  being  an  entire  ftranger  to  the 
fevcral  matters  in  the  bill  mentioned  relating  thereto.  '    ' 

The  defendant  Read  faid,  that  by  indenture  of  leafe  dated 
the  firft  of  September  1 761,  and  made  between  the  prebendary 
of  the  prebend  of  Stow  Longa,  founded  in  the  cathedral  church 
of  the  Biejfed  Virgin  Mary  of  Lincoln^  2nd  this  defendant,  the  faid 
prebendary  did  demife  to  him,  his  heirs,  &c.  all  that  the  re^ofy 
or  parfonage  and  prebend  of  Stow  Longa,  ,with  its  appurtenances, 
&c.  to  hold  to  him,  &c.  for  three  lives,  at  twenty  pounds  per 
annum  %  and  he  inflfted,  that  by  virtue  of  the  faid  leafe  he 
-became  entitled  to  receive  all  tithes,  oblations,  obventioris, 
and  other  ecclefiaftical  dues,  duties,  and  payments,  yearly  arifing 
within  the  faid  pariQi  of  Stow  Longa  and  the  titheable  places 
thereof,  and  particularly  within  the  hamlet  of  Little  Catworth^  or  at 
leaft  fuch  part  of  the  faid  hamlet  as  was  within  the  pnrifh  of  Stow 
Longa,  and  to  all  modufes,  compofilions,  and  cuftomary  payments^ 
payable  in  lieu  of  fuch  tithes;  the  faid  prebendary  having  been, 
at  the  time  of  granting  the  faid  leafe,  feifed  in  fee  of  the  redlory-^ 
impropriate  of  the  faid  pariih  of  Stow  Longa,  and  of  all  tithes,  ob- 
lations, obventions,  and  other  ecclefiaftical  dues  and  duties  and 
all  modufes,  compofitions,  and  prefcriptive  payments  arifing  within 
the  faid  parifh  and  titheable  places  thereof.  He  alfo  faid,  that  E, 
Harley  did,  in  'July  1760,  demife  all  the  faid  tithes  and  other  ec- 
clefiaftical dues  and  duties,  fwo^r^/,and  compofltionsarifing  within 
the  faid  pariih  of  Stow  Lotiga  to  the  defendant  Day.  He  faid,  that  th^t  the  t'J  "s 
he  believed  that  the  plaintiff  was  rcdlor  of  Great  Catworth,  and  ^^  f'"^'"  /''-'' 
as  fuch  entitled  to  the  tithes  thereof  in  the  manner  as  his  pre-  ^^^*'. 
deceffors  reftors  had  enjoyed  the  fame  ;  and  that  the  moft  con- 
fiderable  part  of  the  lands  occupied  by  the  defendant  Day,  and 
moft  of  the  other  farms  within  Little  Catworth,  were  in  the 

£  e  2  pariih 
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Maddock      parifli  of  Stow  Longa^  and  not  in  Great  Catworti  ;  that  tko 
Day  prebendary  for  the  time  being,  or  his  leflec,  had,  for  time  ino- 

thatthc  b  niemorial  down  to  1768,  received  all  the  tithes  of  com,  grain^ 
dary  was  enti-  ^^Y*  wood,  and  Other  predial  tithes,  and  all  fmall  tithes,  dues^ 
tJed  to  the  tithes  duties,  ofierings,  oblations,  obventions,  eccleiiaftical  dues  and 
of  the  manor  of  profits  whatfoever,  arifing  from  all  lands  within  the  manor 
Sfaidf^'ck  i         of  Spaldwick,  with  the  Soak,  within   Little  Catwortb,  as  lying 

within  the  parifh  of    Stem  Longa  ;    but    he    faid,    that  he 

believed  the  defendant  Day  and  the  former  occupiers  of  the 

farms  rented  by  him,  paid  fome  annual  fum  to  the  re£lor  of 

Great  Catworth^  by  way  of  modus  or  otherwife,  in  lieu  of  the 

tithes  of  fuchpart  of  the  faid  farms  and  lands  occupied  by  him  aa 

that^thc^inlubi.^  ^g^g  computed  to  lie  within  Great  Catnvorth  g  that  the  occupiers 

Catwortb^txtut  ^^  ^cvcral  farms  and  houfes  within  Little  Catwortb  (except  the 

the    defendant  defendant  Day  and  the  former  occupiers  of  the  farms  rented 

Day,    had   re-. by  him,  and  alfo  the  occupiers  of  a  houfe  in  the  faid  hamlet 

*T^\  *f  s^^^  rented  to  R.  Butler  J  had,  for  time  immemorial,  refortcd  to  the 

Luni.  ^     '^  parifli  church  of  Stow  Longa  to  hear  divine  fcrvice  and  receive 

the  facrament,  and  had  married,  baptized,  and  were  buried 
there,  and  had  been  rated  to  the  land  tax  and  church  and  other 
rates  within  the  faid  parifli  of  Stow  Longa^  and  had  ferved 
offices  there  \  that  the  occupiers  of  the  farm  and  lands  rented 
by  the  defendant  Day  had,  for  time  immenciorial,  paid  ratea^ 
for  fome  confiderable  part  of  the  faid  far^n  and  lapds  to  Stow 
Longa  ;  that  the  churchwardens  and  parifhioners  of  Stow.^ 
Longa  had,  in  their  feveral  perambulations  of  the  bounds  of  the 
faid  parifli,  perambulated  and  taken  in  the  whole  of  the  faid, 
hamlet  oi  Little  Catworih ;  and  that  the  re£lors  of  Great  Catwortb 
had  never,  till  1768,  taken  or  demanded  tithes  in  kind  for  any 
lands  in  Little  Catwortb  \  and  he  infifted,  that,  as  leflce  to  the  faid 
prebendary,  he  was  entitled  to  all  tithes  and  other  ecclefiaftica^ 
dues  arifing  within  Little  Catworih,  and  particularly  upon  the 
lands  q{  Robert  Butler  and  others,  and  fuch  parts  of  the  faid  farm^ 
occupied  by  the  defendant  Pay  as  lay  within  Stow  Longa  or  the 
titheable  places  thereof. 

The  caufe  The  plaintiff  replied  ;  the  defendants  rejoined  j  and  witnefles 

hc-rd.  ^^^g  examined  as  well  on  behalf  of  the  plaintiff  as  on  the  part  of 

the  defendant  Day ;  and  upon  hearing  counfd  for  all  parties  i 
and  reading  the  feveral  proofs  taken  in  the  caufe  ; 

An  iffijc  d;re«-  The  Court  ordered  a  trial  at  law  upon  the  following  iflue, 
ihe^thc^dcflodl  "  Whether  the  faid  lands  in  the  occupation  of  the  defendant 
ani's  laj^dj  are  "  -DflV,  in  thc  hamlct  of  Little  Catwortb^  do  lie  within  the  parifli 
in  G^eaf  Ut^  <«  of' Great  Catwortb,  or  not  ?"  the  jury,  if  they  do  not  find  the 
Tttr.' ,  whole  of  the  faid  lands,  but  only  part  thereof,  to  be  in  the  faid 

parifli  of  Great  Catworih^  to  indorie  fuch  part  on  thc pojiea  i  thc 
caufe  to  be  tried  by  a  fpecial  jury  ^  a  view  to  be  had  ;  and  the 
confideration-  of  colls  and  all  further  direfUons  to  be  referved 
;)1I  after  trial. 

The 
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The  parties,  to  favc  the  great  expenc6  of  trying  the  faid  iflue,      MA^pocK 
^me   to  the  following  agreement  in  writing,   w«.  "  In  the         ^«"!^ 
«<  EXCHEqpER.    M.  Maddoci^  clerk,  plaintiff,  and  2".  Day^  Sir     .     ^V  , 
««  John  Ready  Baft,  and  another,  defendants.     It  is  agreed  fubmits  to  ac? 
*<  between  the  parties  in  this  caufe,  that  in  order  to  fave  the  count  for  fach  of 
^  expence  of  the  trial  at  law  upon  an  ifTue  in  a  feigned  action  |ii>  lands  as  lie 
««  directed  by  this  court  to  be  tried  at  the  next  affizes  to  be  holden  '■  ^^  P"*  °^ 
w  in  and  for  the  county  of  Hufiiingdon  between  the  plaintiff  and  |,     jn  ^'^'*,',^ 
«*  the  defendant  Day^  that  the  defendant  Day  fhall  fubmit  to  Camonb. 
v<  account  for  all  the  great  and  fmall  tithes  of  fuch  part  of  his 
<*  farm  in  queflion  in  this  caufe  which  lies  and  is  in  that  part  of 
w  the  hamlet  of  Litfle  Catworti,  and  proved  by  the  depofitions 
**  taken  on  the  part  of  the  plaintiff  in  this  caufe,  in  the  fame 
*<  manner  as  if  the  plaintiff  had  Obtained  a  Verdift  for  the  fame 
*<  on  the  trial  of  the  faid  ifliie  ;  and  that  the  defendant  Sir  John 
<<  Read  ihall  difdaim  all  right  to  tithes  within  the  fame  peram- 
*<  bulation,  but  without  prejudice  to  the  plaintiff ;  and  that  this 
*<  caufe  be  fet  down  for  hearing,  and  a  decree  made  for  the 
w  fame  accordingly.*' 

This  caufe  came  on  accordingly  on  the  fixteenth  oijuly  1773 1 
and  upon  hearing  counfel  for  all  parties  ;  and  reading  the  faid 
agreement ; 

The  Court  ordered  the  defendant  Day  to  account  with  and  The  Court  order 
pay  to  the  plaintiff  the  feveral  and  refpeftive  tithes  demanded  ^  «ccordmgiy, 
by  the  \A\\  arifing  from  the  lands  now  or  late  in  his  occupation 
which  lie  in  the  hamlet  of  Little  Catworthy  and  comprifed  within 
the  perambulations  made  by  the  parifhioners  of  Great  Catworti, 
and  proved  on  behalf  of  the  plaintiff  in  this  caufe,  in  the  fame 
manner  as  if  the  plaintiff  had  obtained  a  verdift  for  the  fame 
on  the  trial  of  the  faid  iffue,  together  with  cof^s  to  this  time  t 
and  that  the  defendant  Sir  John  Read  do  difclaim  all  right  to 
tithes  within  the  faid  perambulation. 

And  it  wis  further  ordered,  that  the  bill  be  difmifled, 
trith  cofts  as  to  fo  much  thereof  as  demanded  an  account  of  the 
tithes  taken  by  the  defendant  Day  from  the  lands  of  other  per- 
fons ;  but  that  the  fame  be  without  prejudice  to  any  other  re« 
medy  the  faid  plaintiff  may  have  againft  the  defendant  Day  or  any 
other  perfon  for  the  fame.  The  deputy  remembrancer  to  take 
the  faid  account  and  to  tax  the  cofts. 

SmtthEi  Chief  Baron. 

Adams,  Baron^ 

Perrott,  Baron* 

£tr8.  Barm* 
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Miciv.  TrRM,  Brickdale  azahift  Earle.  • 

13.  Gio.  3.  <:>      -^ 

Somerfetjbirey  18/A  December  1 772. 

The  impropria  ^HE  bill  ftated,  tjiat  the  plaintiff's  uncle,  deceafed,  beixtg 
trr  of  ircft  1  feifed  of  the  rcftory  and  parfonage  impropriate  of  the 
w7XZ\  Z\Z  P.^""^^^  °^  ^^  Harptree,  in  the  county  of  Somerfet,  and  of  aU 
the  t.the'of  hay  tithes  whatfocver  thereto  belonging,  duly  made  his  will,  dated 
from  aJl  the  the  fifteenth  of  January  1 766  ;  that  he  thereby  dcvifed  to  th^ . 
mfaJruj  iand  in  plaintiff  in  fee  all  the  faid  rcftory  and  parfonage  impropriate, 
J|!j^,f^''^'  ^"^  with  the  appurtenances;  that  he  foon  after  died  without  altering 
'  his  will  ;  that  the  plaintiff  thereby  became  entitled  to  the  fame, 

and  to  all  tithes  whatfoever  to  the  fame  belonging  ;  that  there 
were  confiderable  quantities  of  meadow  and  pafture  land  therein, 
that  the  two  wherefiom  large  quantities  of  hay  were  annually  made  ;  that 
i/"^?  M  r"^*d  ^^^^^  ^*^  ^^^"  immemorially  two  clofes  or  inclofed  fields  of 
mft  Mc^r  \\zyt  meadow  iand,  called.  High  Moor  and  Wejl  Moor^  otherwifc 
hccn  immemor  Dead  Afoor,  which  were  ancient  meadow  ;  that  very  large  tra£b 
riaiiy  meacfow  of  land  had  been  often  inclofed  from  out  of  the  forefts,  heaths, 
i"^d'i^'^^' h'"  w^^^  lands,  commons,  commonable  places,  and  woods  within 
inclofed^ "^^  and  ^^^  parifli  ',  that  the  faid  indofures,  though  converted  into 
ha/c  been  re-  meadow  and  inclofed  within  the  time  of  memory,  had  gained  the 
puttdmeadcw  j  name  and  reputation  in  the  parifh  of  meadow  land  \  that  great 
th:.t  iheie  -are  quantities  of  hay  were  annually  made  therefrom  5  that  there  had 
tijrrc  ^  ciofrs,  bccu  immemorially  three  clofes  or  trafts  of  arable  land,  called 
liv^Jj^^^^^  ^/^^>/^,  Weffeld,  and  Eaflfield  \  that  the  faid  clofes,  or  fome 
Ea/fiid  fi?at  P^rts  thereof,  had  been,  and  then  were^  in  the  ufual  courfc  of 
hive  been  laid  hufoandry,  laid  down  to  paflure  and  grafs  ;  that  they  had  been 
down  and  be-  mowed  or  cut,  and  hay  or  fodder  made  thereon  ;  that  other 
come  meadow  j  p^rts  of  the  faid  clofes  had,  for  a  long  time  then  paft,  been  laid 

down  to  grafs,  and  had  become,  by  reputation,  meadow  land  ; 
that  th're  hive  that  quantities  of  land  had  been,  at  fundry  times  within  memory, 

i!idofrd^''^^a?d  ^"^^^^^^  ^^^  'taken  in  from  and  out  of  the  waflcs,  commons, 
down  for  mta  w^oo<^s,  heaths,  and  forefts  in  the  parifii,  and  thrown  into  divers 
dow,  and  clofes  and  fields  of  arable  land  ;  that  all  the  faid  laft  clofes  had 

ploughed  up  a  been  at  times;  in  the  ufual  courfe  of  hufbandry,  laid  down  to 
^^•"  »  grafs  or  pafture  and  mowed,  and  hay  and  fodder  made  there- 

on, and  afterwards  had  been  again  ploughed  and  eared  up  ; 
thai  the  defend-  ^j^^f  the  defendants  were  owners  or  occupiers  of  divers  lands  and 
g'eat  quan  Kits  ^^"^"^c'^^s  in  the  parifh,  fome  wliercof  were  ancient  meadow  ; 
ci  n.eadLW  that  they  had  alfo  occupied  other  clofes  of  arable  land  that  had 
J  tHs  of  all  the  been,  for  many  years,  laid  down  and  converted  into  grafs, 
kjrd,a»>ovccic-  with  intent  that  the  fame  fliould  continue  in  like  manner  as 
'*   '  '  ancient  meadow  ;  ihat  they  alfo  occupied  divers  clofes  of  land, 

which  were  fometimes  ploughed  and  eared  up,  and  at  other 
times  laid  down  to  grafs  or  pallure  ;  from  all  which  faid  clofes 
and  fields  they  had^  for  many  years,  reaped^  cut^  and  carried 

away, 
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away,  great  quantities  of  corn,  grain,  hay,  and  fodder,  and     Bkickdalk 
had,  for  many  years,  paid  and  fatisfied  th^  plaintiflF*s  uncle,         agaipft 
bis  agents  or  farmers,  for  all  the  tithes  thereof:  that  they  had         ^V'^'  \ 
refufed  to  fet  forth  and  fuffer  the  plaintiff  to  take  the  tithe  in  reftiftVpayihe 
kind  of  hay  or  fodder  cut  or  made  on  all  or  any  of  the  faid  clofes  tithe  hay  there. 
and  meadows  fo  by  them  occupied,  or  pay  him  any  fum  of  of,  on  pretence 
money  in  lieu  thereof,  pretending,  that  there  was  an  ancient  of  a  Ww  of  2d. 
fnodus  to  pay  twopence  an  acre  yearly  for  all  meadow  land  called  do^^*^ja„^  ^Ind 
Board  Meadj  in  lieu  of  the  tithe  of  hay  of  all  fuch  meadow,  and   id.  an  acre  for 
alfo  one  penny  an  acre  for  all  arable  land,  when  and  as  often  as  arable  land  ua 
the  fame  fhould  be  laid  down  to  grafs  and  hay  or  fodder  made  downintogmfs ; 
therefrom.    The  bill  then  charged,  that  there  were  no  fuch  t^^-  »^'  there  are 
fWii^/ or  cuftoms,  or  if  there  were,  that  the  appellation  of  ^"J^-- ''''^^^^^^^^^^ 
Board  Mead,  and  the  faid  modufy  extended  only  to  the  faid  two  ly  extends  to ^hJ 
ancient  meadows  called  lligh  Moor  and  Weji  Moor^  other  wife  /wo  Moon ; 
DeadMo^  \  or  that  if  it  extended  beyond  the  faid  meadows,  it 
extended  only  to  fuch  meadows  or  clofes  of  ancient  n)eadow 
as  had  been  and  continued  fuch  from  time  beyond  memory  j 
and  that  if  there  was  fuch  modus  of  one  penny  an  acre,  the  fame  and  the  id.  an 
only  extended  to  the  three  ancient  fields  or  clofes  of  land  called  ^^^^ '°  *^^  "^^'^ 
Highfield,  Eaf field,  and  IVeftfield  \  or  that  if  it  did,  it  extended  ^''^"^^ ' 
to  none  but  fuch  as  were  clofes  of  arable  land  from  time  beyond 
memory.     The  bill  then  prayed,  that  the  defendants  might  fet  and,  demanding 
forth  the^//jf/f  iw/i/^  of  their  tithes  of  all  hay  or  fodder  faiade  by  ^^"^^^^ng^c  vaLe, 
them  during  the  year  1769  upon  any  of  the  fields,  clofes,  or  fJndams^ma'*^b- 
meadows  pofTefifed  or  occupied  by  them  during  the  faid  year,  decreed  to  pay 
whereof  no  tithe  had  been  let  forth,  or  no  fum  of  money  paid  their  tithes  ac« 
by  wzy  of  ^ompofition  I  that  the  plaintiff  might  be  declared  entitled  ccrdingiy, 
thereto,  he  being  content  with  the  fingle  value  thereof ;  that  he 
might  be  decreed  to  be  entitled  to  the  tithe  in  kind  of  all  corn, 
grain,  hay,  and  fodder,  from  time  to  time  renewed  and  grown 
upon  all  and  every  the  faid  lands,  clofes,  meadows,  and  paAures  ; 
that  all  pretended  modufes  in  lieu  thereof  might  be  declared  void,  or  the  extent  of 
or  that  the  extent  thereof  might  be  afcertained  and  declared,  ^^  modujn  be 
and  unto  what  lands,  fields,  clofes,  paftures,   and  meadows  *^^"^**"««*» 
occupied  by  the  defendants  every  fuch  modus  in  particular  ex- 
tended or  belonged. 

The  defendants  admitted,  that  the  plaintiff  was,  by  the  will  of  The  defend^nrs 
his  uncle,  feifed  in  fee,  or  othcrwife  well  entitled,  to  the  reftory  »"^'^  on  amc^«f 
and  the  tithes  thereof,  or  to  iw^«j/*j  in  lieu  thereof;  and  they  fnikruofri!t!tTi- 
infified,  that  there  had  been  immemorially  a  iw^^fo/ of  twopence  hayarifmg  (roni 
an  acre  for  the  tithe  of  Board  Meadow ,  viz.  meadow  ground  ^Ment  Mia- 
that  never  was  ploughed,  and  one  penny  an  acre  for  all  other  ^'-'^^ »  »nd  id. 
lands  which  had  been  ploughed  and  afterwards  laid  down  to  ^faj^^J"  \\'^ 
grafs  and  mowed,  in  lieu  of  the  tithe  of  hay  and  fodder  ;  and  ar:finvfromM»- 
tbat  the  fame  had  conftantly  prevailed,  except  with  regard  to  dem  Mtad^w. 
two  farms. 

E  e  4  The 
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BticcivALi        the  defendant  Edrle  faid,  that  he  had  not,  for  twenty  ycaf# 

^gaiAJi         p^j^^  occupied  any  lands  in  the  faid  parifh  ;  but  that  the  faid 

w^^/zf^^-j"  appeared,  by  a  receipt  dated  the  fourth  ol  Augufi  iTlt% 

The   defendant  given  by  the  plaintiff's  late  uncle  to  the  defendant's  father,  to 

hi'u  iTnJ'^f  J^ave  been  conftantly  received  in   lieu   of   fuch  tithes  \    that 

lie  IS    owner    or  J  ti       i     •r**  r-r  er'  *»-• i»  J    _^ 

the  manor  of  "C  was  owner  of  a  manor  called  Wtjt  Harp  Trei  Ttlleji  and  or 
mfi  Harptrtt  divers  lands  in  the  faid  parifh  ;  that  the  defendant  Mofs  was  his 
andotLerUnHsj  tenant  of  par!  of  the  faid  lands  ;  and  that  they  were  efteemed 
In?  Iwi'^tririi  ^^"^^^  Meadtnv,  and  were  particularly  fet  forth  in  a  furvey  of 
temnt  i  and  ^^^^  Demefne  Lands  of  the  defendant  fituate  in  Weft  Harptree^ 
t  lat  the  fiid  taken  the  eighteenth  of  September  1 752  \  and  he  fet  forth  a  copy 
iruiujei  had  ai-  thereof,  fo  far  as  related  to  Board  Meadow  ;  and  faid,  that  fincc 
>v;.;«  prevailed,  the  taking  of  fudi  furvcy.  Long  Clofe  had  been  added  to  the 

Demefnesy  and  was  in  his  pollefiion  ;  that  he  did  not  know  which 
of  his  fbid  lands  were  Board  Meadow,  except  as  they  appeared 
to  be  noted  as  fuch  in  the  faid  furvey,  and  in  an  old  furvey  of  the 
faid  manor  which  correfponded  therewith*  He  admitted,  that 
he  had  land  in  the  ancient  meadow  called  High  Afoor^  and  as 
he  believed  in  JVeJl  Moor  or  Dead  Moor ;  but  he  denied^ 
that,  any  of  the  faid  lands  were  newly  inclofed  meadows,  or  that 
they  had  been  inclofed  within  his  memory  j  and  faid,  that  he 
could  not  tell  which  of  the  laid  clofes  now  in  pafturc  or  grafs 
were  parcel  of  the  faid  ancient  fields  or  arable  land  called  High» 
fietdy  Eaji^^eld,  and  Wejifield. 

The  d.  fendant  The  defendant  Atofs  admitted,  that  he  rented  a  farm  and  lands 
Rm  alio  infifU  ©f  the  defendant  Earle  \  and  faid,  that  the  lands  were  Botari 
00  ihc  m.  Ufa.     ji^^.j^  q^  ancicnt  meadow,  for  which  he  had  conftantly  paid  the 

aforefaid  modufes,  at  0!d  Lammas^  in  lieu  of  tithe  of  hay  or  fodder 

till  the  year  1767. 

The  dtfmf^ants  Both  the  defendants  denied,  that  any  of  the  faid  clofes 
adinit,th.«iii«.ie  had  been  inclofed  from  the  waftes  and  commons,  or  otherwife 
arc  ihs  arci'-nt  ^vitain  memory,  or  that  any  tithe  hay  in  kind  had  ever  been  paid 
JT*  1*  jLf  ^'\a  fcT  them  to  the  plaintiff's  uncle  ;  and  faid,  that  thcv  believed 
mji  MuQf  I       ibat  there  were  conuderable  quantities  of  meadow  and  pathire 

land  in  the  faid  parifh,  whereof  great ,  quantities  of  hay  were 

arinualiy  made  ;    that,  from  time  beyond  memory,  there  were 

anciently  two  clofes  or  inclofed  fields  or  meadow  land,  called 

High  Jilocr  and  Wefl  Moor  or  Dead  Moor,  which  were  ancient 

that    part     of  meadow  ;  but  that  they  could  not  tell,  whether  any  tra£ls  of 

Mindif     Foreft  land  had  been  at  times  inclofed  from  out  of  the  forefts,  heaths, 

liadhtenreant-  ^vafle  land,  and  commons  within  the  faid  pari(h,  favc  a  confi^i* 

ly  inclofed  }        derable  quantity  of  land  in  the  forejt  of  Mendip  j  or  whether 

fuch  inclofures  had  been  converted  into  meadow  and  inclofed 
within  the  time  of  memory,  or  had  gained  the  name  of  meadow 
that  there  are  hnd  and  had  produced  hay  as  fuggefted  by  the  bill ;  that  they  be« 
ir.  the  parjfb  \\v:  heved,  there  had  been  anciently,  and  from  time  beyond  memory, 
!  r*^  liiJfi^d  ^'^^'^^  clofcsj  called  Hlghfield,  Eafijieldy  and  Weftfield ;  but  that 
.  ,4*.  u  t!  ey  knew  not  where  the  fame  layj  or  by  whom  or  in  what 
*  '. ,    •  :  xnsmxier 
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hianner  they  were  divided  and  inclofed  ;  or  whether  fomc  parts    Beickdalb 

thereof  were  at  times,  in  the  ufual  courfe  of  hufbandrv,  laid  down         n^^^fi 

to  grafs  or  pafturc  and  mowed,  and  hay  and  fodder  made  there-      • 

from  ;  or  whether  other  parts  of  the  faid  clofes  were,  or  for  a 

long  time  had  been,  laid  down  to  grafs,  or  had  by  reputation 

become  to  be  called  meadow  land,  and  hay  made   therefrom, 

as   fuggefted  in   the   bill ;    nor  whether  great    quantities    of 

land  had  been,  ^t  fundry  times  within  memory,  inclofed  and 

taken  from  the  common  wafte  fields  and  heaths  within  the  faid 

pariQi,  and  thrown  into  clofes  and  fields  of  arable  land,  and 

had  been  at  fundry  times,  in  the  ufual  courfe  of  hufbandry, 

laid  down  to  grafs  and  pafture  and  mowed,  and  hay  and  fodder 

made  thereon  ;   or  whether  the  fame  were  afterwards  ploughed 

and  eared,  fave  the  faid  lands  in  the  foreft  of  Jli>/jdf/]^ ;  that  that  the  faid  «•• 

they  neither  knew  or  believed  that  the  faid  modus  of  twopence  ^^oi  2ci.,ana. 

an  acre  for   Board  Mead  extended   only  to  the   two   ancient  ""«  wm  notooo- 

meadows  called  Dtad  Moors  but  they  admitted,  that  it  extended  meadows^c^ 

only  to  fuch  meadows  or  clofes  of  ancient  meadow  as  had  been  Kigh  Mmr  aod 

and  continued  fuch  from  time  beyond  memory,  and  not  to  fuch  ^^  ^m^* 

as  had  been  within  memory  ploughed,  and  for  many  years  laid 

down  to  grafs  with  intent  to  remain  for  any  long  term,  or  to 

fuch  as,  within  memory,  had  been  inclofed  and  taken  from  the 

heaths,  wafles,  woods,  and  fore  (Is  within  the  faid  parifh  ;  nor 

that  the  faid  modus  of  one  penny  extended  only  to  the  three 

faid  ancient  fields;  but  that,  on  the  contrary,  they  believed 

that  it  extended  to  all  lands  within  the  parifli,  except  fuch 

ancient  meadow    as  had  been  never  ploughed   called   Board 

Mead^  and  the  two  farms  aforefaid.     They  admitted,  that  the 

two   pieces    of  ground  called    High  Moor  and   Newton  Clofe 

Paddock  formerly  belonged  to  High  Moor  and    Weft  Moor  or 

Dead  MooTf  which  they  admitted  to  be  ancient  meadow  ;  but 

denied,  that  any  of  the  lands  were  newly  inclofed  meadow,  or 

inclofed  within  memory,  or  that  they  knew  whether  any  of  the 

faid  clofes  then  in  grafs  or  paflure  were  parcel  of  the  ancient 

fields    of  certain  arable  land  called  HigMe/d,    Eajifield^   and 

Wejifeld. 

The  defendant  Mofs  admitted,  that  he  had  mowed  part  of  the 
faid  lands  ;  and  infifted  on  the  faid  modufes  in  the  lieu  of  the  tithe 
of  hay  and  fodder. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witnefles  The  cauft 
were  examined  on  both  fides  ;  and  upon  hearing  counfel ;  and  ***"**• 
reading  an  order  to  prove  and  read  exhibits  viva  voce  at  the 
hearing  on  the  plaintifiPs  part  ;  and  on  reading  the  following 
entries  out  of  an  ancient  book  from  the  regiftry  of  the  Btjhop  of 
Bath  and  Wells^  intitled,  ^^  Regtjler^  ^329,"  viz.  fo.  162,  dated 
the  fourih  caiend.  Decemb*   1336,  and  fol.  297,  dated  the  fifth. 
calend.  Decembris  1344  :  and  reading,  on  behalf  of  the  defend- 
^ts^  fifteen  exhibitSj  beginning  the  twenty-fouith of  June  i']2']^ 

and 
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BRicKPALt  and  ending  the  tenth  of  September  1767,  and  figned  by  various 
^^"^^  perfons,  for  tithes  ;  and  reading,  for  the  plaintiff,  letters  patent 
from  Sl^ieen  Elizabeth^  dated  the  eleventh  of  February^  in  the 
nineteenth  year  of  her  reign,  whereby  the  faid  queen,  for  the 
con (iderat ions  therein  mentioned,  granted  and  demifed  to  TL 
Brlcklandf  and  others  therein  named,  the  reftory  of  We/i 
Harptree  and  tenths  of  corn,  grain,  hay,  and  all  other  tenths 
thereto  belongii;ig^  both  great  and  fmall,  to  hold  the  fame  for 
fuch  time,  and  at  and  under  fuch  rents  as  are  therein  mentioned^ 
referved,  and  contained  ;  and  reading  feveral  depofitions  \ 

The  defendants  The  Court  ordered,  by  confent,  the  defendants,  or  one  of 
decreed  to  [>ay  a  ^^^^    ^^  account  with  the  plaintiff,  as  impropriator  of  fVeJi 

woi/BJ'of  2d,  an'  .  .  j*^jiL         t.       u-n  i  r 

acre  for  their  Harptree,  durmg  the  time  demanded  by  the  bill,  now,  and  tor 
landwhenmow-  the  future,  after  the  rate  of  twopence  an  acre  for  all  the  lands  fi- 
«d  and  the  graft  tuat^  in  the  parifh  of  which  the  defendant  G*Ear/ew7is  the  owner, 
made  into  hay.    ^^  ^j^^  other  defendant  /i^l  Mofs  the  occupier,  when  fuch  lands 

had  or  (hould  be  mowed,  and  hay  made  thereon,  in  lieu  and 
fatisfaftion  of  the  tithe  of  the  faid  hay,  fuch  payment  of  twopence 
an  acre  for  lands  mowed  appearing,  on  the  pleadings  of  this 
caufe,  to  be  the  modus  prevailing  within  the  faid  parlQi  of  JFjff 
Harptree  for  tithe  hay  ;  the  parties,  plaintiff  and  defendants,  to 
abide  by  their  own  cofts, 

Smtthe,  Chief  Banrn. 
Adams,  Baron. 
Perrott,  Baron. 


"isrcilT"*  Wetherhead  againji  Bradshaw. 

Lancajbire^  2  ^th  January  1773. 

The  rcaor  of  rpHE  bill  ftated,  that  the  plaintiff,  on  the  fixth  of  December 
^I'^dwHe  ^  '^^*  ^^^  prefented  to  the  reftory  of  the  parifh  of  Haiton^ 

truvt7fn^i^nd'*  ^"  ^^^  county  of  Laticajicr,  and  had  thereby  become  entitled  to 
and  ftatcs,  '  all  tithes,  Ea/ler  offerings,  and  other  ecclefiaftical  dues  arifing' 
that  ibc  defend-  therein  ;  that  the  defendant,  for  four  years  part,  had  been  owner 
ant  had,  for  four  ^jjj  occupier  of  lands  therein,  whereof  one  hundred  acres  had 
Vu^'  owupic^  1^^^^  called  the  Demefne  Lands ;  that  he  had,  during  the  faid 
Lands^  and  had  years,  grown  thereon,  and  on  his  other  lands,  corn,  grain, 
had  titheabie  hay,  and  clover  -,  that  he  had  fed  thereon  barren  and  unprofit* 
matters  there-  ^^le  cattle  of  his  own  and  of  other  perfons  ;  that  a  great  num- 
^  '  ber  of  cattle  had  been  fatted  thereon,  part  of  which  he  had  fold, 

and  killed  the  remainder  for  his  owil  ufe  ;  that  he  had  grown 
thereon  turnips,  which  had  been  fevered  and  eaten  by  un- 
profitable cattle  or  fold  ;  and  that  the  tithes  of  all    the  faid 
that  he  was  in  matters  ought  to  have  been  paid  to  the  plaintiff.    The  bill  fur- 
arrcars  for  Eaj.  (j^gj.  ftated,  that  there   were   due    to  him  at  Eajier  yearly, 
ttr  o  cr.ngs  j     ^^^  penny  for  each  plough,  one  penny  for  every  garden,  two- 
pence for  Eajier  offerings,  one  penny-  for  bread  and  wine, 

twopence 
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twopence  for  each  man  fervant,  one   penny  a  maid   fervant,  Wit  hi  km  had 
&nd  one  penny  for  every  other  communicant.     The  bill  further     _^  <»^^w/? 
charged,  that  the  defendant  was  owner  of  a  corn  mill  in  the         adshaw. 
parifh  ;  that  it  had  been  ercfted  within  twenty- five  years  paft  ;  ^^^  ^^  ^^  m 
and  that  he  or  his  fervants  had  in  each  year  ground  corn,  grain,  '/   occupation 
and  malt  therein  for  mulfture,  to  wity  twenty  leads  a  day  one  at  which  hc"h'ad 
day  with  another  \  that  he  had  thereby  gained  the  clear  fum  of  ground      great 
eight  pence  for  each  load  fo  ground  ;  and  that  the  tithe  thereof  ^u'^ntitics      of 
was  due  to  the  plaintiff,  it  being  a  perfonal  tithe,  and  he  being  en-  ^^^^ » 
titled  to  the  tenth  part  of  the  clear  profits  thereof  after  payment 
of  all  neceflary  charges.     The  hill  further  charged,  that  the  that  he  bad  re. 
defendant  had  in  his  cudody  divers  writings  belonging  to  the^|i^<^<l  to  pay  th« 
former  re'ftors  of  the  pari(h  \  that  there  were  entries  therein  ''•**^'    thereof, 
proving  the  plaintiff's  right  to  fuch  tithes  ;  that  he  refufed  to  that  a  ^^0? 
produce  the  fagie^and  pretended  that  tithes  in  kind  were  not  due,  6I.  138. 4d.  oo. 
but  that  a  modus  of  fix  pounds,  thirteen  {hillings,  and  fourpence,  'y  ^  as  due,  al. 
in  lieu  of  tithes  in  kind,  had  been  immemorially  paid.    The  bill  ^^^%^  ^  M 
then  charged,  that  there  was  no  fuch  a  modus  of  fix  pounds,  thir-  ^caa^  ^^[^h 
teen  (hillings,  and  fourpence  ;  and  that  the  Demefne  Lands  were  proved  the  con. 
not  exempt,  for  that  the  feveral  modufes  which  had  been  immcmo-  trary  j 
rially  paid  yearly  to  the  reftor  of  Halton  were  paid  on  different 
days  of  the  3rear,  and  out  of  eighteen  different  parcels  of  land 
difperfed  in  feveral  parts  of  the  parifh,  fom«  of  which  were  in  that  there  were 
lieu  of  great  tithes,  others  of  hay  only,  and  others  in  lieu  of  Several    m^ujet 
all  tithes  and  offerings,  all  which  were  diftinft  modufesj  each  ^'"'  **'^»n^  Re- 
covering one  particular  tenement,  and  which  together  made  up  amounted^   to 
fix  pounds,  thirteen  fhillings,  and  fourpence  a-year  ;  but  that  that  fum,  but 
no  part  of  the  lands  covered  by  fuch  modufes  ever  were  the  wi»ich  had    no 
Demefne  Lands  of  Hidton  ;   and  that  the  defendant  never  was  i^'*^'  ^n  ^  '^ 
owner  or  occupier  of  any  of  the  lands  charged  with  fuch  modufes     ""*•'*'     *  '  • 
until  February  1 768,  when  an  eflate  at  Highfield  was  conveyed 
to  him  ;  and  that  it  was  particularly  mentioned  in  the  agreement 
for  the  faid  eflate,  that  it  was  fubje£l  to  a  modus  of  one  fliilling 
and  eightpence  in  lieu  of  tithe  hay  and  corn  \  that  neither  the 
defendant,  or  any  former  occupier  of  his  faid  lands,  did  ever 
(except  as  to  the  lands  fo  purchafed)  pay  any  modus  compofing 
part  of  the  faid  fix  pounds,  thirteen  fhillings,  and  fourpence  ; 
that,  fo  far  from  pretending  an  exemption  from  tithes  by  the  th.t    formerly, 
faid  modus  of  fix  pounds,  thirteen  fhillings,  and  fourpence,  the  ^°  ^*'"  fr«^*"  P**- 
defcndant,  when  the  plaintiff's  tithes  were  demanded  of  him,  ^"^;^^8  ^'^^IIa 
infifled  on  a  modus  of  fourpence,  as  having  been  immemorially  were  ooTered  by 
paid  in  lieu  of  all  tithes  on  the  Demefne  Lands^  and  had  tendered  the  faid  madut^ 
the  arrears  of  fuch  modus  for  twenty  years  pali  \  but  that  he,  ^  infifted  on  a 
the  plaintiff  had  always  refufed  to  accept  of  the  fame  ;  and  "^^^^-^^^  ^ 
infifled  on  his  right  to  the  tithes  in  kind  ;  and  that  the  defendant  ,hg  f-^^^^  ih<ie- 
had  never  pretended,  that  there  was  any  other  modus  than  the  ot ; 
fourpence  until  the  plaintiff  filed  his  bill.    The  bill   further  «^«  there  was 
charged,  that  tithes  in  kind  were  due  for  all  the  hay  and  clover  JJ^'^^yj'J  tn^^di 
grown  on  any  of  the  defendant's  lands,  and  particularly  on  all  ^^^  uihe**Uy 

!S 
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WiTtfixkiAo  Kis  lands  not  called /^^  Dimefne  Lands  ;  that  no  modus  o(  on^ 
^i^n/^        penny  a  rood  had  been  immemorially  paid  in  lieu  of  tithes  of 
Bbadshaw.    ^j^y  meadow  grounds  in  the  faid  pari(h,or  of  any  grounds  called 
Leys  ;    that  he  had,  for  feveral   years  paft,  been  occupier  of 
feveral  ancient  meadow  lands  in   the  pariQi,  neither  Demefiier 
nor  Leys  ;  that  fuch  lands  only  as  had  been  converted  from 
arable  to  grafs,  and  afterwards  ufed  as  meadow,  had  been  called 
tither  f^  An*  LeySy  fo  long  as  they  were  ufed  as  meadow  or  pafture ;  that  all 
OT    for   'S/w  ^^^^  lands,  when  arable,  had  immemorially  paid  to  the  reftor  of 
Ltj  .  the  faid  parifli  tithe  in  kind  of  all  corn  $  and  that  the  greater 

part  of  the  lands  in  the  faid  parifh  called  Leys,  and  pardcularl/ 
fuch  of  the  defendant's  lands  as  had,  within  the  memory  of 
many  perfons,  been  converted  from  arable  to  grafs,  and  before 
fuch  converiion  been  conflantly  ufed  as  arable,  had  paid  tithe 
in  kind  ;  that  fuch  pretended  modus  of  one  penny  a  rood^ 
in  lieu  of  the  tithe  of  all  meadow  called  Leys  (if  any  fuch  ever 
exifted,  which  the  plaintiff  did  not  admit),  was  void,  as  being 
uncertain,  and  apparently  to  the  reftor's  great  injury,  for 
thereby  it  would  be  in  the  power  of  an  occupier  of  arable  land 
to  convert  it  into  Leys,  and  thereby  defeat  the  reftor  of  his  tithes  ( 
and  to  convert  ancient  meadow  and  pafture  into  arable,  and  then 
lay  it  into  grafs,  and  occupy  it  as  L^Sf  whereby  the  redbors  of 
the  faid  parifh  would  be  defeated  of  all  tithes  in  kind  which  had 
been  paid  for  fuch  ancient  meadow  and  pafture  lands.  The 
bill  then  charged,  that  the  defendant  had  converted  into  ai^able 
feveral  parcels  of  land  in  the  pariih,  which  were  ancient  meadow 
or  pafture,  and  had  never  been  ploughed,  and  had  laid  the  fame 
into  grafs,  and  occupied  the  fame  as  hay  lands,  and  then  pre* 
tended  that  they  were  exempt  from  tithes,  except  the  faid 

£d  been  newly  ^^'^^  ^^  ^^^  P^""?  *  ^^^'  '^^^  ^*l*  further  chau-ged,  that 
crcaed.  THE  MILL  was  not  erefted  upon  the  fcite  of  any  ancient  mill  ; 

and  that  the  whole,  or  the  greater  part  thereof,  was  built  upon  a 
parcel  of  wafte  ground,  and  particularly  that  the  mill  where  the 
defendant  ground  his  wheat  and  malt  was  a  new  ereAion,  and 
was  built  by  him,  the  defendant,  within  eighteen  years  paft  : 
and  he  inftfted,  that  the  faid  mill  was  not  exempt  from  the 
payment  of  tithes  ;  but  that  fuch  tithes  as  aforefaid  were  due  to 
the  plaintiff  for  the  fame.  The  bill  therefore  prayed,  that  the 
defendant  might  be  decreed  to  an  account  with  the  plaintiff  for 
the  feveral  titheable  matters  aforefaid.  and  for  JS^er  offeringt 
and  other  eccleftaftical  dues  during  the  feveral  years  in  the  bill 
mentioned,  and  to  pay  the  plaintift*the  value  thereof. 

The  defendant  The  defendant  admitted,  that  the  plaintiff  was  reOor  of 
admits*  that  he  Halton  ;  that  during  the  time  in  the  bill  mentioned,  he,  the 
va.  fcifedin  fee  defendant,  had  been  feifcd  in  fee  of  HalUn  Hall  and  the  Demefnt 

and  of  the  Dtm^f  Landt  thereto  Uko^% }  and  infifii  on  the  modm  of  6L  i^  4d.  a-ytar  in  Sen  of 
Che  tithes  thereof  J 

Landfg 
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Ijanis^  the  particular  clofcs  of  which,  and  the  number  of  acres  WxTR«tji«AD 

agaxnH 
BftADIBAW, 


therein  contained  (one  hundred  and  thirty-three  acres)  he  ftated     ^  ^^^^ 


in  his  anfwer  \  and  that  he  had  purchafed  the  fame  twenty  years 
ago  \  and  he  infifted^  that  the  faid  houfe  and  demefne  lands  had 
iinmeinorially  been  exempt  from  tithes  ;  that  a  modus  of  fix 
pounds,  thirteen  (hillings,  and  fourpence  a^year  in  lieu  thereof 
had  been  paid  to  the  reftor,  and  was  ftill  payable,  as  would  appear 
by  an  inquifition  taken  in  the  twenty-iixth  year  of  Hehr^f  the 
jEigbtbj  upon  a  commiilion  then  iflued  to  enquire  into  the  value 
of  ecclefiaftical  benefices  ;  and  by  an  inquifition  taken  in  the 
thirty-fifth  year  of  Edward  the  Thtrdy  after  the  death  of  Sir 
W^ilUam  Di  DacrSf  lord  of  the  faid  manor,  and  patron  of  the 
advowfon  of  the  faid  re£lory,  whereby  it  appeared,  that  the 
income  of  the  faid  church  was  ten  marks,  or  fix  pounds,  thirteen 
ihiUings,  and  fourpence  a-year  \  that  the  lords  of  the  faid  manor 
^nd  owners  of  the  Demefne  Lands  covered  by  the  faid  modus^ 
\n  or  about  the  twenty-fixth  year  of  the  reign  of  ^ueen  Eli- 
xabeth^  fold  off  part  of  the  Demefne  Lands  ;  and  that,  by  agree-  that  the  former 
ments  made  on  fuch  purchafes,   the  whole  of  the  modus  of  poffcffor  of  the 
fix  pounds, thirteen  {hillings^  and  fourpence,  was  thrown  upon  and  "*J^  ^^  ^ 
paid  by  the  owners  and  occupiers  of  the  lands  foldofi^  fo  as  to  landi,  and  threw 
exonerate  the  manfion-houfe  and  the  Demefne  Lands  remaining  the  p^iyment  of 
in  the  hands  of  the  lord  of  the  manor  from  any  part  of  the  *'»«  «<w«/on  the 
iaid  modus  5  that  the  fame  had  ever  fince  been  paid  by  the  owners  ^^^^^J^l 
or  occupiers  of  the  lands  fo  fold  oiF;  that  he  had  ever  fince  th^  refidue  of 
his  faid  purchafe  held  the  Demefne  Lands  free  from  tithes ;  and  the  lands  tithe 
he  infifted  he  had  a  right  fo  to  do.     He  faidy  that  in  a  valuation  ^^e  $ 
made  of  the  reAory  in  the  year  1716,  purfuant  to  an  a£tof  that    the   faid 
parliament  made  in  the  firft  year  of  George  the  Firfl^  the  tithes  ^^»  ^  "*^ 
of  com  of  all  forts  in  the  faid  parifli  were  valued  only  at  forty  j^  "valuation  U 
pounds  a- year,  whereby,  as  he  apprehended,  the  perfon  who  the  tithes; 
made  fuch  valuation  did  not  confider  the  Demefne  Lands  as  liable 
to  tithes  in  kind,  and  which  were  therefore  not  eftimated  in 
fuch  valuation.    He  admitted,  that  he  had  occupied  the  feveral 
partici^lars  of  land  in  his  anfwer  mentioned,  which  were  part  of 
the  Demefne  Lands^  and  covered  by  the  faid  modus  \  and  faid/ 
that  he  occupied  no  other  lands.    He  alfo  faid,  that  he  had  fet 
out  a  particular  account  of  the  number  of  acres  of  the  Demefne 
Lands  occupied  by  him  in  each  year  which  had  been  fown  with 
corn,  and  the  values  thereof,  in  cafe  tithes  in  kind  had  been 
payable,  and  alfo  what  had  been  mowed  and  made  into  hay  and 
clover  grafs^  and  how  much  had  been  depaflured  in  each  year, 
and  the  value  of  the  tithes  thereof  refpeftively.    He  alfo  faid,  ^^  ^  * 
that  no  tithe  in  kind  had,  within  time  of  memory,  been  due  or  ^^^-^  if^J  ^ 
payable  within  the  faid  pari£h  for  hay  or  clover  grafs,  for  that  a  the  tithe  bay  of 
modus  of  fourpence  an  acre  for  hay  ground,  or  fome  other  the  other  laiAls} 
modus  in  lieu  of  tithe  hay  in  kind,  had  been  always  due  to  the 
l-eftor }  and  he  infiftedj  that  no  tithe  in  kind  was  due,  but  that 

fourpence 
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With  I RH  IAD  fourpence    an  acre,    or  fome    other  modus    in    lieu    thereof^ 

aguinfi     '  yj^f^  ^yg^     jjg  further  faid,  that  he  could  not  fet  out  a  particular 

B&APSiiAw.     ^£  ^^^  cattle  agifled  on  the  faid  lands   of  his   own,  and   of 

other  perfons,  nor  the  values  of  ftich  agiftment  \  but  he  dated 

what^  turnips   he    had,    and  the  value   thereof,  and    fet  oat 

aivOTccount  of  the  number  of  the  cows,  fheep,  calves,  and 

lambs  which  he  had  in  each  year,  and  the  value  of  the  tithe  of 

the  wool,  calves,  and  lambs,  and  alfo  the  number  of  perfons  in 

his  family  ;  but  he  denied,  that  any  Eajfer  offerings  were  due 

under  fuch  exemption.     He  admitted,  that  he  oviutdacom  miffi 

tfiat    the    mill  and  iniifted,  that  it  was  an  ancient  manor  mill  within  tbe  Demefne 

vras  to  hcconfi-  i^^f^s  \  that  it  had  been  ftanding  within  the  faid  manor  prior  to 

j^y   ananaen,  ^^^  reign  oi Edward  the  Second^  and  had  been  waflied  down ;  and 

be  infifted,  that  the  faid  new  mill  ought  to  be  confidered  as  an  ai>» 

cicnt  mill,  and  that  therefore  no  tithe  was  due  for  the  fame ;  and 

riiough  it   had  heflated  what  quantities  of  com,  malt,  and  hops,  had  been  ground 

been  rebttiJt }      thereat,  and  the  value  of  the  mulfture  thereof,  and  what  ex* 

pence  he  had  been  at  in  rebuilding  the  fame  ;  and  averred,  that 
the  expences  had  on  an  average,  one  year  with  another,  amounted 
to  more  than  the  mulfture,  fo  that  no  profit  had  arifen  to 
that  he  occupied  him  for  the  fame.  He  alfo  faid,  that  he  occupied  divers  other 
©ther  lands,  and  lands  in  the  faid  parifh,  and  that  he  had  duly  paid  the  plaintiff" 
**?1  ff  th  ^^^  ^^^^  tithes  thereof,  according  to  a  compoiition  made  by  the 
tithes  thereof  Plaintiff  with  him  and  other  occupiers  of  land  there  ;  and  he 
according  to  a  infided,  that  the  tithes  of  fuch  other  lands  in  his  occupation^ 
ompofition  j  not  being  demefne  latids^  were  not  payable  in  kind,  but  that  four- 
fhat  there  is  a  pence  an  acre,  or  fome  oxhzx  modus ^  was  due  in  lieu  thereof.  He 
mdut  of  ii  a  jjICq  infixed,  that  an  ancient  modus  of  one  penny  a  rood  for  all 

tfoou     for      i)dv  ^* 

rround     called  ^^'X  growed  in  the  faid  parifh  (except  the  lands  tithe  free  or 
teji  J  covered  by  a  modus  after- mentioned),  and  which  arc  called  Lejs, 

had  immemorially  been  paid  to  the  reftor  in  lieu  of  tithe  hay 
in  kind.     He  further  faid,  that  an  ancient  church  flood  on  part 
of  the  Demefne  Lands ^  clofe  to  the  manor- houfe,  which  he  be- 
lieved was  built  by  the  lords  of  the  manor,  and  endowed  with  a 
ftipend  of  fix  pounds,  thirteen  fhillings,  and  fourpence,  as  a  full 
compofition  in  lieu  of  all  tithes  payable  out  oithe  Demefne  Lands 
to  the  re6tor  of  the  faid  parifh,  the  fame  being  a  peculiar  of 
Hut  aprcfcrip-  itfelf.     Hc   alfo  faid,  that    in    1666  E,  Lawrence  was  redtor 
five  rjniof  4d.  ^f  Haltony  and   C.   Carus  lord  of  the   manor,   and   owner  of 
in'*lLu'o'f  the  ^^^   ^^^^   houfe   and    demefne  lands  \    that    the    faid   Lawrence 
com  cliiies  j        ^^^^^    demanded   tithes   in   kind   for  the  Demefne  Lands  ;  that 

difputes  arifing  thereupon,  the  fame  were  referred  to  ST. 
Simpfony  who,  by  his  award  dated  the  twenty-ninth  of  March 
1666  (reciting,  that  he  was  fully  fatisfied  the  tithes  of 
corn,  grain,  and  other  things  from  the  Demefne  Lands  were 
never  paid  in  kind,  but  a  fmall  prefcriptivc  rent  of  four- 
pence  a  year  in  full  of  all  tithes  for  the  Demefne  Lands )^ 
•nd  had  been  c-  did  award,  that  the  faid  Carus  fhould,  on  or  before  the  tenth 
ftab!,fhed  by  an  Jay  of  April  then  next,  pay  10  the  faid  Lawrence  one  ihilling  and 

eightpence^ 
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cightpence,  being  the  faid  prcfcrjptivc  rent  of  fourpcncc  a-year  Wxtrerread 
for  five  years  then  in  arrear,  and  fhould  continue  to  pay  the  faid         agai^/i 
fourpence  at  Eaflir  yearly  for  the  tithe  of  the  Demefne  Lands  ;      Bhadihaw. 
and  that  the  faid  Lanvrence  ihould  enter  the  faid  payment  of 
fourpence  in  his  faid  tithing -book  \  that  after  he  had  purchafed  that  he  had  re. 
the  (aid  manor  and  Demefne  Landsy  he  caufed  the  faid  fourpence  guiariy  tendered 
to   be  annually  tendered  at  Eajler  in  lieu  of  the  faid  tithes,  ^^  ^^^  > 
although  he  apprehended  the  Demefne  Lands  were  not  liable  to 
pay  any  tithes  in  kind,  or  any  modus  in.  lieu  thereof :  and  he 
infifted,  that  if  fuch  general  exemption  could  not  be  proved, 
the  laid  prefer iptive  payment  of  fourpence  a-year  ought  to  be 
deemed  a  full  difcharge  of  all  tithes  for  the  faid  Demefne  Lands. 
He  alfo  faid,  that  he  had  not  in  his  cuftody,  nor  ever  faw  any 
conveyances  whereby  it  appeared,  that  a  modus  of  fix  pounds, 
thirteen  (hillings,  and  fourpence  had  been  immemorially  paid  in 
lieu  of  the  tithe  of  the  Dem^ne  Lands  \  and  infifledj  that  the 
owners  of  the  manor  did,  in  their  conveyances  of  part  of  the  De- 
tntfne^  charge  the  whole  of  the  faid  modus  on  the  lands  fo  fold. 
He  further  faid,  that  the  faid  maniion-houfe  had  been  plundered 
in  iniurK&ions,  and  once  burnt  by  the  Scots^  whereby  many  of 
the  family  deeds  had  been  deftroyed,  by  which  deeds  the  original 
of  fuch  exemption  would  ha\ce  been  manifefted«    He  further  that  there  might 
faid,  that  he  believed  that  there  might  be  fuch  feveral  modufes  befeveraino</vj^c 
payable  out  of  eighteen  parcels  of  land  lying  difperfed  in  the  payable  out  of 
faid  pariOi,  and   payable  as  in   the  bill  j  and  that  fome  of  "if^^^^^  P'*"^^** 
fuch  modufes  were  paid  in  lieu  of  great  tithes  only,  fome  in  lieu  of  ing*"^  *6i!*"i«" 
tithe  hay  only,  and  others  in  lieu  of  all  tithes  and  £j^^r  dues,  and  4d. 
which  together  amounted  to  fix  pounds^  thirteen  {hillings,  and 
fourpence ;  but  whether  fuch  modufes  were  originally  diftinft, 
and  covered  one  particular  tenement,  he  could  not  fay ;  but  that 
the  fame  had  been  originally  paid  out  of  the  fix  ancient  edates  of  of    which    tU 
which  the  manfion-houfe  and  the  Demefne  Lands  now  belonging  Dmtjne    Land* 
to  him  had  been  formerly  one,  and  therefore  ought  to  be  exempt  ^*'**    formerly 
from  payment  of  tithes  in  kind.     He  admitted,  that  he  did,  pre-  ^"** 
▼ious  to  the  filing  of  the  bill,  pretend,  that  his  manfion-houfe  and 
the  Demefne  Lands  were  difcharged  from  the  payment  of  any 
other  modus  than  that  of  fourpence,  which  he  then  apprehended 
was  the  modus  payable  for  the  fame,  and  which  was  part  of  the 
faid  original  modus  of  fix  pounds,  thirteen  fhilling$,and  fourpence; 
and  that  he  had  not  paid  the  plaintifF  any  of  the  tithes  in  kind, 
or  any  fatisfadtion  for  the  fame,  but  had  paid  the  tithes  and 
fums  flated  in  the  biiU  in  lieu  of  tithes  of  the  lands  that  were 
not  demifne.     He   infilled,  that  tithes  m  kind  were  not  due 
for  the  faid  manfion-houfe  and  Demefne  Landsy  but  that  the  fame 
were  exempted  by  the  modus  aforefaid.   He  denied,  that  the  mill  that   ths    mill 
was  erected  on  wafte  ground  as  an  entire  new  ereftion  where  no  was  rebuilt  en 
building  had  ever  been  made,  or  upon  any  other  ground  than  the  ^^^^  ^-i^^"  ^f  the 
fcite  of  the  Old  Manor  Mill.    He  admitted,  that  he  had  hirh  a  ^^^^       *^^^""'^ 
dwelling-houfe  and  other    conveniences    for  bis  millers   and     "  ' 

fervaiits 


fudUwinulf! 
of  the  mill  I  ar 


Tbe  nflor   of  n->' 

iJtiU  LAjbi,  in  I 

i^«,ii  emitted  

bytfaecnflarnvf  larly  the 

tbe   pirifli,    to  parifll,  ill 

hi*e  the   tithe  f  ^        - 

milk    deUvfcrH  "  ^*  ^'^'; 

■t  the    chureb  of  thctm 

porch.  17^5>  ^^ 


The  defendant 
of  milk  in  clean  y. 
fetched  it  away,  if  li 
glcftcd  fo  to  do  in  a 
lithe  milk  to  be  throw 
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In  th«  biU,  and  prayed^  that  an  iifi^e  might  be  diredtd  to      MoftOAN 
try  it,  Mgmff/t 

The  plaintiff  replied  5  the  defendants  rejoined  \  and  witncflcf 
were  examined  on  the  part  of  the  defendant }  and  now  upon 
hearing  counfel  of  both  fides  5  and  reading  an  order,  made  the 
third  day  of  February  iiiftant,  for  reading  the  dcpofitions  t^ken 
in  a  former  caufe  {a) ; 

Thb  Counsel  fir  tie  defendant  objected  to  the  reading  the 
id  depofitions  i  and  on  debate  of  the  matter,  the  Court 
evor^mled  the  objeAion.  , 

The  depofitions  were  accordingly  read  for  the  plaintiff;  and 
alfo  the  dcpofitions  taken  in  this  caufe,  on  behalf  of  the  defend- 
ant ;  and  after  hearing  counfel  on  both  fides ; 

Thi  Court  ordered  the  defendant  to  account  for  the  tithe 
milk,  during  the  time  demanded  by  the  bill,  and  pay  the  plain- 
tiff the  value  thereof,  with  his  cofts  of  fuit. 

(a)  Vide  ante,  154. 

Sellon  againji  Parry.  HitAtYTtiM 

Middlefexj  2^xh  February  1773.'  ^'    ***'  ^' 

^7^ HE  bill  ftated,  that  the  parifhioners  atid  inhabitants  of  the  The  cante  cf 
•*     l^arifli    of   Saint  James    Gierke nwell^    in  the  year    1656^  ^^     perpetual 
porchafed  the  church  yard,  and  the  right  of  patronage  of  the  ^j^^^  ^cuh! 
faid  parilb,  chargeable  only  with  the  yearly  payment  of  four  rimw//'i8enriUcd 
poanda,  eighteen  fhiiings,  and  ninepence,    for  the  perpetual  t6  ail  the  tiibe« 
maintenance  bf  a  curare  to  celebrate  divine  fer.vice  therein  ;  that  '"^  profiiiarif- 
the  faiBC  were  conveyed  to   truftees  for  the  only  ufe  and  bene-  ^^{^^^s^^\ 
fit  of  the  parifhioners  and  inhabitants;  that  in  the  tenth  year  jsmtui^  S^t 
of  ^ueen  Annty  an  a^  of  parliament  pafied  empowering  com-  .>for. 
mifiioners  to  build  fifty  new  churches,  or  to  make  chapels  ^-  ^-  5»  •""'• 
pariflk  churches  (  to  provide  houfes  for  minifters  ;  and  to  caufe  ^^ 
church  yards  to  be  made  and  inclofed  for  fuch  new  parifhes  $ 
that  the  faid  a^  directs,  that  there  ihall  be  a  redor  and  fuc- 
cefiion  of  re^ors  Jn  fuch  new  churches  and  pariflies,  to  have 
the  cure  of  fouls  of  the  inhabitants  in  them,   and  impowers  the 
faid  commiflioners  to  treat  and  agree  with  ail  perfons,  having  a 
right  or  rnterel^  in  the  advowfon,  patronage,   or  nomination 
of  the  church  in  every  parifli,  from  which  any  part  fhali  be 
taken,  for  the  more  effe^al  dividing  and  feparating  fuch  parifli, 
and  the  tithes,  oblations,  dues,  and   revenues  belonging  to  th« 
church,  and  to  agree  concerning  fettling  the  rights  of  patronage 
of  every  new  church  for  ever,  «<  provided  always,  that  this 
V'  a6k  Ihall  not  extend  to  deprive  the  fucceffors  of  tjie  preient 
<<  redors,  vicars,  and  other  ecclefiadical  perfons,  having  the 
'<  cure  of  fouls  of  or  in  the  parilh  church,  out  of  which  any 

F  f  a  «<  part 
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**"/?"       "  ^^^  ^^  dlftria  fliall  b€  ditidcd   of  taken,  of  any  tithes^ 
Piuury.       "  clues,  or  profits  belonging  to  any  one  of  them  rcfpe£lively» 
•*  until  fuch  agreements  or  fettlements,  for  the  ihorc  effeftual 
**  dividing  and  feparating  any  fuch  parifli  refpeftively,  be  made 
'^  and  inrolled^  and   take  effe£l  as  aforefaidi  with  relation  la 
•'  fuch  fucccflbrs   refpcftively  j.but  that  the  fuc^^cflbrs  of  the 
^<  incumbents,  till  fuch  agreements  and  fettlements  be  made 
'<  and   take  effed,  (hall  and  may  have,  hold,  and  enjoy  the 
«  the  faid  refpedive  reAories,  vicarages,  and  curacies,  and  the 
«  tithes,  dues,  and  profits  thereof,  in  as  ample  manner  as  if 
<<  this  zQ.  had  not  been  made,  and  as  the  prefent  redors,  and 
<<  other  ecclefiaftical  perfons,  who  are  to  hold  and  enjoy  the 
<*  fame,  during  their  refpeilive  incumbrances,  arc  of  right  to 
«<  hold  and  enjoy  the  fame/'    That    the  commifiioners  under 
•the  faid  commiflion^  in  the  year  1723,  purchafed  of  Simon 
Mitchell  J  fince  deceafed^  a  chapel  called  ^y^t/ry  Chapel  and  two 
houfes  adjoining,  in  the  faid  parifh  of  Saint  James^  Clertenwelli 
that  the  faid  chapel,  foon  after  fuch  purchafe  was  confecrated  1 
that  the  faid  commiffioners  alfo  dcfcribed  a  diftrift  or  divifion 
out  of  the  faid  pariQi  of  Saint  James,  and  called  the  faid  cha- 
pel and  diftrift  Saint  John's  church  and  parifh  5  that  thefe  pro- 
ceedings were  inrolled  in  chancery,  according  tb  the  directions 
of  the  z£t  'j  that  the  parifhioners  and  inhabitants  of  the  pariih 
objected  to  fuch  divifion  at  the  time  it  was  made,  and  had  ne- 
ver confented  to  a  feparation  of  this  or  any  other  kind,  nor  en- 
tered into  any  agreement   with  the  commiilioners  or  others 
concerning  fettling  the  right  of  patronage  of  the  faid  new 
church  called  Saint  John's^  or  concerning  the  divifion  of  the 
pariQi,     the    church   and    poor,  rates  for  which  wae    ftill 
made  by  the  officers  of  the  old  parifh  of  Saint  James,   and 
coUeded  equally  tlirough  both  parifhes ;  that  the  minifters  of 
Saint  JameSf  Clerkenwdl   had  conflantly  and  uninterruptedly 
done  and  continued  to  do  duty  in  the  diftrlA  or  parifh  of 
Saint   John,  fuch  as   baptizing  children  there,  marrying  and 
churching    perfons  refiding  therein,  and  receiving  fees   for 
the  fame ;  that  the  redlors  of  the  new  parifh  or  church  of  Saint 
John  however  (under  the  notion  of  having  the  cure  of  fouls 
of  the  inhabitants  within  the  diflriA  thereof)  had  fucceilivcly 
taken  upon  themfelves  to  baptize,  marry,  church,  and  bury 
in  the  faid   dif^riA,  and   to  keep  regifters  of  the  fame,  but 
not  without  repeated  objeAions  and  remonflrances  from  the 
miniflers  of  the  old  parifh  of  Saint  James ;  that  in  1729  the 
right  of  eieCtion  and  appointment  of  a  curate  or  minifter  to  the 
faid  parifh  of  Saint  James  was  decreed  by  this  court  (a)  to  be 
in  the  parifhioners  and  inhabitants  of  the  parifh  of  Saint  James^ 
of  which  the  inhabitants  of  Saint  John,  paying  to  the  rates  for 
the  church  and  poor,  were  a  part  \  that  the  plaintiff  having 
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been  duly  elcAed  and  licenced  to  the  faid  curacy  of  Saint  James^        Sillom 
according  to  fuch  determined  right,  frequently  called  upon  the       ^g^"ft 
defendant  (who  was  miniftcr  or  reftor  of  the  faid  diltrift  of        ^**^- 
Saita  John^  and  had  taken  upon  him  to  baptize,  marry,  church, 
and  bury  within  the  faid  diftridt)  for  the  fees,  dues,  and  profits 
received  by  hnn  within  the  faid  diftrift,  belonging  to  the  plain- 
tiff from  the  time  he  became  fo  eleded  and  licenced  into  the 
laid  curacy  of  Saint  James^  but  without  effedt  \  that  the  plains 
tiff  thereupon  brought  his  adtion  in  the  court  of  king's  bench 
for  the  fame,  and  in  order  to  end  the  faid  difpute  entered  into 
an  agreement  with  the  defendant,  as  fct  forth  verbatim  in  his 
bill  ;  that  in  purfuance  of  the  faid  agreement  a  trial  was  had  See  5.  Burr. 
on  the  faid  aAion,  and  a  verdift  was  found  for  the  plaintiff,  ^i^^* 
and  ten  pounds  damages,  fubje6t  to  the  opinion  of  the  court, 
upon  a  quedion  in  the  faid  bill  mentioned  ;  that  notwithftanding 
the  faid  verdi£t  and  judgment  the   defendant  had  performed 
clivers  minifterial  offices  within  the  faid  didridt,  and  had  re- 
ceived fees  and  gratuities  for  the  fame ;  that  the  plaintiff  ap« 
plied  to  him  by  letters  requiring  him  to  defift  from  performing 
the  iaid  offices   of  marriage,  baptifm^  burial,  and  churching 
in  the  faid  diftriA  or  parifli    of  Saint  'John^  taken  out   of  the 
pari{h  of  Saint  JameSj  C/erienwe/if  and  by  accounting  with  and 
paying  to  the  plaintiff  the  fees  and  gratuities  received  by  him 
for  the  performance  of  fuch  miniflerial  offices,  he  being   en- 
titled under  the  faid  verdi£t  and  judgments  to  all  tithes,  dues, 
and  profits  for  the  performance  of  all  fuch  miniflerial  offices,  in 
as  ample  a  manner  as  if  no  divifion  had  been  made,  according 
to  the  provifo  in  the  faid  a£l  of  parliament  \  but  that   the  de* 
fendant,  in  contradiftion  as  well  to  the  faid  aA  as  to  the  faid 
agreement,  verdift,  and  judgment,  not  only  refufed  10  give 
him,  the  plaintiff,  any  account  of  the  fees  and  gratuities  re* 
ceived  by  him  for  the  performance  of  fuch  offices,  but  alfo 
threatened,  that  if  he  attempted  to  interfere  with  iiim  therein, 
he   would  litigate  the  point  to  the  lafl  extremity.     The   bill 
therefore  prayed,  that  the  defendant  might  account  with  the 
plaintiff,and  pay  him' all  fuch  fees  and  gratuities  as  he  had  received 
for  the  performance  of  the  faid  minifteriai  offices,or  any  or  either 
of  them,  and  all  damac^es  and  coils   of  the  faid  verdi^  and 
judgment  in  regard  that  he  ftill  continued  to  perform  the  faid 
minifierial  offices,  without  accounting  to  the  plaintiff  for  the 
fame,  and  had  put  the  plaintiff  to  the  further  trouble  and  expence 
of  this  fuit,  and  that  he  might  be  retrained  by  an  injunction 
from  the  performing  fuch  offices  for  the  future. 

The  defendant  admitted,  that  the  parifhionersof  S/z/V// J^^/n^/, 
Clerkenwelly  purchafed  the  church,  church-yard,  and  right  of 
patronage  of  the  faid  parifh,  chargeable  only  with  the  yearly 
payment  of  four  pounds,  eighteen  (hillings,  and  ninepence, 
for  the  perpetual  maintenance  of  a  curate  to  celebrate  divide 
'  fervicc ;  that  the  fame  were  conveyed  to  truftees  for  the  benefit 
0i  the   pariihioners  y  that  the   ftatutes  of  ^t^cn  Anne  were 
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StLiov        pdled  ;  that  there  was  an  inilrument  inrolicd  id  the  court  of 
*g^        chancery, .  whcrcbv  it  appeared  that  the  conamiffioBcrs  under 
*****        the  laft  aft,   about  the  year  1723,  purchafed  of  Simon  MitcUt^ 
a  chapel  called  Aylejbury  Chapel  and  two  houfes  adjoining,  in  the 
parifh   of  Saint  Janus^  Clerhenwell ;    that  the  {aid  chapel  was 
afterwards  confecrated  ;  that  the  commiffionerf  did  alfo  dea- 
fer ibe  and  afcertain  a  dlilriA  or  diviiion  out  of  the  faid  pariih 
of  Saint  James^  Cierkinivell  \  that  the  faid  chapel  and  diilrift 
were  fet  out  and  afcertained  by  them  to  be, to  all  intents  and  par« 
poTes,  the  diftrid,  parifli  church,  and   pariih  of  SatMt  Jobu^ 
CUrketiHifeU  \  that  the  faid  parilhes  were  thereby,  with  rdfpe^k 
tp  the  bounds  and  limits  of  the  fame,  well  and  fufficiently  dt* 
vided ;  that  the  bounds  and  limits  of  each  of  the  faid  parifhes 
were  thereby  fully  fet  out  and  afcertained ;  that  it  appeared  firon 
THE  Vestut  Book  of  the  parifh  of  Saint  Jsmcssy  that  tho 
rcftory  and  veftry  of  the  pariih  of  Smnt  John  did,  about  tbe 
year  1723,  call  upon  the  minifter,  chutch wardens,  and  over- 
feers  of  the  poor,  and  principal  inhabitants  of  the  pariih  of 
Saint  James^  to  meet  and  treat  with  them  touching  the  mom 
effeftual  diviiion  of  the  faid  pariflies,  as  to  all  church  and  parifh 
rates,  purfuant  to  the  faid  a^ ;  that  they  received  no  anfwer 
thereto  ;  that  none  of  the  pariflioners  and  inhabitants  of  S/ani 
Jame/s  did  enter  into  any  agreement  with  the  faid  commiffioners 
or  others,  concerning  fettling  the  right  of  patronage  of  the  faid 
new  church   called  Saint  John.     But  he  contended,  that  the 
prefentation  to  the  church  of  the  faid  pariih  of  Saint  Jobm 
was  and  had  been  ever  iincc  it  was  conflituted  a  parifh,  in  1  hk 
Crowkt  of  Great  Britain ;  the  patrons  of  the  faii  old  pariih  of 
Saint   JameSf   CUrkennvelt^   not  having  met  the  commifliouers 
under  the  ilatute  9.  Anne  to  fettle  the  right  of  patronage  ^ 
and  he  faid,  that  the  parifhcs  having  been  fully  and  clearly 
divided  in  manner  afore faidi  he  had  ilnce  fuch  diviiion  beea 
prefented  to  the  parifh  church  of  Saint  John  by  Lord  Cafndm^ 
late  chancellor,  and  admitted  to  the  cure  of  fouls  therein  hy 
the  bifhop  of  London^  and  legally  inducted  into  the  fame ;  that 
the  parifhionersof  5^7////  Jame^s  had  not  entered  into  any  agree- 
ment with  the  conimiuloncrs  or  others,  touching  the  divifion 
of  the   pariih   of  Saint   John^   for  church  and   poor   rates  ; 
that  the  faid  rates  were  ilill  made  by  the  officers  of  the  old 
pariih  of  Saint  James' Sy  and  colledled  equally  through  both  pa- 
riihes,   althougn    their    right    fo   to     do   without    the    con* 
currence  of  the   oiEcers   of  the  pariih  of  Saint  John  was  in 
litigation.     He  denied,  that  the  minidcrs  oi  Saint  Jameses  had 
conflantly  and  uninterruptedly  done  and  continued  to  do  duty 
in  the  dif^ricl  or  parifh  of  Saint  John,  fuch  as  baptizing  chil- 
dren there,  and  marrying  and  churching  pcrfons  relidicg  there, 
or  that  they  had*  conflantly  received  fees  for  the  fame,  lor  that 
the  defendant's  predeccifor  conflantly  denied  that  the  minifter 
of  the  old  parifh  of  Saint  Jatnes  had  an^  ri^ht  to  dp  fuch  duty 
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in  the  parifli  of  Saint  J^hny  or  to  receive  any  fees  for  the  fame ;  Smiow 
•nd  that  he,  ever  fince  he  had  been  redlor  of  Saint  Johrfs^  had  J^^^ 
cofiftantly  denied  the  plaintiff's  right  to  do  foch  duty.  He 
admitted,  that  in  the  year  1729,  the  right  of  eleAion  or  ap- 
pointment of  a  curate  to  the  parifh  of  Saint  yamt^s  was  litigated  \ 
and  that  it  was  determined  to  be  in  the  inhabitants  of  the  pa* 
rifhes  of  Saint  yame/s  and  Saint  John  paying  fcot  and  lot. 
He  aUb  admitted,  that  the  plaintiff  was  duly  e)eAed  curate^  of 
the  faid  parifh  of  Saint  Janu/s  by  the  inhabitants  of  both 
p«ridies»  they  having  the  right  of  patronage  of  the  curacy  of 
SaiiU  Jank/s*  He  ^fo  admitted,  that  the  plaintiff  brought  an 
9^%]oo  againft  him  in  the  court  of  king's  bench  for  the  recovery 
«f  the  mo&ey  received  by  him  for  furplice  fees,  marriages,  bap- 
tifinsj  cburchiAgs^and  burials  in  the  faid  parifti  of  Saint  J^hn  j  that 
they  entered  into  fuch  agreement  y  and  that  fuch  trial  was  had, 
&c«  and  verdid  given  for  ten  pounds  damages,  &c.  as  fiated 
in  the  hill,  but  that  he  did  not  agree  with  him  as  to  all 
the  points.  He  alfo  admitted,  that  he  had  received  two  let« 
ters  from  the  plaintiff  to  fuch  purport  as  ilated  in  the  bill,  but 
he  denied  that  he  had  refufed  to  conform  to  the  faid  agreement 
ib  entered  into  between  them,  or  to  comply  with  the  verdift 
and  judgment.  He  admitted,  that  he  had  not  defif^ed  from  the 
performance  of  mini{^erial  offices  in  the  faid  diflridl  or  parifh 
^f  Saint  yAny  but  had  exercifed  fuch  agreeable,  as  he  apprehend- 
ed^ to  the  opinion  of  the  court  of  king's  bench,  and  therefore 
he  infified  that,  by  fo  doing,  he  had  not  refufed  to  conform  to 
the  faid  agreement,  or  to  comply  with  the  faid  judgment.  He 
faid,  that  he  had  never  refufed  to  account  with  the  plaintiff  for 
ftatcd  furplice  fees  received  by  him,  and  had  been  always  fince 
the  faid  verdidl,  and  was  ready  and  willing  to  account  for  and 
pay  to  the  plaintiff  all  fuch  furplice  fees  as  could  be  legally  de- 
manded by  him,  as  rexfior  of  the  faid  parish  of  Saint  Johrij  which 
he  had  received  for  the  performance  of  fuch  minii^erial  offices  in 
the  faid  parUh,  and  that  he  had  fet  forth  the  fame  in  a  fchedule  to 
his  anfwer^  being  eleven  pounds,  fixteen  (hillings,  for  burials^ 
marriages,  and  churchings,  and  that  as  to  fees  for  chriilenings 
aK>  fee  could  be  kgally  dtrmanded  for  the  fame,  baptifm  being  a 
iacrament.  But  he  kiiiAed,  that  he,  being  compellable  at 
reAor  of  the  faid  parifli  of  Saifd  John  to  do  the  duty  of  the 
£une,  was  not  accountable  to  the  plaintiff  for  any  gratttities  or 
prefems  received  by  him,  for  that  if  the  plaintiff,  as  miniilejr  of  * 
^int  Jameit^  had  a  right  to  exercife  minifterial  fondionsin  the 
p^riih  of  Saint  Johuy  then  he,  the  defendant,  although  duly  ap* 
pointed  rector  purfuant  to.  the  bft  a£l  of  the  tenth  year  of 
^ueen  Anru^  was  reduced  to  a  nominal  reAor,  and  to  the  hard 
fituation  of  having  the  cure  of  fouls,  and  being  compelled  to  d^ 
the  duty  without  receiving  any  reward  or  fatisfaAion  for  hif 
bbouTj  or  even  any  fupport  or  maintenance  in  his  fiation. 
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Sbllom 
Far&v. 


The  plaintifF  replied ;  the  defendant  rejoined  ;  and  wit- 
jxeEks  were  examined  on  both  fides  \  and  upon  hearing  counfel 
pn  the  fourteenth  day  of  December  laft,  for  both  parties  ;  ancj 
on  reading  the  cafe  for  the  opinion  of  the  court  of  king's 
bench  \  thecai^fe  was  adjourned  over  to  this  term  for  the  opinion 
of  the  court  ;  and  now  it  capie  on  accordingly,  when 

Th  £  CoL'RT  ordered  the  bill  to  be  difmifled,  as  far  as  the  fam« 
prayed  an  injunftion  againft  the  defendant;  and  nfiCLAREO^ 
that  as  there' had  been  no  agreement  or  fettlement  between 
the  commiffioners  appointed  by  the  ftatute,  and  the  perfons 
having  the  nomination  of  the  perpetual  curacy  of  Saint  Jame^s^ 
Clerkeniuell^  the  plaintiff  ought  to  enjoy  his  curacy,  and  the 
tithesi  dues,  and  profits  thereof,  in  as  ample  a  mannei*  as  if  the 
faid  aft  had  not  been  made,  or  as  the  former  curates  of  the 
faid  parHh  oi  Saint  Jameses  had  enjoyed  the  fame  -,  aiid  that  he 
Was  entitled  to  all  the  feveralfees  mentioned  in  the  cafe,  ftated 
for  the  opinion  of  the  court  of  king's  bench,*  which  had  arifeoi 
pr  which  fhpuld  arifc  within  the  diftrift  called  5tf/«/  John*i 
pari/h\  AND  THEREUPON  ORDERED  the  defendant  to  account 
for  ail  fiich  tithes,  dues,  and  profits  received  by  him,  Or  by  any 
other  perfon  or  perfons  to  his  ufe,  from  the  fourteenth  day  oS 
'May  1771  (the  time  that  the*  fum  often  pounds^  in  the  plead« 
jngs  of  thiscaufe  mentioned  was  received  by  the  defendant)  i 
coils  and  further  direftions  to  be  referved  till  after  report.    •     ' 

$MYTHE,  Chief  Baron^ 
Adams,  Baron, 
Perrott,  Baron^^ 


Saitsi  Txih 

•  Ij.  Gio.  3*'^ 

•  ?    •  ►        , 

Thr  par  fli  clerk 
of  Saint  Ann^i^ 
fy.Jhnin/iery  b 
not  obliged  to 
be  a  perfon  i» 
tioly  Olden,  but 
trtay  '  perform 
the  duties  of 
the  office,  as  a 
lay  clrrk^  «ither 
by  hinifclf  or  by 
deputy ;  and  be 
h  eiKicItd  tD're^ 
ceive  OM  third  oi 
the  fees  paid  ic>r 
Faptifiib,  '    ' 

€hurchings,ir.ar- 
riaget,  and  bo^ 
riaUyin  tiie  £mie 
tiuuQiicr  as- the 


Jackson,  D.  D.  agamj^  Hinde,  D.  D. 

Middlefex,  '^d  Alay  1773, 

•T^HE  bill  ftated,  that  by  the  ftatute  30.  Car,  2.  it  was  cnaft- 
^  cd,  «  That  the  reftorof  the  pari (h  oi  Saint  Ann^  in  mftl 
'*  mtnfter\  with  the  confent  of  the  burgefles,  churchwardchs, 
and  other'  the  principal  inhabitants  thereof,  fliduld  or  inighr 
^*  from  time  to  time*  nominate  and  appoint  onfe  fit  perfon  to 
'^  be  cletk  of  the  faid  parifh,  to  Which  clerk  there  ihould  be 
the  like  fees,  dues,  perquifites,  and  profits  allowed  as  were 
belonging  to  the  ckrk  of  the  parifh  of  Saint  Martin  in  the 
Fields.''  That  according  to  the  lift  of  fees  eftabliflicd  in  the 
parifh  of  Saint  Martin  in  the  Fields^  the  clerk  was  entitled  to 
one  third  p^rt  of  all  the  kcs^  perquifites,  and  profits  arifing  from 
baptifchs,  churchings,  marriages,  and  burials,  and  the  rcftor  to 
the  6ther  two  thirds  parts  5  that  on  the  fifth  of  December  l^ 6^9 
the  plaimiflF  was  duly  appointed  by  t\xt  Bifiop  rf  Saint  David's^ 
the  then  reftor  of  the  parifli  of  Saint  Ann^  Wejiminfttr^  to  th% 

dcTk  of  Saint  MartinU  in  tbi  FteWt  U  entitled  to  rtcchre  foch  feet. 

'    ^ .        »      • o&cm 
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office  of  clerk  of  the  laid  parifli ;  that  the  appointment  wa^      Jacksow 
cotifirnied  by  the  then  Bijhop  of  London^  within  whofe  diocefe         "^'^ 
the  parifli  is  fituate  ;  that  he  had  ever  fince  by  himfelf  or  dc-        "*•*•«• 
puty  duly  difcharged  the  duties  of  the  faid' office;  that  lie  bad 
received  one  third  of  the  fees,  perquifites,  and  profits  arifing 
from  baptifms,  churchings,   marriages,  and  burials  performed 
or  celebrated  in  the  faid  parifh,  until  the  death  of  the  Bijbop  (f 
Saint  David* s,  which  happened  on  the  thirty-firft  Marth  17675: 
that  fom'e  Ihort  t}me  afterwards  the  defendant  was  inftitiited 
and  inducted  into  the  faid  redory  and  parifh  church  of  Saint 
jtnn\  that  he  had  ever  fincc  o^ciated  in  the  cure  there  ;  that 
lie  had  received  the  whole  of  the  fees  ever  iince,  without  ac- 
counting for  or  fatisTyin^  the  plaintiflF  the  third  part  thereof^ 
that  he  had  refufed  to  (iay  him  the  fame,  on  a  falfe  pretence 
that  he  had  neglected  to  aHifl  him  in  the  publick  duties  of  his 
fandion  as  clerk ;  and  that  therefore  he,  the  defendant,  was 
not  accountable  to  him  for  the  fsune.     The  bill  then  charged, 
that  the  office  of  clerk  of  the  faid  pafifli  was  a  lay  office,  and 
might  be  exercifed  as  well  by  a  layman  as  by  a  perfon  in  holy 
orders  ;  and  that  the  faid  aft  of  parliament* does  not  require  the 
clerk  of  the  faid  parifh  to  be  in  holy  orders;  and  infifled,  that 
it  was  not  incumbent  on  him,  as  clerk,  to  affift  the  reftor  in  the 
cxercife  of  his  funftion  as  reftor,  but  that  hnving  by  himfelf  or 
his  deputy  difcharged  the  proper  duties  of  his  office,  he  was  en- 
titled to  one  third  part  of  the   faid  fees.     The  bill  therefore 
'prayed,  that  the  defendant  might  be  decreed  to  account  for  one 
third  part  of  all  the  fees  of  baptifms,  churchings,  marriages,  and 
burials  which  had   been  performed  within  the  faid  parifh,  fince 
the  time  of  the  defendant's  being  indufted  into  the  faid  reftory, 
and  pay  fuch  fums  as  fhould  appear  due  on  fuch  account ;  and 
that  the   plaintiff^s  right,  as  clerk  of  the  faid  parifh^  to  one 
third  part  of  fuch  feei'  might  be  eftablifhed. 

The  defendant  faid,  that  the  clerk  of  the  parifh  of  Saint 
Martin  hid  always  been  and  was  at  the  time  of  paffing  the 
30.  Car.  2.  c.  7.  a  pcrfori  in  holy  orders,  and  had  conftantly,  by 
himfelf  Or  deputy,  performed  part  of  the  cure  of  the  parifh,  as 
affiftant  therein  to  the  vicar ; '  that  he,  the  clerk  of  the  parifli 
of  Saint  Martin^  vras  not  entitled  to  one  third  part  of  the  fees 
within  the  faid  parifh,  or  the  vicar  thereof,  there  being  no 
reftor,  to  the  other  two  thirds,  but  that  when  a  child  was 
chrtflened  at  church  the  fee  due  thereon  was  divided  into  thirds^ 
two  thirds  to  the  reftor  of  Saint  AntCsy  or  the  vicar  of  Saint 
Martin^s^  and  one  third  to  the  clerk  in  orders,,  but  that  if  the 
chriftening  was  at  home,  the  fee  was  three  fliillings  and  flxpence, 
of  which  two  fliillings  and  iixpence  went  to  the  reftor  of  Saint 
AmtsmA.  viairol  &int  Martir^Sf  and  one  (hilling  only  to  the 
derk,  except  y/then  fuch  chriftening  was  performe'd  by  the 
reftor  of  Saint  Amfs^  ia  which  cafe  he  had  been  siways  ufed 
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Jacxbos       \q  tcqp  the  whole  fee  ;  that  at  Siunt  Martuts  if  the  victr  chri£- 
Hi^bI.       tencd  a  child  at  home,  and  the  deputy  of  the  clerk  in  orders 
did  not  attend  the  fame,  the  Ticar  acconnted  for  one  third  of 
the  faid  fee  to  the  clerk  in  orders,  but  that  if  the  deputy  of  the 
<:lerk  in  orders  did  attend,  the  vicar  did  not  account  for  any 
part  of  fuch  fee  to  the  clerk  in  orders ,  his  deputy  in  that  cafe 
'  always  receiving  or  being  prcfumed  to  receive  from  the  parent 
or  nriends  of  the  child  fo  chridened  a  reafonable  gratuity  for 
Iiis  attendance  \  that  it  had  always  been  cuftomary  in  the  parifla 
of  &{nnt  Ann^  for  the  re£tor  when  he  chriftened  a  child  hinii- 
felf,  to  take  the  whole  fee  for  fuch  chriftening,  without  ac- 
counting for  any  part  thereof  to  the  clerk  iq  orders,  that  the 
feea  on  a  marriage,  both  at  Zaint  Martins  and  Saint  AntCi^  were 
and  always  had  been  if  by  licence  ten  {hillings,  of  which  the  vicar 
^  Saint  Martinis  and  reAor  of  Saint  An^s  received  fix  (hillings, 
the  clerk,  in  orders  two  (hillings,  and  the  fexton  two  (hillings, 
and  if  the  marriage  was  by  banns  the  whole  fee  was  feven 
ihUlings  and  fixpence,  of  which  the  re£h)r  of  SaitU  Anrts  and 
the  vicar  of  Saint  Martifis  received  four  (hillings,  the  derk  in 
orders  two  (hillings,  and  the  fexton  one  ihilling  and  (ixpence  \ 
and  if  the  refior,  vicar,  clerk  in  orders,  or  curate  in  either 
pari(h  received  more  than  fuch  common  fees,  the  overplus  be- 
yond the  common  fees  before-mentioned,  to  the  derk  in  orders 
and  the  fexton,  belonged  to  the  vicar  of  Saint  Martids^  but 
that  at  Smnt  Ani^i^  if  the  fee  for  marrying  was  given  to  the 
reilor  only,  it  has  always  had  been  cuftomary  for  the  redor 
to  pay  the  clerk  in  orders  and  fexton  their  ordinary  and  ufual 
fees,  and  to  keep  the  reft  to  himfelf ;  iand  that  if  the  fee  upoa 
a  marriage  was  paid,  or  any  complement  made  on  that  account, 
both  to  the  reAor  and  to  the  clerk  in  orders,  then  it  bad  always 
been  cuftomary  for  each  to  keep  what  was  fo  given  ;  but  that 
lince  the  plaintiff  had  refufed  to  attend  or  do  any  duty  as  clerk 
in  orders  himfclf,  he,  the  defendant,  had  permitted  bis  lay 
deputy  to  keep  whatever  he  had  received  at  fuch  marriage, 
without  accounting  to  the  plaiotifi^  infixing  that  the  defendant 
ihould  pay  or  account  for  the  fame  to  the  plaint  iff  out  of  what 
;  the  defendant  had  received  for  fuch  marriage;  that  the  fees  for 
burials  at  Saint  Ann^s  had  been,  ever  (ince  the  defendant  had 
been  reflor  of  the  parifli,  received  by  the  fexton,  who  had 
given  him  his  fees,  and  paid,  he  believed,  the  clerk  in  orders, 
or  his  deputy  his  fees ;  that  the  clerk  in  orders  at  Saint  Martins 
did  take  one  third  of  the  fee  for  churching  of  women,  the 
whole  fee  for  which  was  one  (hilling  and  fixpence^  of  which 
the  vicar  took  one  (hilling,  and  the  clerk  in  orders  (ixpence; 
that  at  the  time  of  paffing  the  faid  ftatute  the  clerk  in  orders  at 
Saint  MaftnCs  did  not  claim  any  part  of  that  fee  ;  that  no  part 
of  fuch  fee  had  ever  been  clsumed  by  the  clerk  in  orders  at 
Smnt  Ant^s  \  that  no  parifh  derk  was  emtitied  to  any  part  of 
the  profits  ariijog  from  the  churdiing  of  women^  it  being  ^ 
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'Wermgy  and  at  (iich  peHbnal  to  the  oimifter  \  tiiat  the  fees  be-      Jackms 
mre*8ientiofled  to  be  due  for  mniriages  and  c&riftenings  in  the  ~^ 

faid  pariih  of  Smni  Ann  were  the  fame,  aad  were  diTided  be- 
tween thereftor  and  theclerk^  in  the  fame  proportions  as  in  the 
pariih  of  Saint  Georges^  Hanover  SgtMre,  where  the  parifh  clerk 
was  always  in  holy  orders,  and  always  did  one  half  of  all  the 
parochial  duty  for  the  re^or^preaching  without  receiving  anyTa- 
lary  or  allowance  from  tbereAor  on  that  account ;  that  the  plain- 
tiff had  not  cither  by  himfelf,  or  by  a  fufficient  deputy,  difcharged 
the  duties  of  his  faid  ofBce,  for  that  about  Lady  Day  i  *j6Ti  he 
quitted  the  dmies  there  as  derk  in  orders,  and  had  oniyempioyed 
a  lay  perfon  to  attend  (ervice  as  a  lay  pariih  clerk;  that  he  had 
before  conftantly  done  a  part  of  fach  duty ;   that  when  he 
ftood  candidate  for  fiich  office  he,  by  the  printed  bills  he  then 
diftribated,  defired  «<  theTOtes  andintereft  of  the  then  reAor, 
«  burgefles,  and  iidiabicams  of  the  £iid  pariih^  to  fucceed  the 
«<  then  late  clerk  in  orders  ;*'  that  it  had  always  been  cuEkomary 
for  the  clerk  in  orders^  both  at  S.iini  Martin's  and  Saint  Ant^s^ 
to  have  a  lay  deputy  to  do  the  common  duty  of  a  lay  parifh 
clerk }  and  that   he,  the  plaintiff,^  did  not  pay  or  allow  fuch 
deputy  any  falary  or  ftipend  for  fuch  duty,  although  he,  the 
plasmifi^  did  him^df  appoint  fuch  lay  deputy  ;  that  by  reafon 
of  the  plaintiff's  not  doing  the  duties  of  his  office,  as  clerk  in 
orders,  he,  the  defendant,  had  been  obliged  to  appoint  a  curate 
for  the  duty,  wixich  ihould  have  been  done  by  the  plaintiff,  as 
clerk  in  orders  of  the  faid  pariQi ;  that  he  therefore  fubmitted, 
that  as  the  plaintiff  had  not  by  himfelf,  or  his  fufficient  deputy* 
dnly  difcharged  the  duties  of  the  faid  office  of  cleric  in  orders 
ef  the  faid  pariih  from  Lady  Day  l^6'Jy  he  was  not,   by  virtue 
of  the  faid  a61:  of  parliament,  entitled  to  receive  one  third  part 
or  any  part  of  the  fees  as  aforefald,  fince  that  time.     He  fur- 
ther faid,  that  notwithdanding  the  plaintiff  had  fo  negleAed  the 
duty  of  his  office,  he  had  conflantly  received  the  fees,  in  the 
fame  manner  as  if  he  had  perfonally  performed  fuch  duty,  ex>- 
cept  only  that  for  about  two  months,. he,  the  defendant,  with- 
held the  fees  for  marriages  to  the  amount  of  one  pound,  four 
fhillings ;  but  that  he  had  iince  caufed  the  fame  to  be  tendered 
\o  him,  and  that  he  had  refufed  to  accept  the  fame,  and  fave 
alfo  that  he,  the  defendant,  had  not  paid  or  accounted  to  the 
plaintiff  for  the  churching  or  chriAening  fees  as  aforofaid,  as  it 
bad  always  been  ufual,  when  the  re^or  chriftened  a  child  himfelf^ 
^o  take  the  whole  fee,  without  accounting  for  any  part  thereof 
to  the  clerk  in  orders ;  and  that  the  clerk  in  orders  never  ufed 
to  take  any  part  of  fuch  chridening,  but  when  he  chriftened 
the  child   himfelf,  or  provided  fome  perfon  to  perform  fuch 
duty  for  him,  and  as  the  plaintiff  had  never  fmce  Lady  Day 
1767  officiated  at  any  chriftening  in  the  faid  pariih,  but  they  had 
all  been  performed  by  him  or  his  curate,  he,  the  defendant,  had 
for  that  purpofe  kept  the  whole  of  fuch  fees  \  but  he  Cud,  chat 
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if  the  court  ihouM  be  of  opinion  that  the  plaintiff  was  entitled 
to  ^ny  fuch  feeS}  he  was  willing  and  offered  to  account  for  the 
fame  in  fuch  a  manifer  as  the  Court  fhould  dtre£t. 

The  plaintiff  replied  j  the  defendants  rejoined  j  and  witneflcs 
were  examined  on  both  fides ;  and  the  caufe  came  on  to  be 
heard  on  the  twenty-feventh  day  of  February  laft;  and  upon 
hearing  counfel  on  both  fides  ;*&nd  reading  feveral  proofs 
in  the  caufe,  it  was  adjourned  over  for  the  opinion  of  the  Court ; 
which  now  coming  on  accordingly  ; 

The  Court  declared,  that  the  plaintiff,  as  parifii  clerk  of 
the  pariih  of  Saint  Ann^  Wejbninjier^  was  entitled  to  ail  dues, 
fees,  perquifites,  and  profits  arifing  within  the  pariih,  in  the 
fame  proportion  as  thepariOi  clerk  of  Saim  Martin  in  the  Fields  is 
entitled  to  dues,  fees,  perquifites,  and  profits,  within  chat  parifli  ; 
AND  THEREUPON  ORDERED  the  remembrancer  to  enquire  into 
and  ftate  fuch  proportions  to  the  Court. 

.The  deputy  made  his  report,  dated  the  fixth  day  of  February 
inllant  5  and  on  the  twenty-third  of  February  1775,  the  report 
was  ratified  and  confirmed. 

The  Court  accordingly  ordered  the  deputy  remembrancer 
to  take  an  account  of  what  was  due  to  the  plaintiff  for  fees,  ac- 
cording to  the  proportions  reported  due  to  the  clerk  of  &i/>ri 
Martin  in  the  Fields ;  and  on  the  twenty-feventh  of  April  1 779, 
|he  deputy  made  his  report,  which  report  was,  on  the  feveuth 
of  May  following,  ratified  and  confirmed,  and  the  defendant 
ordered  to  pay  ninety- two  pounds,  two  ihiliings,  andfixpence, 
for  the  plaintiff's  proportion  of  the  fees  of  baptifms^  church* 
ings,  and  marriages^  with  the  cofts  of  fult* 


Xastik  TziM 
i>  Gko.  3. 

The  redor  of 
JSrigfirf^  in  jLijf 
€»lnjbire^  \^  only 
entitled  to  pd. 
an  acre  from  the 
landholders  who 
rcfide  in  the  pa- 
rifliyandtoiod. 
an  acre  from 
the  landholders 
>ivho  do  not  re* 
fide  in  the  pa- 
rifli, in  lieu  of 
all  tithes,  both 
great  and  fmail, 
arifing  thtfcin* 


Pennel  againU  Odling. 

Lincolnjhire^  ^d May  1773. 

'TT^HE  rcftor  of  Brigjley^  in  the  county  of  Lincoln^  claimed  the 
*  great  and  fmall  tithes  of  the  parifli  in  kind;  and  ftated, 
that  the  defendant  Odling^  and  others,  of  the  parifh  of  Brigjley^ 
the  defendant  Parkin/on  of  Hoghton  le  Clay,  J.  Bacon  of  Bonay, 
and  y.  Curtis  of  AJhbyy  in  the  faid  county,  had  fince  his  ap- 
pointment in  September  1768  held  and  occupied  in  the  parifh 
of  Brigjley  various  lands,  on  which  had  arifen  the  feveral 
titheable  matters  fiated  in  the  bill,  and  for  the  tithes  of  which 
he  prayed  the  Court  would  decree  them  refpeAively  to  ac* 
count. 

The  defendants  infifted,  First,  that  all  the  occupiers  of 
lands  refiding  in  the  pariih  had  been  accuftomed  to  pay  to  the 
feftor.  yearly  at  the  feaft  of  Smnt  Micbmel  ninepence  an  acr^ 
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in  lieu  of  all  the  tithes  arifing  Otit  of  Aich  lands ;  and  that  the  '*"]V^^ 
redors  had  conflantly  and  invariably  accepted  the  faid  modus^  in  q/^^ 
full  fatisfaftion  of  all  the  faid  tithes.  Secondly,  that  all  occu-^ 
piers  of  lands,  not  refiding  in  the  parifli,  had  paid  tenpence  an 
acre,  in  full  fatis&Aion  of  all  tithes  arifing  therein;  that  the 
t^CtotfoT  the  time  being  had  conftantly  and  invariably  accepted 
the  faid  modusy  in  full  fatisfa£tion  for  all  the  laft^mentioned 
tithes. 

The  Court  direfted  a  trial  at  law  upon  the  following 
iflues  ; 

ft 

First,  Whether  for  and  during  the  time  whereof  the  me* 
*'  mory  of  man  is  not  to  the  contrary,  all  occupiers  of  lands 
^*  and  grounds  in  the  parifii  or  redory  of  BrigJIfy^  in  the  county 
<<  of  Uftco/fij  refiding  in  the  fame  parifh,  for  the  time  beings 
<<  have  been  ufed  and  accuftomed  to  pay  to  the  rcAor  of  the  faid 
•*  parifh  or  reftory  of  Brigjley^  for  the  time  being,  his  farmers  or 
**  tenants  thereof,  yearly  at  the  feaft  of  Saint  Michael^  or 
"  whenever  after  that  feaft  the  faid  re4n:or,  his  farmers,  tenants, 
«<  or  agents  fhould  require,  the  fum  of  ninepence  an  acre,  for 
**  every  acre  of  the  faid  lands  or  grounds,  in  full  compenfation, 
'^  fatisfadion,  and  'difcharge  of  and  for  all  tithes  whatfoever 
••  arifing,  growing,  renewing,  or  happening  in,  out,  of,  or 
<*  upon  the  faid  lands  and  grounds  in  each  refpefUve  year." 

Secondly,  *«  And  whether  for  and  during  all  the  time 
«*  whereof  the  memory  of  man  is  not  to  the  contrary,  all  occu- 
**  piers  of  lands  and  grounds  in  the  parifh  or  reftory  of  Brigflejy 
•*  in  the  county  of  Lincoln^  not  refiding  in  the  fame  parifh, 
**  for  the  time  being,  have  been  ufed  and  accuilomed  to  pay 
•*  to  the  rcftor  of  the  faid  reftory  or  parifh  of  Brigjley^  for 
^  the  time  being,  his  farmers,  or  tenants  thereof,  at  the  feafl 
•'  of  Saint  Michael  the  Archangel^  or  whenever  after  that 
«'  feafl  the  faid  reftor,  his  farmer,  tenants,  or  agents  fhould 
•*  require  the  fame,  the  fum  of  tenpence  an  acre,  for  every 
<<  acre  of  the  faid  lands  or  grounds,  in  full  compenfation,  fa- 
*^  tis&ftion,  and  difcharge  of  and  for  all  tithes  arifing,  growing, 
^<  renewing,  or  happening  in,  out  of,  or  upon  the  faid  lands 
*«  and  grounds,  in  each  rcfpeftive  year."  The  defendants  in 
equity  to  be  plaintiffs  at  law,  with  the  ufual  direftions. 

By  an  order,  dated  the  fourteenth  of  December  1 773,  the 
iflues  were  ordered  to  be  taken  pro  confejfoy  as  agaiafl  the  plain- 
tiff P^/iW/,  he  having  declined  to  try  the  fame. 

Thecaufe  came  on  the  third  of  February  1 774,  when 

The  Court  ordered  the  bill  to  be  difmiffed  with  coils. 

SmythE,  Chief  Baron. 
Adams,  Baron. 
P^RROTT,  Baron. 

Smith 
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'i*jG.T*r*  ^*«"H   '^g^'»fi  PRICt. 

Ddrfetjhire^  6ti  Aiay  1773. 
The  «a©r  of  ^TpHE  plaintiff,  as  owner  and  oceopier  of  lands  in  At  p»\(k 

entitled  to  8d.  ^^^y  ^"^  ^^^  ^"^  Other  owners  and  occupiers  of  land  thereiis 
a  milch  cow  and  filed  his  bill  againft  the  reAor  thereof,  flating  that  SnieJUcU 
to  4d.  a  heifer,  was  a  rectory  within  the  deanery  of  Brtdport^  and  diocefe  of 
^aSL  i^Heu  of  ^^\fi^^ »  ^^^^  there  was  within  the  faid  parilh  an  immemorial 
the  ^'che  milk  cuftom  for  the  occupiers  of  land  to  pay  the  rector  thereof,  at 
and  caiTes  of  Eafter  in  every  year,  eightpence  for  e^ry  milch  cow  by  them 
Juch  cow  and  kept  and  depaftqred  on  their  lands  therein,  in  Iteo  of  the  tithe 
'  milk  and  calves  of  every  fuch  cow  \  that  there  was  alfo  another  like 

cuftom,  for  the  occupiers  to  pay  to  there^r  at  Ea/lerjt9x\y 
fourpence  for  every  milch«  heifer  by  them  kept,  fed,  and  depaf* 
tured  on  their  lands  in  the  faid  pariih,  in  lieu  of  the  tithe  cf 
milk  and  calevs  of  every  fuch  heifer ;  that  J,  PiiUtfSi  a  reAor 
of  the  pariih,  had  exhibited  his  bill  in  this  court  againft  S^ei 
and  others,  occupiers  of  lands  therein,  to  compel  them  to  fet 
out  and  pay  the  tithe  of  milk  and  calves  in  kind  |  that  the  de- 
fendants infiiled  on  the  aforefaid  feveral  moiufesy  and  filed  their 
crofs  bill  to  eftabli(h  the  fame  ;  and  on  the  hearing  of  the  faid 
canfes,  the  Court  difmified  with  cofts  fo  much  of  PlnUips^i 
bill  as  related  to  the  faid  modufis^  and  decreed  them  to  be  eftar 
bliihed  [a)  \  that  the  fucceeding  reAors  and  their  leflees  had 
ever  fince  acquiefced  in  the  faid  decree ;  but  that  the  defendant 
/  now  refufed  to  accept  of  them,  and  infifled,  that  the  tithes  of 

cows  and  heifers  ought  to  have  been  paid  in  kind.  The  bill 
then  charged,  that  the  faid  modufes  extended  to  and  included 
the  tithes  of  calves,  of  cows,  and  of  heifers,  as  well  as  their  miili;, 
and  had  from  time  immemorial,  been  paid  to  and  accepted  by 
every  redlor  of  the  faid  pari£bj  in  lieu  thereof^  and  prayed 
they  might  be  eftabiiihed. 

The  defendant  admitted,  that  there  had  been  Aich  ancient 
niodufis ;  and  faid,  that  he  had  never  refufed  to  accept  of  them ; 
but  that  the  bill  he  had  filed  againft  the  plaintiflF  was  intended 
to  recover  the  tithes  of  wool,  lambs,  depafturage  of  fl^ep,  and 
other  titheable  matters,  and  that  through  miflake  cows,  heifers, 
and  calves  were  inferted  therein  ;  and  he  difclaimed  any  right  or 
title  to  the  tithes  of  milk  and  calves  in  kind. 

The  Court  accordingly  ordered  the  defendant  to  accept  from 
the  occupiers  of  lands  in  theparifh  of  Stoke Abb€it*Sj  at  Eafierjezsijf 
the  feveral  modufes  of  eightpence  znd  fa/rpencezs  above  ftated,  in 
lieu  of  the  tithe  of  milk  and  calves  of  every  milch  cow  and 

faJVoLi.^sige  as8. 

heifer; 
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lieifer ;  to  be  reflrained  for  the  future  from  proccding  againft  Swrm 
the  plaintiff*  for  the  tithes  In  kind  of  fuch  milch  cows  and  ^["^ 
heifiers,  and  to  pay  the  plaintiff'  his  cofts. 

The  Court  full. 


Cleevbs  agamfi  Knyfton.  ^V/oIJ*** 

Som4r/et/birf,  I  'jtb  May  1 773. 

npHE  plaintiff;  on  behalf  of  himfelf  and  of  all  other  the  TiieYl«r«frti» 
*    owners  and  occupiers  of  land  in  the  parifh  of  Saint  De^  Sawaw  *£* 
smnMfis^  in  the  county  of  Somerfet^  filed  his  bill  againft  the  de«  mertttajin;\\^i^ 
fendant  as  vicar  of  the  faid  parifh,  to  eftablifh  the  following  entuied  to  cer«. 
tnoirfes:   First,  a  modus  of  twopence  for  every  cow,  payable  at  *»"•  twA^  ifc 
Eafitr^  in  lieu  of  the  tithe  of  milk  j  Secondlt,  a  modt4s  of  fix-  |j"^'^**JJ^ 
pence,  payable  at  Eafter^  for  every  calf  fallen  and  fold  or  killed  ancimi  gardeo%| 
within  the  pari(h  ;  Thirplt,  a  modus  of  one  halfpenny,  paya-  and  grafs   cot 
blc  as  aforefaid,  for  every  calf  fallen  and  fold,  and  killed^  or  tlicfirft  ycarrf. 
reared  in  the  pariOi,  for  and  in  lieu  of  the  tithes  of  calves  fallen  ^  ^  ^^^ 
andjreared  therein  refpe^ively  ;  Fourthly,  a  mgdus  of  one  penny 
at  EafieTytoT  every  ancUnt  garden  or  gardens,  whether  the  owner 
had  or  held  in  his  occupation  one  or  more  garden  or  gar* 
dens,  in  lieu  of  the  tithes  of  all  garden  ftuff"  yearly  ariiing  in 
fuch  garden  or  gardens ;  Fifthly,  a  modus  of  one  penny  for 
every  acre  of  grafs  cut  and  mowed  by  every  owner  and  occupier 
of  land  in  the  parifh,  in  the  firfl  year  after  the  tillage  of  the  faid 
land,  payable  at  Eajier  yearly,  in  lieu  of  the  tithes  of  hay  arifing 
in  and  iipon  the  faid  lands  in  the  firft  year  after  the  tillage  thereof 

The  defendant  denied,  that  there  were  any  fuch  wdt^ts  as 
were  charged  in  the  bill^  in  lieu  of  the  tithes  of  milk  %x  calves, 
bat  he  admitted  the  modus  of  one  penny  for  every  ancient 
garden,  and  one  penny  for  every  acre  of  grafs  cut  and  mowed 
in  the  firft  year  after  the  tillage ;  but  he  fubmitted  it  to  tbe 
Court,  that  the  faid  modus  laft  mentioned  was  not  good  or  valid 
in  law. 

The  plaintiff  replied ;  the  defendants  rejoined ;  and  witneSes 
were  examined  on  both  fides ;  and  now  upon  hearing  counfel; 
and  reading  the  terrier  of  the  pariih  produced  from  the  epif- 
copal  court  of  Batb  and  WtUs^  and  the  feveral  proofs  taken 
in  the  caufe. 

The  Court,  in  regard  the  defendant  had  declined  to  try 
the  validity  of  the  feveral  modufes  in  a  feigned  a£kion  at  law, 
o KDER fin,  that  they  be  eftablifhed  ;  that  he,  the  defendant,  do 
accept  the  fame  for  the  future ;  that  an  injunction  do  iflue  to 
reftrain  him  from  proceeding  againft  the  plaintiff  in  the  fpiritual 
court  for  recovering  the  tithes  in  kind^  or  the  value  thereof 

for 
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Ci.sBTit       for  fucli  matters  rcfpcftivcly,  for  which  fuch  fcvcral  modufii 

ugMtfi        arcf  due  and  payable  as  ^orefaid ;  and  that  Be  do  pay  the  plains 
KHTrxon.      tiffin  .^ftj^  .    F/         I" 

*  TriE  toURT  FULL* 


Ttiir.  TiRM,  Piper  i^ainft  Chapmak. 

1^  Gto.  3« 

Tork/birtf   ijfhjuly  1 773. 

The  ft^or  of  ^pHE  ttSio^  of  South'  Kilvingtorty  in  the  county  of  Tori^  daimec! 
^h  trUvm^,  1  ^11  manriei*  of  tithci  arifing  therein,  ind  ftated,  that  the 
daifiit  thTwhei  ^^cfcndant  Hodgfon  and  others,  as  tenants  of  the  defendant 
•f  tbt  Park  Chapfnatt^  had  oCcttpied  feveral  farms  in  the  parifhes  during 
#«nif«  ioicind  j  the  year  1769  %  that  they  had  had  cord^  grain,  hay,  oats,  barley, 

big,  beans,  peafe,  and  other  titheable  matters  thereon,  the  tithes 

of  which  they  had  refufcd  to  pay   on  a  pretence  that  the  faid 

farms  were  park  farms,  and  that  a  modus  was  payable  in  lieu  of 

^'.l^^^'^l  the  tithes  thereof.      The  bill   then  denifed,    that  any  modus 

in Ut'u'ihtrei  .  cxifted  in  lieu-  of  tithes  of  the  Park  or  lands  i   arid  ftated,  that 

in  the  year  1681  Lord  Dunbar  was  then  owner  oi  the  Park 
Farms ^i  that  the  faid  farms  now  wefe  the  eftate  of  the  defendant 
•rut  fayf ,  that  in  Cha/man  j  that  in  the  faid  year  he  had  compounded  with  the  then 
th^tittetthwif  rc^or  of  the  parifh  to  pay  yearly  twenty  three  pounds  for  all 
wcrecocnpound.  tithes  in  the  townftiip  of  Upjh/I  and  Up/all  Park,  by  half-yearly 
fdfor  J  payments  at  Afay  Day  and  Martinmas  j  that  the  faid  compofi- 

tion  had  been  paid  during  the  courfe  of  feveral  years  to  iht 
reAor ;  that  in  the  year  1714,  all  the  tenants  and  occupiers  of 
that  in  the  year  lands  in  the  faid  townfliip,  except  the  tenants  of  tie  Pari  Farmf^ 
1713,  the  tithes  pjjj^  jQ  ^^  tijgjj  reftor,  and  did  then  pay  to  him  the  plaintifi^ 
wei!^m*ou^'  ^*»eir  tithes  in  kind,  or  compofitions  in  lieu  thereof.  That  a 
cd  for  at  4L  a*  new  feparate  agreement  had  been  made  between  the  owner  anid 
year  3  occupiers  of  the  Park  Farms y  and  the  then  re£lor,  for  the  pay^ 

ment  of  three  pounds,  fix  fhillings,  and  eightpence,  in  lieu  df 
ail  tithes  for  the  Park  Farms  \  that  the  faid  agreement  had  been 
continued  until  the  year  1723  ;  that  Mr.  LonJiabUy  the  then 
owner  of  the  faid  townfliip  and  the  Park  Farmsy  then  came  to 
a  new  agreement  with  the  then  redlor  to  pay  him  four  pounds 
yearly,  by  four  quarterly  payments,  in  full  of  fuch  tithes ;  that 
the  faid  fum  had  fince  1723  been  agreed  to  be  paid  to  the  then 
reftor,  and  to  the  fuccceding  reAors;  that  l>c,  the  plaintiff,  lincc 
his  indu£tion,  had  agreed  to  accept  of,  and  had  ever  ixvic^ 
that  at  Martin"  yearly  accepted  fuch  payment  until  Martinmas  1767^  that  lie 
mas  i767,he  re-  ^^^  gjj^^  ^j^j^j  ^jjj^g  refufcd  to  accppt  of  thc  fame,  or  to  maloe 

mfr*  ihc^Ciid  ^  ^^^  agreement,  except  at  an  improved  value,  thc  tithes  bdng 
compoiition  -,      due  to  him  in  kind  -,  that  the  defendant  Chapman  had  advanced 

the  rent  of  ihe  Purk  Farms  \  that  the  tithes  thereof  were  worth, 
to  be  compounded  for,  a  much  greater  fum;  that  the  lands 

were 
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were  not  exempt  by  any  niadus  whatfoevcr;  that  the  faid  pre*       ^^^ 

tended  payment  of  four  pounds  a-year,  in  lieu  of  all  tithes,     Cnh^aii. 

was  too  rank  as  a  modufy  becaufe  forty- fix  years  ago  it  was  the  ^1^^^,^^^  h!AiA 

full  value  of  the  tithes,  in  cafe  they  had  been  paid  in  kind.  ^^  ^^^  ^^  j^ 

The  bill  then  changed,  that  the  defendant  Chaptnan  had  in  his  ikodas. 

cuftody  divers  deeds  and  writings,  fliewing  that  tithes  were  that  the  owner 

payable  in  kind  ;   that  the  faid  compofition,    agreed    to  be  ?**  u- *  ^^^  ^J*^/ 

paid  in  lieu  of  tithes  of  the  Park  Farms^  had  varied  as  the  par-  *  * 

tics  could  agree  ;  and  that  the  fame  alfo  appeared  from  various 

old  rentals  and  receipts   in  his  cuftody.      The   bill  further 

charged,  that  the  defendant  Hodgfon  and  others  had,  in  the 

year  1 769,  fubftrafted  their  whole  tithes.    The  bill  alfo  charged,  ^^^  by  the  cuf- 

*»  that  by  cuftom  ufed  and  approved  in  the  teftory  and  parifli,  Jhrc^l^n  dih^ 

^  and  the  limits  and  the  titheable  places  thereof,  for  time  ^^^^^^  xo  be  ftt 

'<  whereof  the  memory  of  man  was  not  to  the  contrary,  the  out  in  (hocks* 

•*  occupiers  of  lands  within  the  fame  reftory  and  parifli  were  rick»,and  cocki, 

**  bound  to  fet  out  in  fhocks,  ricks,  and  cocks  the  tithe  of  ail 

^  wheat,  meflin,  oats,  barley,  big,  beans,  peafe,  and  hay  grown, 

<^  reaped,  and  gathered  in  or  upon  their  lands  wichin  the  fame 

<<  pariih}  and  that  the  re£tor  of  the  faid  parifh,  his  tenant,  or 

*<  tithe-gatherer  was  not  bound  to  accept  or  take  away  fuch 

*^  tithe  until  the  fame  were  reaped  and  mowed,  and  fet  out  in 

*«  (hocks,  ricks,  and  cocks  as  aforefaid.*'    The  bill  therefore 

prayed,  that  the  defendants  might  fet  forth  a  true  account 

of  the  quantities,  qualities,  and  values  of  their  refpe^ive  farms 

and  lands,  and  of  the  tithes  which  had  arifen  therefrom,  and 

the  v^isrof  the  feveral  articles  which  they  had  refpeftiveiy  reaped 

thereon*  in  the  year   1769  ;  that   the  plaintiff's  right  to  the 

payment  hi  kind  of  the  faid  tithes  of  com,  grain,  and  hay 

might  be  eftabliflied ;  and  that  the  defendant  Hodgfin  and  others 

might  feverally  be  decreed  to  account  for  all  the  tithes  of  corn^ 

grain,  and  bay  refpeftively  due  from  them  for  the  faid  years^ 

and  ic'vttzWj  ^zj  the  Jingle  values  of  fuch  tithes  to  the  plaintiS*. 

The  defendant  Chapman  faid,  that  there  was  anciently,  and  The  defrndsnt 
then   was  within  the  hamlet  of  Upfallj  in  the  parifli  of  South  fays,   that    tU 
Kihington^  a  large  parcel  of  land  coiitaining  five  hundred  and  ^'"'^  ^•"^»  '»« 
eighty  acres,  called  Up/all  Park,  or  the  Park  Lands -,  and  "that  'lr%^\Tf,fb 
«*  one  buck  in  the  fummer  feafon,  and  one  doe  in  the  winter  iji^Cigun  $  *^* . 
<*  feafon  on  demand,  and  alfo  grafs  or  pafture  for  one  geldingi  th^it  there  h  a 
<*  or  mare  for  a  year  were  payable  and  given  to  the  reSor,  w*^**  «o  p«y  «« 
««  in  fome  part  of  Upfnll  Parky  as  a  modusy  in  lieu  of  all  the  ^^''f  ^"  '^"'""*^^ 
*c  tithes   arifing  on  the   Park  or  the  Park  Lands  and  each  ?e"r.  andirghe 
«  part  thereof  i'*  that  the  faid  modus  or  a  fum  of  money  in  lieu  the*  redior    ih« 
thereof  had  been  accordingly,  for  time  immemorial,  paid  to  and  run  of  a  gelHin^ 
accepted  by  the  rector,  until  the  year  1768,  when  the  plaintiff"  "^  ^*-"   ^^  '*** 
firft  rcfiifed  to  accept  the  fame;  that  no  tithes   whatfocver  ^'^^«  «*»«-^<^^» 
ariilng  from  the  Park  Lands  had  ever  been  paid  in  kind,  or  any 
compofition  in  lieu  thereof,  other  than  the  faid  modus  \  that  the 

VoL.UI.  Gg  faid 
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Pip  11  faid  fnodus  had  been  compounded  for  at  three  pounds^  fix  fliO- 

ChTpmam.  ^^"S*»  ^"^  eightpcnce  a  year  -,  that  the  fame  had  for  feveral 

that  the  faid  Jw-  7^^"  ^^^  P^*^  *o  ^icu  of  the  faid  ihm/i// ;  that  fi^  P/rri  was 

dui    had    been  ^"  ^^^  J^ar    1590  divided  into  feveral   farms,  and  had  ever 

compounded  for  fince  been   occupied  as  feparate  farms  %  that  the  faid  modus 

at  3I.  6i.  8d.  a-  had  been  paid  and  accepted  in  lieu  of  the  tithes  of  fuch  farms, 

that  in  >the  year  "^^'^  ^^  ^^^"^  '7^8,  when  the  plaintiff  refufed  to  accept  of  the 

1590,  the  Park  ^^'^^\  ^nd  that  the  defendant   had  always  been  ready  to  pay 

was  dividrd  into  the  arrears  of  the  faid  modus^  at  four  pounds  a-year.     Th   dc- 

feverai  farms  5  fcndant  then  further  dated,  that  he  had  feveral  paper  wri- 

that  Che  faid  mo-  ^*  •  1  •  /•  i*  an* 

dut  had  been  ^*"8^  purportmg  to  be  copies  of  proceedmgs  m  actions 
paid  for  the  (aid  brought  for  the  recovery  of  the  tithes  of  the  Park  Farms  ;  that 
farms;  one  of  them  wa^  an  action  of  debt,  on   2.  and  3.  Edw.  6- 

***r  ^  '^*^°'^*  brought  in  Trinity  Term^  in  the  eighteenth  year  of  JarMS 
ra^on^rrfhe  *^^  /'rfi*  by  J.  Bramhall,  then  reftor  of  South  Kilvington, 
recovcryof  tithes  ^^^^^  G.  tVood^  then  Occupier  of  part  of  the  lands  thcreto- 
Inkind,hadbeen  fore  called  i//^// Ptfri&,  for  not  rendering  to  the  plaintifl;  as 
"^"-f"»^*^<*  >  reftor,  tithes  in  kind  j  that  on  the  trial  thereof  the  plaintiff  was 
the'  "j Jl^*  had  '^^^'"^^^^  ^^  ^^e  merits,  and  judgment  thereon  given  agabll: 
found  a  fpecial  ^"1^ }  that  another  fuch  adion  was  brought  in  Hilary  Term^  ia 
vcrdia  in  favour  the  twelfth  year  of  Charles  the  Firjly  by  E.  Thurjby^  then  rcftor, 
of  the  faid  «rc</w  J  againfty.  IVood^  then  occupier  of  part  of  the  faid  lands;  that 

on  the  trial  thereof,  the  jury  found  a  fpecial  verdift,  **  That 
•*  the  reftor  of  South  Kihingioti  had  immemorialiy  received  yearly 
"in  fummer  one  buck,  and  in  the  winter  one  doe,  of  the  owner 

ifad  b!en  com-   "  ^^  ^^^   ^'^^^  -^^^^  ^^^  ^^^^  °"^  *^^'  ^^''^  ^^^''^^  '^  ^^^  ''^'^ 

muted  at  3I.  6s.  '^  l^nds,  as  z  modus  m  lieu  of  all  tithes  whatfoever  thereof/* 
Sd.  a  year,  and  The  defendant  then  further  ftated,  that  in  1723,  Mr.  ConftabU 
afterwards  at 4I,  was  feifed  in  fee  of  the  faid  manor  and  lands  of  Up/all  Park  \ 
•  year.  ^j^^^  j^^  ChambrewTiS  rector  of  South  Kilvirtgton  ;  that  for  feveral 

years  before,  and  to  that  time,  the  yearly  fum  of  three  pounds, 
^x  (hillings,  and  etghtpence,  in  money,in  lieu  of  tho  faid  wodus^ 
had  been  paid  and  accepted  ;  that  Mr.  Chambre  did  not  then 
think  the  fame  fully  fufficient  -,  that  Mr.  Conftahle^  on  the 
twenty-ninth  of  Augujl  1723,  entered  into  an  agreement,  as 
ftated  in  the  anfwer  ,  to  pay  annually  the  fum  of  four  pounds  ; 
and  that  the  faid  modus  of  four  pounds  was  at  that  time  the  full 
value  of  the  faid  modus. 

the  Park  Farms  ^^^  defendant  HodgfoTi  and  others  admitted,  that  they  were 
infid  on  the  mo.  tenants  to  Chapman  ;  and  that  they  occupied  the  Park  Landr 
i/i/f,  and   deny  in  feparate  farms  :  and  they  fet  forth  the  quantity  that  each  of 

tomo7the\^rifl;   ^^^^"^  ^^^^  »   ^^  ^^^'  ^^^^   '^"^   ^*^^   ^^^   *^  ^^^"^   *"^^  *^^  • 

thc*ywert*bound  ^^^^  ^^^^X  ^^^  reaped  therefrom  corn  and  hay,  and  had  carrie4 
to  fet  out  the  the  fame  away  without  fetting  out  the  tithes  thereof,  for  that 
titiM?  of  gr^.in  the  faid  modus ^ta  had  been  infilled  onbjy  the  defendant  Clxtpman^ 
infl\cs;ks,ri9ks,  ^^^  payable  in  lieu  of  the  fame:  and  they  denied  that,  by  any 

ciiflom  of  the  parifli,  the  occupiers  were  bound  to  fet  out  the 

tithes  of  grain  in  fiiocks^  ricks,  and, cocks* 

1         The 
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The  plaintiff* replied  }  the  defendant  rejoined  ;  and  witnefles        Vti^t*, 
"Were  examined  on  both  fides  ;  but  before  the  caufe  was  heard,       .  *^«'*^ 
iht  defendant  Chapman  died,  and  the  proceedings  were  duly 
revived  ;    when  upon  hearing  counfel   for  all  parties  ;    and  T'^*  f*"^* ' 
reading   the  depofition  of  J.  Briggs  to  the  fecond  arid  third 
interrogatories  ;  and  alfo  the  defendant  ChaprndrCs  anfwer  \  and 
On  full  debat;e  )  , 

The  Court  dirdei^^d  a  trial  at  latr  on  the  following  ifluc,to  try,  An  iifuc  dli^e^. 
**   Whether,  from  the  time  whereof  the  memory  of  man  is  not  *^jj°  *^^  '  * 


<*  to  the  contrary,  there  hath  been  paid  and  payable,  and  ought  "* 
«  to '  be  paid  to  the  reflor  of  the  pariih  of  &ouih  Kilvtngton^ 
^  in  the  county  of  York^  for  the.  time  being,  his  farmer,  tenant* 
*<«  or  tithe-gatherer  there,  by  the  owner  of  the  lands  or  grounds 
<«  heretofore  called  or  known  by  the  name  of  Upfall  Pari 
<^  for  the  time  being,  yearly,  one  buck  in  the  fummer  feafon  and 
*<  one  doe  in  the  winter  feafon,  on  demand^  and  alfo  grafs 
<<  or  pafture  for  one  gelding  or  mare  of  fuch  re£tor,  or  of  his 
^  farmer,  in  or  upon  the  fame  lands,  or  fome  part  thereof,  for 
**  all  the  year,  for  and  as  a  modus  or  ancient  cuftomary  payment 
<<  in  lieu  and  fatisfa^lion  of  all  the  tithes  and  tenths  whatfoevei' 
**  yearly  coming,  growing,  arifing,  or  renewing  of,  from,  of 
<^  upon  the  faid  lands  and  grounds  heretofbre  called  or  known 
•«  by  the  name  of  Upfalt  Park,  and  now  by  thd  name  of  the  Pari 
«•  or  Park  Lands^^nd  each  part  thereof:**  the  plaintiff  in  this  fuit 
to  be  defendant  in  the  a£tion  ;  the  trial  to  be  by  a  fpeclal  jury  \ 
the  judge  to  indorfe,  &c. ;  and  further  dircAions  to  be  referved 
till  after  the  trial  had. 

The  iflue  was  accordingly  tried  by  a  fpccial  jury,  and  a  verdift  *^^  j»^  *»d 
was  found  for  the  plaintiffs  at  law.  ''^J^]^""'  °^  ^^ 

The  caufe  came  on  to  be  further  heard  Upon  thtpofleaon  The  caufe  fw- 
the  eighth^ of  July  1774  »  when,  on  hearing  counfel  on  both  ther heard, 
fides. 

The  Court  ordered  the  bill  to  be  difmiffcd  with  cofts  both  at  The  bin   dif- 
law  and  in  equity*  miffed  with 

SmItthb,  Chief  Baron.      ^^^ 
PerrOtt,  Baron.  ^ 

Eyre,  Baron. 
BuRLANjD,  Baron. 

Morgan  againji  Williams.  *  Thk.  tui  , 

13-  Gio,  3, 

Radnorfiire^     14/A  'July  1 773. 

Tttfi  bill  ftated,  that  the  plaintiff  was  duly  collated  and  Infti-  The  prebendary 
tuted  into  the  prebend  of  Llanfanfreedi^  in  the  collegiate  ^^  ^^  ircbcnd 
church  of  Brecon,  in  the  diocefe  of  Saint  David's,  in  Radnor,  ?^  ^H<'f/tdf, 

only  entitled  to  the  fum  of  li.  6s.  Sd.  i-year  from  the  vicar  of  the  par.lhi  and  pot  to  two-tuiids  gf  Ui« 
vicarial  tithes.  , 
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and  ftill  was  prebendary  thereofi  and  entitled  to  all  the  profits 
belonging  thereto,  and  particularly  to  receive  from  the  vicair 
of  the  faid  parilh  yearly  two  third  parts  of  the  valoe  of  the  vica^ 
rial  tithes  \  and  that  the  defendant,  as  vicar,  had  received  and 
withheld  the  fame* 

The  defendant  admitted,  that  the  plaintiff  was,  in  the  year 
1757,  duly  collated  and  inftituted  to  the  faid  prebend,  and  had 
ever  iince  continued  the  prebendary  thereof  \  but  denied,  that 
he  had  any  right  to  two-third  parts  of  the  vicarial  tithes  arifing 
in  the  parifli  %  and  infifted,  that  he  was  only  entitled  to  receive 

.from  him  yearly  one  pound,  fix  {hillings,  and^  eightpence, 
purfuant  to  a  fettlement  in  the  twcnty-fixth  year  of  Heurjtbc 
Eighth  ;  and  that  the  faid  fum  had  never  fince  been  legally 
augmented  or  increafed.  He  admitted,  that  he  had  been  vicar 
of  the  parifh  ever  iince  the  year  1733  ,  and  faid,  that  foon  after 
his  induAion  he  had  paid  the  plaintiflTs  predeceflbr  fixteen 
pounds,  being  informed,  that  he  was  entitled  to  that  fum  as  an 
annual  payment  from  the  vicar  /  and  that  he  continued  fuch 
yearly  payment  for  fotne  time,  until  he  found  ^hat  he  had  paid  k 

'  in  his  own  wrong. 

•        • 

The  plaintiff  replied  \  the  defendant  rejoined  \  and  no  vrit- 
neffes  were  examined  on  either  fide  ;  and  now  upon  hearing 
couiifel  on  both  fides  ;  and  reading  an  order  to  prove  exhibits, 
&c* }  and  the  following  evidence,  taken  from  the  book  of  / 
valuation  of  livings  in  the  firft  fruits  office,  vns.  ^  Menevenjts 
•*  Decanaius  de  E/wayi  Llanfanfreed  \  Prebendarius  ibidem  26/.  8</, 
^  Communibus  Annis  Llanfanfreed  David  Apreece^  Vicarzus^  DiB^ 
•«  Prebend  Percipit  Annuatim  114/.  prf. ;"  aifo  a  certificate  of  the 
Bijhop  of  Saint  David's^  made  on  the  return  of  livings  in  the  fixth 
and  feventh  years  of  ^leen  Anne^  viz.  **  Deanery  of  Eivoayl 
<<  Llanfanfreed^  vicar,  forty  pounds  ;**  and  upon  full  debate  of 
tlie  matter  ; 

The  Court  difmtffed  the  bill  with  cofts.  j 


X3.  Gto.  3. 


Hawkins  ngahi/l  Channov. 

Dorfetjhirty  loth  December  1 773. 


The  vicar  of  ^ipHE  vicar  of  fFhitechurch  Cannonicoruniy  together  with  the 
mifuburcbCan.  X  chapclrics  of  Chidcock,  Marjh^ood,  and  StanUn  Saint  Gm^ 
Vorjetfiire^  ^'''*'A  ^^  the  county  of  Dorfet^  annexed,  claimed  the  fmall  tithes 
claims  the  (mail  of  the  fnid  Vicarage  and  chapelries,  except  thofe  for  which  ancient 
tiihcsofihecha.  ^oJtj/?j  were  payable,  i;/z.  fixpence  a  milch  cow  from  the  owners 
!w«/'  cXuU  ^  ^^"^  who  occupied  thefamp,  in  lieu  of  the  tilhcs  of  milk  and 
except  thofe  for  calves ;  one  penny  for  the  fall  of  every  colt  5  fourpence  for  every 
^hich  the  foj-  Orchard  from  occupiers,  whether  owners  thereof  or  not,  in  Hcii 

lowing  mcdttfu  arc  payable,  visa,  6d.  a  cow,  by  the  owntrs  of  land  occupying  the  fame  ^   x<k  a  colt  j 
4d.  an  orcliard.  by  occupiers,  nvhctiicr  owners  or  not  3  and  id.  icr  a  s^rosrw 
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• 

of  the  tithe  fruit ;  and  -one  penny  for  erery  garden,  in  lien  of  Hawkiw* 
the  tithe  of  rootSj  herbs,  firuit»  and  other  things  growing  therein  ;  Cb4i««»ji, 
and  ftated,  that  the  defendant  had  occupied  divers  lands,  gardens, 
and  orchards,  in  the  chapelry  of  Stanton  Saint  GabritI,  on  which 
he  had  had  cows, .  bullocks,  fheep,  milk,  wdol,  calves,  Iambs, 
colts,  pigs,  eggs,  poultry,  pigeons,  honey,  and  other  titheable 
matters  i  that  he  had  paid  him  a  compofition,  in  lieu  of  tlie 
tithes  thereof,  to  £afier  i  ^66^  but  from  that  time  had  wholly 
omitted  fo  to  do.  The  bill  therefore  prayed  an  account  and 
payment  thereof. 

The  defendant,  as  to  fo  much  of  the  hill  as  ibught  an  account  The  ddeodant 
for  the  tithes  of  milk,  calves,  and  colts,  plbaded,  that  he  was  '^^*?  *^JJ^.*^' 
owner  of  all  the  lands  which  he  occupied  in  the  faid  chapelry,  ^'^Vam, 'in 
in  fuch  manner  as  to  be  entitled  to  the  benefit  of  the  modujes  the  faid  cbapcU 
in  the  bill  fet  forth  to  be  payable  by  the  owners  of  lands  in  lieu  iy,andMdttli9 
of  the  tithes  of  milk,  calves,  and  colts ;  that  he  was  ready  to  .^^™«  ^^  ^*  '*' 
prove  the  fame  j  and  that  he  ought  not  to  make  any  further  j^t'J^fuJbk'^"* 
or  other  anfwer  to  fo  much  of  the  faid  bill.  By  his  ahfwer  he  upoo  tliree 
admitted,  that  he  had  paid  a  compofition  in  lieu  of  his  fmall  tithes  Uvet  {  and  tba 
for  one  year  ending  at  Eajlir  1766  ,  and  faid,  that  it  included  therefore  he  it 
the  modnfes  for  milk,  calves,  colts,  orchards,,  and  gardens,  and  was  ^^^^^^  iii^ 
in  full  of  all  fmall  tithes  and  modufes  to  that  time  ;  and  he  fet  parifli  a;  brings 
forth  the  land,  orchards,  and  gardens  he  held,  and  the  him  within  the 
titheable  matters  he  had  thereon,  with  the  value  thereof,  to  exception  u  to 
Eajier  177 1,  being  eleven  pounds,  nine  fhillings,  including  the  Jftherfor^l^ 
modufes.  calvc8,and  colt». 

The  plea  was  argued  ;  and  on  full  debate  thereof  it  was  or- 
dered to  ftand  for  an  anfwer,  with  liberty  for  the  plaintiff  to  . 
except  thereto^  which  he  did  ;  and  the  defendant  fubmitted  to 

.  the  fame,  and  the  plaintiff  thereupon  amended  his  bill. 
« 

The  defendant,  by  his  further  anfwer,  faid,  that  he  had  not.  Further  anfwer^ 
iince  Eajler  I77^>  occupied  any  lands,  gardens,  or  orchards  in 
Stanton  Saint  Gabriel,  except  what  he  was  owner  of }  that  the 
faid  lands  were  called  Stonebarrow  Farm  \  that  he  held  the  fame 
on  leafe,  dated  the  firft  oi  January  1746,  for  the  remainder  of  a 
term  of  ninety-nine  years,  determinable  on  three  lives,  at  twenty- 
five  pounds  a-year :  and  he  infifted,  that  as  he  held  them  under 
inch  leafe,  he  was  an  owner  of  lands  in  the  faid  pari(h  within 
the  true  meaning  of  the  cuftom  by  virtue  whereof  the  modufes  ia 
the  faid  bill  mentioned  had  been  payable. 

The  plaintiff  replied  ;  the  defendant  rejoined  \  and  witnefles  The  cauft 
were  examined  on  both  fides  %  and  upon  hearing  counfel  on  both  ^^^^^ 
fides  }  and  reading  the  fevcral  proofs  in  the  caufe  ;  and  a  leafe 
dated  the  firft  01  January  1746,  from  J^bert  Henh}  to  D. 
Qbmnm  \  and  on  fall  debate  ; 
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HAWKtNf  The  Court  ordered  the  billy  fo  far  as  the  fame  related  td 
^i^^'^^fi  the  demand  of  tithes  in  kind  of  milk,  calves,  and  colts,  (o  be 
Chawhow.  ^jjfmifljd  ^ith  cofts  J  and  the  deputy  remembrancer  to  take  an 
The  bill  difmif-  account  of  what  was  due  for  the  tithes  of  wool,  lambs,  pigs,  ^ggs, 
tithcr  of  °fniik*  poultry,  pigeons,  and  hooey  \  and  alfo  the  fcvcral  tmdufis  tor 
caivcs^and  colts,  Orchards  and  gardens  ;  and  in  the  taking  the  account,  to  encpire 
and  decreed  as  and  ftate  in  his  report  what  fum  of  money  was  dilfe  to  the  plaintiff 
'°  °"^*'"^*'  from  the  defendant  at  Eajier  17711  being  the  time  mentioned  in 
ther froaUtitl^ct!  ^^^  anfwcr  to  which  the  defendant  had  made  an  offer  to  pay 

eleven  pounds,  nine  ihillings,  for  the  value  of  all  his  tithes  of 
wool,  lamKs,  pigs,  eggs,  poultry,  pigeons,  honey,  and  tnodufes  due 
at  that  time  :  cofts  and  further  direAions  to  bereferved  till  after 
the  report. 

The  Court  PULif% 


Mich.   Term,  BiCKERTON    iaPV»/>^  ChENNELL, 

2^  Geo.  3. 

Sitrry^  14th  December  1773. 

The  rertor  of  npME  bill  ftated,  that  the  plaintiff,  about  the  third  of  Septemhr^ 
Ewbur/i^mSur'  A  1^55,  was  duly  inftituted  and  inilucled  into  the  rcftory  of 
tfthcs^orclvCT-!  ^'^^^^Jl^  in  the  county  ol  Surry^  and  bad  thereby  become  entitlec} 
wted  Farm  m  ^^  ^H  tithes,  both  great  and  fmall,  arifing  therein,  and  alfo  to 
kind,  '    Eafter  offerings  for  each  perfon  of  age  to  communicate  \  that  the 

faid  tithes  and  offerings  were  yearly  payable  at  Eajler  ;  that  the 
defendant  had,  for  feveral  years  paft,  been  an  inhabitant  of  th^ 
parifh,  and  had  occupied  Coverwood  Farm,  confifting  of  arable^ 
meadow,  pafture,  wood,  and  coppice  ground,  at  fifty  pounds 
a-year  ^  that  he  had,  for  two  years  pail,  grown  thereon  wheat, 
barley,  oats,  peafe,  beans,  and  h^y  ;  thpt  he  alfo  kept  thereon 
cows,  fheep,  fows,  calves,  lambs,  pigs,  bullocks,  geefe,  ducks, 
and  other  poultry  ;  that  he  had  alfo  had  thereon  apples,  pears^ 

Slumbs,  and  other  fruits ;  that  he  had  alfo  agifted  thereon 
leep,  horfes,  cows,  and  other  cattle,  belonging  to  bimfelf  and 
to  other  perfons  ;  the  tithes  of  all  ^hich  feveral  matters  he 
pught  tp  been  paid  to  the  plaintiff  in  kind  ;  but  which  he  had, 
under  various  vexatious  pretences,  negleAed  and  refufed  to  do. 
The  bill  therefore  prayed  an  account  and  payment  thereof. 

TIk  i^cfcT.dant  The  defendant  admitted,  that  he  occupied  CoverwQf>d  Farm 
fiys,  th^t  the  ^^  forty- four  pounds  per  ar^num,  apd  that  he  had  thereon  the 
]|)w  Frf^r  Is  ni^^^c'"s  ftsitcd  in  the  bill  •,  but  he  faid,  th^t  he  was  under  a 
t!tli2  free  }  and  ccmpofition  with  the  plaintiff  for  the  tithes  thereof;  that  he  had 
tha^  he  had  fee  given  faim  the  following  notice  :  **  Thomas  Ci*w«^//, Take  n'otice, 
oui    hii  other  «  j^  Edward  Bickerion,  re^or  of  Ewhurjl^  in   the   county  of 

5?vcnVim  by  **  throughput  the  parifh  of  my  faid  rectory  of.  Ewburft  for  the 
tbr  plaintiff.       «*  current  year,   and  no  longer  abide  by  the  former  yearly 

f  (  compofition  entered  intq  by  me  with  feveral  of  my  parifhioners 

......  ...  ^^^ 
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"  br  occupiers  of  lands  in  my  faid  parifh.     Given  under  my     Bic^htok 
"  hand  this  fourteenth  of  December  1767.    Edward  Bicker-    ^  ^^""^ 
*•  TON  ;"  that  afterwards  he,  the  defendant,  duly  fet  forth  the 
tithes  of  his  titheable  matters,  except  of  wood,  for  that  the  faid 
farm  was  exempt  from  payment  of  tithe  wood  ;  and  that  the 
fame  had  never  been  demanded  before.  * 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witnefles  The  caufe 
were  examined  on  both  fides  ;  and  upon  hearing  of  counfel ;       ''*"^' 

The  Court  ordered  the  defendant  to  pay  one  pound,  two  The  tithes  of 
fliiUings,  and  threepence  for  the  tithes  of  calves,  milk,  Eajler  "^^^^'"l^'^^ 
offerings^  and  fheep,  without  cofts  5  and  the  bill  to  be  difmiflcd  /^*^erings,dc^ 
as  to  all  the  other  matters  without  cofts,  except  only  as  to  the  tithes  creed. 
of  corn  and  hay  from  Michaelmas  1767  to  Michaelmas  1768,  The  bill  retain  • 
for  which  the  Court  retained  the  bill  for  a  year,  with  liberty  ^^  ^^^^^^"^ 
for  the  plaintiff  to  bring  his  aftion  for  fubtradtion  of  thofc  tithes  ^u^^Mkba7:. 
for  that  time.  mas  1767  5  and 

as  to  other  tithes  difmiirtd. 


Hastings  a^ainjl  Toon.  HitA«TTEaM 

^  14.  Ceo.  3. 

Leicejlerjbire^  22f^  February  1774. 

'TTHE  vicar  of  Belion^  in  the  county  oiLeiceJler^  claimed  all  tithes  The  viear  cf 
'*'  of  hay,  wool,  lambs,  turnips,  and  other  vicarial  tithes,  arifing  ^^l*^*  *"  '^*" 
therein  ;•  and  ftated,  that  the  defendant  Suiion  had,  ever  fince  i^''^el  oiTha y 
the  year  1 763,  been  owner  and  occupier  of  the  Two  Middle  Clofess  md  aU  fmail 
^he  Two  Sheep  Fields^  the  F/att,  the  Gojfy  Clofej  and  Muggijiof^s  tithe*  arifing  on 
Clofe  ;  and  alfo  of  feveral  parcels  of  lands  lying  in  the  Forejl  of  c^^ain  tfieidt 
Chamwood,  in  the  faid  parifh  ;  thit  the  defendant  Toon  had  alio  ^i^%f^„  ^"^ 
been  owner  and  occupier  of  feveral  clofcs  therein,' and  in  the  faid  the  rbrte  New 
foreft  ;  that  the  defendant  Gibbon  had  occupied  feveral  clofes  in  Chh  that  wire 
the  faid  places  ;  that  in  each  year  fince  the  plaintiff's  inftitution  formerly  wood, 
in  the  year  1767  they  had  refpeftively  mowed  hav,  fed  barren  and  **"***.'  *"j  *?" 

J  I    J         J  k  /  t  «   certain  lands  in 

unprofitable  cattle,  kept  Iheep  which  had  produced  lambs  and  cbamoood  f^ 
wool,  grown  turnips,  ^nd  had  calves,  cocks,  hens,  milk,  eggs,  refl. 
apples,  and  divers  other  titheable  matters,  the  tithes  of  all  which 
they  had  refufed  to  pay,  under  pretence  that  their  lands  were 
parcel  of  Merrial  Grange ;  but  that  although  the  faid  lands  might 
be  parcel  of  'the  faid  grange,  yet  that  they  were  not,  on  that 
account,  exempt  from  the  payment  of  tithes,  bccaufe  the  monai^ 
tcry  of  Grace  Diea,  to  which  it  was  pretended  Merrial  Grange 
belonged,  was  one  of  the  leiTer  monafteries,  and  therefore  coul4 
not  be  legally  entitled  to  any  fuch  exeipption.  The  bill  then 
infifted,  that  the  owners  of  the  impropriate  reftgry  were  only 
entitled  to  the  tithes  of  corn  and  grain  }  that  although  the  Tbre^ 
New  Clofes  were  formerly  woodland,  yet  that  the}  being  now 
cleared,  tithes  were  due  for  the  fame ;  and  that  he,  the  plaintiff, 
\^^d  aftuaUy  rcccivc^i  Utbeai  in  kind  of  Rothery's  Chje^  which  wa? 
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HAiTiHGt     formerly  woodland,   but  had  been  lately  cleared.    The   bill 
^*'n/^        therefore  prayed,  that  the  defendants  Sutton^  Toon,  and  Gibbons^ 
^**        might  be  decreed  to  account  for  theJtngU  value  of  the  tithes  fo 
by  them  rclpedUvely  fubftrafted. 

The  dcfendaott  The  defendants  Tom  and  Sutton  denied,  that  the  plaintiff 
dcT  ^that^T  ^^  entitled,  either  by-endowment  or  prcfcription,  to  all  tithes  of 
piaiotiff ;»  eijti-  ^"^T*  woolj  lambs,  tumips,  and  other  fmall  tithes,  from  the  lands 
tied  to  Che  u^  and  grounds  in  the  bill  mentioned ;  and  faid,  that  thereAory  of 
tithes.  Belton  was  an  impropriate  rcftory  ;  that  the  defendant  Ktel  and 

others,  or  fome  of  them,  were  the  redtors  thereof,  and,  as  fuch^ 
entitled  to  all  the  tithes  arifing  in  the  parifh,  except  as  to 
fuch  parts  thereof  as  were  exempt  from  the  payment  of 
tithes. 

r««  admits  oc.      fhe  defendant  Tid/i  admitted,  that  he  had,  for  feveral  years 
cupatio*.  pjf^^  \ittn  owner  and  occupier  of  feveral  clofes  of  land  iltuate  ia 

the  parifh. 

Sutm  admits  The  defendant  Sutton  alfo  faid,  that  be  had,  for  tnany  years 

<?ccupafioo.        paft,  been  owner  and  occupier  of  feveral  clofes  of  land  therein, 

and  alfo  of  feveral  parcels  of  land  lying  in  tho  ForeJlofCbamvjo9d% 

and  in  the  open  fields  of  the  pariQi. 

And  they  inflft,       ^he  defendants  then  faid,  that  the  monaftery,  religious  houfe, 

that   the   Jands  .  *■  o  t\'        *      ^\.      r-ji  *  -  -.      •     I 

they  cMXDpy  are  °^  pnory  Or  Grace  Duu^  m  the  faid  county,  w:^s  an  ancient 

parepl  oiMer-  nidnaftery,  religious  houfe,  or  priory,  and  was  one  of  the  religious 

f'ud      Gravge  ;  houfcS  difTolvcd  in  the  reign  of  Henry  the  Eighth  \  that  the  faid 

that      Mutrial  monaftery,  religious  houfe,  or  priory,  and  the  fcitc  thereof,  and 

mcriy'pawi  of  ^'^  ^^^  poffeffions,  lands,  tenements,  and  hereditaments  thereto 

the  monastery  o£  helonging,  were,  by  a£t  of  parliament,  given  to  or  vefted  in  the 

^rac^      D'uu ;  faid  king,  in  as  full  and  ample  manner  as  the  priorefs  or  convent 

and  that  thry  had  held  and  enjoyed  the  fame  ;  that  there  was,  and  for  time 

lithe  fie^'^'^^"  immemorial  had  been,  in  the  faid  parifh,  an  ancient  grange, 

.     *        '         called  Merriai  Grange^  confiding  of  many  paftures,  grounds,  and 

.  other  hereditaments  ther^  ;  that  the  faid  grange,  with  its  appur*- 

tenances,  long  before,  and  alfo  at  the  time  of  the  difiiblution  of 

the  faid  monaftery,  was  parcel  of  the  pofiefiions  thereof,  aikid| 

as  fuch,  became/vefted  in  Henry  the  Eighth.^  in  fuch  manner  as 

aforefaic] ;  that  the  faid  grange,  with  all  the  lands  and  grounds 

thereto  belonging,  or  parcel  thereof,  were  long  before,  and  alfo 

^t  the  time  of  the  diuolution  of  the  faid  monaftery,  and  alfo 

from  time  whereof  the  memory  of  pian  was  not  to  the  contrary, 

by  fome  legal  and  fufiictent  ways  9nd  means,  difcharged  from 

the   payment  of  any  tithes  whatfoever  arifing  from  the  faid 

grange,  or  any  of  the  lands,  tenements,  or  grounds  thereto 

belonging  y  that  the  fame  had  been  all  along  held  and  enjoyed 

accordingly  ;  that  the  faid  grange  heretofore  confifted  of  divers 

large  parcels  of  open  grounds  and  paftures,  which  had  fince 

been  inclofed,  whereby  the  names  had  been  altered  and  new 

inaniies  giveuj  but  that  the  bounds^ries  th^epf  tifere  well  known  \ 
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that  all  the  lands  and  grounds  fo  occupied  by  them  were,  and     HA«TiNr.i 
for  time  immemorial  had  been,  parcel  of  Merrial  Grange ^  except         «f «»'»/* 
ten   acres  belonging  to    the  defendant  Sutton  which    lay   in        Toon. 
ibiOpin  Fields  ofthepariOi;  that  aU- the  lands  fo  occupied  by  ^^^"^^"^2;; 
them  in  Merrial  Grange  were  difcharged  from  the  payment  of  no  panel  of  tbt 
any  tithes  in  kind  to  the  vicar  of  the  parifh  ;  that  no  tithes  had  <jud  grai^ge* 
ever  been  paid  for  the  produce  thereof,  or  of  any  part  thereof : 
tnd  they  fet  forth  their  titheable  matters  and  things  \  and 
admitted^  that  they  had  not  paid  any  tithes  thereof. 

The  defendant  Toon  further  faid,  that  he  knew  not  whether  the  ToMrefentothe 
monaftery  of  Grace  Dieu  was  or  was  not  one  of  the  lefler  monaf*  'ft««te  a;.  Utfu 
teries  that  were  diflblved  by  Henry  the  Eighth^  and  therefore  re-  ^c.as.andji. 
ferred  to  the  ftatutes  made  for  that  purpofe.  <»•   .  c.  13. 

The  defendant  Gibbons  admitted,  that  he  had  occupied  tie  Three  The  defendant 
CJofes  in  the  parifh ;    but  denied,  that  he  had   any  land  in  Gibbom  admito, 
jhe  Forejl  of  Charnvfood'y  and  he  faid,  that  he  bplieved  that  the  ^^^^^^^^^ 
fame  was  an  extra-parochial  place,  commonable  at  all  times  of  butdenTe*  that 
the  year  to  the  inhabitants  of  4he  feveral  pariihes  that  lie  conti-  he   holds*  an/ 
guous  :  and  he  fet  forth  the  titheable  matters  which  he  had  fed  land  in  /&  F«- 
on  the  faid  clofes.    He  admitted,  that  he  had  mowed  clover  on  ^^  *,  *P**  ^y^ 
the  New  Clo/e,  and  carried  the  fame  away,  without  fetting  out  the  L*^-^5  '^'^ 
tithe  thereof ;  and  faid,  that  no  tithe  in  kind  had  ever  been  paid  commom   at   ^n 
for  the  faid  clofes  within  time  of  memory,  or  even  demanded,  times    rf    tbg 
except  by  the  plaintiff;  and  he  fet  forth  the  other  lands  which  J^^'' » 
he  rented  m  the  Open  Fields^  and  alfo  the  Three  Pieces  of  Inclofed 
Landsy    together  with  the  Three  Clofes  ;    and  faid,  that   they  infiftg  on  a 
had  been  occupied  together  as  long  as  any  perfon  could  remember;  W»i  of  6s.  Sd. 
and  infifled,  that  the  occupier  thereof  had,  for  time  immemorial,  yj^  *"  '•«"  ^ 
paid  to  the  vicar  of-  Belton  fix  fhillings  and  eightpence  yearly,  at  ^|^J^  (St^aMl 
ChriftmaSy  in  lieu  of  the  tithe  of  the  hay  of  the  faid  lands  and  clofes  other  lands  - 
in  every  year  in  which  they  had  produced  hay.     He  alfo  fet  ^ 

forth  an  acifount  of  the  lambs  and  wool  which  he  had  from  the 
iheep  depadured  on  the  faid  lands  ;  and  faid,  that  during  the 
winter  the  iheep  were  fed  in  the  faid  clofes,  and  in  the  fummer 
in  the  foreft  ;  that  part  of  the  faid  lambs  were  yeaned,  and 
the  whole  of  the  wool  was  (horn  upon  the  foreft  ;  but  that  the 
greater  part  of  the    lambs  were  yeaned  in  the  New  Clofes  i  another  mo/Kf  of 
tind  he  infifted,  that  there  had  been,  for  time  immemorial,  a  ^»^'  the    tithe 
conflant  ufage  to  pay  the  vicar  for  iheep  fo  depaftured  and  fhorn  ^^»^  o""    t^c , 
one  half  of  the  tithe  of  the  wool  in  kind,  or  one  twentieth  part  ^^te^^lrodSw' 
pf  the  money  ariiing  from  the  fale  of  fuch  wool  at  the  eledion  in  ueu  of  the 
of  the  vicar ;  and  for  the  lambs  fo  yeaned  one  twentieth   of  tiihe  of  iheep 
the  value  of  fuch  lambs,  in  full  for  the  tithes  thereof.    He  alfo  *'»^  **«***»  J 
iet  forth  an  account  of  the  number  of  the  cows,  calves,  hens,  and 
cocks  ^hich  he  had  had  during  four  years  paft;    and  faid,  iid.acow; 
that  there  was  an  immemorial  cuftom  of  three  halfpence  paid 
annually  for  each  cow  having   a  calf|    in  lieu  of  the  tithe 
inilk  and  ^  of  each  cow  |  two  egca  at  Safiet  for  ^very  henj  ^^e   eggs   §» 
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Has  TINGS      and  three  eggs  for  every  cock,  yearly,  in  lieu  of  the  tithes  &f 
againfi        cock^  and  hens  }  and  he  denied  that  he  had,  during  the  faid 
years ,  any  other  poultry.  He  faid,  that  he  had  paid,  the  plaintiflp^ 
th»the  had  paid  fQj.  jj^g  y^^  1 7^3,  jhe  faid  modiu  of  fix  ibillingft  and  eight|>ence^ 
IW.  for  the  year  *^^  ^^'^  ^^  tithes  for  the  wool,  lambs,  milk,  calves,  cocks^  and 
,763,  hens,  after  the  rates  aforefaid  \  but  that  he  did  not  take  anj 

and  had  tender-  ''^^^^P'  ^^"^  ^^  fame,  hecaufe  it  was  not  ufual  to  give  any.  He 
cd  his  tithes  ac  f^i^j  that  he  had  been  always  ready  and  wiUing,  and  had  offered 
cording  tD  the  to  pay  the  plaintiff  after  the  faid  rates  for  the  following  years  i 
au<^/««  'but  that  he  had  refufed  to  accept  the  fame,  and  had  infiited 

on  tithes  in  kind,  except  with  refpeA  to  cocks  and  hens, 
the  cudoniary  payment  for  which  the  plaintiff*  liad  accepted 
up  to  Eajier  laft  inclufive  :  and  he  denied,  that  ih^  Nrw  Ckfirr 
had  ever  been,  to  his  knowledge  or  belief,  woodland. 

The  defendant       The  defendant  H*  Piatt  and  others  claimed  to  be  entitled  to 

^ktt  ciainrw  an  ^^^  undivided  moiety  or  half  part  of  the  reftory,  and  of  all  tithes 

n*^o7 the 'great  ^^  corn,  grain,  and  other  great  or  predial  tithes,  yearly  arlfing 

,  tkhes.  in  the  pari(h. 

The  defendant  The  defendant  J.  Kul  and  others  claimed  alfo  to  be  entitled 
Krtk  the  otBcr  ^^  ^jjg  othcT  moiety  or  half  part  of  the  reftory  aforefaid. 

aao.ety. 

Andtheyadmitt  Thc  faid  defendants  admitted,  that  the  plamtiff'was  vicar  of 
tkatthe  vicar  is  Be/tcfiy  and,  as  fuch^  was  entitled,  by  fome  ancient  ufage^ 
ir.titkd  to  the  endowment,  or  prefcription,  to  the  tithes  of  hay,  wool,  lambs, 
^';'^'f  ^^'^'Jj'^hc  ^n<*  a^l  the  vicarial  tithes  arifing  therein,  except  in  refpeft  to  thc 
ten  acres  in  the  feveral  parcels  o(  arable  land  lying  difperfed  in  the  Open  FiMs^ 
€}en  Futds ;  containing  (en  acres,  which  had  never  paid  any  fmall  tithes 
aind  deny  that  whatfoever.  They  denied,  that  fuch  of  the  lands  in  the  parifh 
^ffcrriai  Grange  gg  wcre^parccl  of  an  ancient  grange  formerly  part  of  the  pofieffions 
h  tithe  free.        ^f  ^  monaftcry,  religious  houfe,  or  priory,  catled  Grace  Dieu^ 

were,  by  any  means,  difcharged  from  thc  payment  of  tithes,  and 
therefore  claimed  to  be  entitled  to  a  moiety  of  all  great  tithes 
whatfoever  yearly  arifing  on  the  faid  lands,  in  like  h>ahner  as 
they  claimed  the  faid  tithes  ^from  the  other  lands  and  grounds 
in  the  pariih  -,  and  they  difclaimed  any  right  or  title  to  the 
vicarial  tithes  claimed  by  the  plaintiff. 

Swtn  diis,  and .     The  defendant  Sutton  died,  and  the  fuit  was  revived  againft 

tlie  luic   is  re     JjJs  cxcCUtOrs. 
vived. 

« 

The  caule  The  plain  tiff  replied  to  the  anfwerof  the  defendant  Sutton  and 

**-»<*•  others,  and  witneffes  were  examined  on  both  fides  ;  and  thc 

caufe  came  on  to  be  heard  thc  tenth  day  of.  February  infiant  5 
The  evidence  and  upon  hearing  counfel  \  and  upon  reading  thc  bill  v  the 
«ad.  anfwer  of  the  defendant  Toon  ;  an  order  to  prove  exhibits  ; 

an  appropriation  in  the  time  of  Robert^  Bijbop  4f  Lincoln^  by 
confent  \  the  fame  in  the  time  of  William  >  rcftor  of 

the  cburph  of  ^elton^^  of  the  nuns  of  the  monaftcry  of  -Grace 
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DUuf  and  of  Lady  Anne  Roche  de  Velun^  patronefs  of  the  faid      Hastings 
xnonaftcry  and   church  ;  an    endowment  of  the    vicarage   of        ^'''^^ 
Bdton^  dated  the  Seventeenth  of  the  calends  off  OBoher  1274  \  *'^'** 

a  copy  of  a  record  in  the  augmentation  office,  being  an  account 
of  John  Beaumont  and  Jqbn  Bofom^  collcftors  of  the  rents  of  the 
late  priory  of  Grace  DieUy  in  the  faid  county  of  LeUeJlery  from 
Michaelmas,  in  the  thirtieth  year  of  Henry  the  £ighth,  to  the 
Michaelmas  following  5  and  on  rfcading,  by  confcnt,  for  the 
defendants,  a  copy  of  a  record  in  the  augmentation  office,  dated 
the  twenty-feventh  of  OBober^  in  the  thirtieth  year  oi  Henry  the  - 
Eighth^  being  the  furrenderto  his  majefty  of  the  monaftery  of 
Grace  Dieu,  in  the  faid  county  ;  a  copy  of  another  record 
in  the  faid  office,  dated  the  thirtieth  of  March^  in  the  thirtieth 
year  of  the  faid  king,  being  a  grant  from  the  fajd  king,  to 
Sir  Humphrey  Forjler  of  the  fcite  of  the  faid  monaftery  of  Grace  ♦ 
jDjVm,  with  Merrtal  Grange^  and  other  the  lands  and  pofleffions 
thereto  belonging  \  feveral  depofitions  this  day  ;  and  hearing 
the  reply ;  and  upon  full  debate  of  the  matter  } 

The  Court  ordered  the  bill,  fo  far  as  it  fought  a  fatisfa£tion  The  bill  difmif. 
from  the  defendants  Toon  and  the  reprefentativcs  of  J^  Sutton^  <«d  as  to  the 
deceafed,  for  the  tithes  ariiing  on  all  the  lands  in  the  occupation  '*"**  '^^'^  *°^ 
of  them  which  were  parcel  of  Merrial  Grange,  to  be  difmiffed  MTriatctJl 
lirithcofts. 

The  Court  further  ordered  the  bill,  as  to  fo  much  as  fought  Difmiffed  as  to 

a  fatisfadtion   from  the  defendants  the  reprefentativcs  of  the  the  tithes  of  the 

defendant  J.  Sutton^  deceafed,  for  the  tithes  ariiing  from  the  Ten  *cn  arcs  in  tbt 

Acres  of  Land  occupied  by  the  faid  J.  Sutton,  lying  m  the  Open  ^^"  ''''^• 
Fields  of  the  parifh  of  Beiton,  to  be  difmifled  without  cofts,  the 
plaintiff  waiving  any  account  of  the  faid  tithes, 

I 

The  Court  further  ordered  the  bill  to  be  difmiffed  as  againft  Difmiffedagiinft 
the  defendant  Keck  and  others,  with  cofts  according  to  the  courfe  the  impropriator 
pjF  the  Court.        '  ^*^  «>^«-     ' 

The  Court  further  ordered  the  deputy  remembrancer  to  Thetithetof the 
take  an  account  of  what  was  due  from  the  defendant  T,  Gibbons  lands  in  the  pof. 
for  the  tithes  of  the  feveral  titheable  matters  and  things  de-  i^^^^"  ®'  ^'*' 
pianded  by  the  bill  5  and  that  the  faid  defendant  do  pay  the  ^^^^^"^ .  . 
plaintiff  his  cofts  to  thi$  timci  fo  far  as  the  fame  related  to  him> 
^  be  taxed|  &c. 

Smtthb,  Chief  Baron. 
Adams,  Baron, 
J^Errott,  Baron. 


BfiKNETT 


I 


460  DECREES  IN  TITHE  CAUSES 


,4.geo.  3.  Bennett  agamjl  Tocker. 

« 

Cornwall^  \ft  March  1 7  74* 

The  Wear  ol  <yiHE  vicar  of  Gwintar,  in  Cornwall,  claimed  aU  tithes  whatfo. 
fKdi/  i$  entitled  cver,  cxcept  the  tithes  of  corn  and  grain  yearly  ariuog 

•otn'e  tithes  a-  therein  ;  and  ftatedy  that  the  defendant  had,  ever  iince  the  year 
ri6ns  on  the  1 764,  occupied  farms  in  the  pariOi,  and  had  mown  grais,  aad 
two  eiUte«  cai«  j^jj^g  hay  thereon  ;  that  he  had  alfo  a  quantity  of  hops,  apples, 
jmd  Sojparva  P^^^,  plumbs,  turnips,  carrots,  potatoes,  and  furze ;  that  he  had 
In  the  laid  pa-  ^^fo  of  hb  own,  and  had  taken  ;n  from  other  perfons,  a  number 
fifl^  iokind*     of  barren  and  unprofitable  cattle,  particularly  horfes'and  mules 

for  the  carriage  of  tin,  copper,  ore,  lead,  coals,  and  other  things 
for  hire  or  for  fale,  which  he  had  agifted,  depaftured,  and  fed 
upon  his  lands  in  the  parifli,  and  had  feveral  titheablc  matters 
and  things,  the  tithes  of  which,  and  Eafier  offerings  at  twopence 
a-head,  he  ought  to  have  paid,  but  had  refuied  fo  to  do.  The 
bill  therefore  prayed  ati  account,  and  fati$fa£tion  for  the  fame. 

The  defendant  faid,  that  there  were  two  eftates  in  the  parifli 
called  Drewallas^  otherwife  Drollas^  and  Bojparva  ;  and  that, 
ki  lieu  ef  ail  the  vicarial  tithes  arifing  therefrom  there  was  due 
'  to  the  vicar  a  modus  of  eighteen  ihilTings  and  no  more,  but  at 
what  time  it  commenced,  or  how  long  it  had  been  paid  he  knew 
pot,  but  believed  it  had  been  paid,  from  the  year  1718  to 
1 769,  and  for  which  be  faid  he  had  receipts  in  his  cuftody. 

.  The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  all  the  titbeable  matters  which  had  refpe£lively  arifen 
upon  the  two  eftates  called  Drev^allas  and  Bojparva^  and  for 
Eajler  offerings^  during  the  time  demanded  by  the  bill  \  and 
that  the  defendant  do  pay  the  plaintiff  his  •  cofts :  further 
direAions  sind  fubfe<juent  cofts  to  b^  referved  till  after  tb< 
report. 


SASTixTztM,  Batsman  againfi  Aistropps. 

14.  Gxo.  3. 

Lincoln/hire^  ittb  April  I'n^^ 

The  vicar  of  'T*HE  bill  ftated,  that  on  the  twenty,  eighth  of  03$ter  I7^*» 
ffyafUffj,  in  X  xhQ  plaintiff  was  duly  inftituted  into  the  vicarage  and  parifli 
dilraiJthe*' ithei  ^^^^^  ^^  Whapload^  in  the  county  of  Linfoln,  and  on  the  twelfth 
of.ii»  parifli,      of  November  following  was  duly  induced   therein  ;    that  he 

afterwards  qualified  bimfclf  for  the  enjoyment,  and  had  ever  floce 
been,  and  then  was  vicar  thereof}  and  that  he  was,  as  fiicbj^ 
entitled  to  all  tithes  whatfoever  arifing  therein  and  in  the  titheabl^ 
places  thereof|  as  were  by  any  qieans  payable  to  the  vkar  thereof* 
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that  bjr  ancient  eadowment,  or  other  lawful  means,  the  vicars  of     Batimah 

the  faid  parifh  for  the  time  being  had,  for  a  great  number  of    An^iToM 

years,  been  entitled  to  the  tithes  of  haf,  and  to  all  fruitSi 

revenues,  and  oblations  whatever,  therero  belonging  (except  except  of  sorq, 

onlythetitheof  com,  wool,  lambs,  hemp,  and  flax,  which  were  ^ooU^icmp.and 

due  and  payable  to  the  defendants  the  governors  of  the  free  ^^I'gndUmb* 

grammar  fchools    of   Robert  Johnfmy  clerk,  and  of  the  two  above  the  nuoi.. 

hofpkals  of  Chrlji  in  Okeham  and  Uppingham^  as   impropriate  beroffivci 

rectors  of  the  faid  church),  fave  that  the  vicars  thereof,  by  virtue 

of  fuch  endowment,  were  entitled  to  the  redemption  of  all  wool 

and  lambs  within  the  faid  parifh,  from  number  five  and  under  ; 

but  that  above,  fuch  number,  the  fame  were  due  and  payable  to 

the  impropriate  reAors  aforefaid  ;  that  the  defendant  Atfiroppe  and  ftates,  tiiat 

and  others  then- occupied,  and  during  all,  or  the  greater  part  of  the    defendant 

the  time  fince  the  twelfth   oi  November   176!,  had  occupied  -^i^'^Z/jhaddc 

within  the  faid  parifh  great  quantities  of  land,  on  which  they  ^  "J^^j^    J^^JJ 

refpedively    had    in  each  year    great  quantities  of  titheable  they  had  bcc* 

matters,  the  tithes  whereof  were  juftly  due  and  payable  to  the  beared  % 

plaintiff  as  vicar  thereof,  and  particularly  that  they  had  from 

time  to  time,  kept,  fed,  and  fattened   on  their  faid  lands  great 

numbers  of  fheep,  which  they  had  fent  to  London  or  elfewhere 

for  fale  \  that  all,  or  the  greater  part  of  fuch  (heep,  having  ' 

been  kept  fome  time  after  the  (hearing  thereof,  the  plaintiff, 

as  vicar,  by  virtue  of  the  faid  endowment,  was  entitled  to  the  tithe 

of  agiftment   of  all  fuch   fheep   from    the  time  of  their  laft 

{hearing  until  they  were  fold  off  fat  or  taken  out  of  the  faid 

pariOi  for  fale   before  the  next  (hearing  day ;  that  the  faid  (hat  the  «g4<^ 

tithe  was  well  worth  one  penny  a  montli  for  each  (heep,  they  ment  tithe  ot   , 

being  moftly  of  a  large  (ize  ;  that  the  defendants,  during  all  or  ^"^'^  ***P  w" 

mo(i  of  the  faid  years  fince  the  twelfth  of  November  1 768,  had  ]J^^^  .  '^-  *" 

likewife  kept,  fed,  and  depaftured  on  their  lands  in  the  faid  that  he  had  Uke- 

pair](h  divers  beafts  and  other  unprofitable  cattle,  the  tithe  of  wKeagiAsdur- 

the  agiftment  whereof  was  due  to  the  plaintiff  ^  that  the  dc-  pr^auwe    c**- 

fendants  had  neglected  to  pay  thefeveral  tithes  aforefaid  ;  that  a  ^» 

large  fum  of  money  was  then  due  to  him  from  each  of  them  -, 

that  he  had  frequently  applied  to  them  to  account  for  the  fame  ; 

but  that  they,   combining  with  the  faid  impropriators  and  the  and  thtt  heha4, 

ieffees  of  the  reftory,  had  pretended,  that  no  fuch  tithes  were  «^tt^«<*  ^  P*f   , 

due,  but  that  the  lands  then  occupied  by  them  were  difcharged  ^*  w»>*»^**«- 

therefrom,  or  due  to  the  impropriators  or  the  Ieffees.    The  bill 

then  charged,  that,   on  the  contrary,  the  plaintiff  was  well 

entitled  thereto ;  and  prayed,  that  the  defendants  might  account 

with  and  pay  him  for  the  fame. 

The  defendant  Aijlroppe  and  others  the  occupiers  admitted,  "The  defendants 
!that  the  plaintiff  was  vicar,  and  entitled  to  feveral  fpecies  of  *"^^*»  ?****  '.*• 
tithes  $  but  whether  by  ancient  endowment  or  othcrwife  they  J|J„*"^^  "^^ 
could  not  fay.    They  alfo  admitted,  that  the  following  tithes  ha/ } 
liad  been  yearly  and  imniemorially  paid  to  the  vicar,  to  wit, 

for 


462  DECREES  IN  TITHE  CAUSES 

jBatkmam      for  hay,  the  tithes  in  kind,  or  one  (hillmg  an  aere  as  ii  comfoJbbM 

agmnfl        j^  lieu  thereof}  for  rape  feedj  cole  feed,  muftard  feea,  and 

AiiTiorrt.    (nj-nip  feed,  the  tithes  i thereof  upon  the  land,  or  a  (hilling  penn^, 

l^lA^f^u^  '^  TO  WIT,  one  penny  for  every  {hilling  for  which  fixch  feeds  were 

leeoi  fell  for,  in^,.        '•       *rtr       i-         rij  i         i.  *-i 

licQ  of  the  tithe  ^^^^t  vL^xx  requeit  after  being  fold,  at  the  choice  of  the  vicar^ 
tliereofj  he  making  fuch  choice    at  the  time  of  threihing  the  feeds. 

that  the  tithes  They  alfo  faid,  that  the  tithes  of  com,  wool,  lambs,  hemp,  and 
bf  com,  wodI,  flax,  were,  as  they  believed,  due  and  payable  to  the  defendants 
hmbs,  hemp,  ^^^  GovernorSy  as  impropriate  reftors  of  the  vicarage,  or  their 
dae  to ^thelm!  ^^^^^* »  ^"^  averred,  that  the  defendants  Blach'uh  and  Fowler 
propriator  j  '  were  the  prefent  leffees  thereof.  They  alfo  faid,  that  the  vicars 
that  id.  only  '^f  ^^^  f^'^  vicarage,  or  their  leflces,  were  entitled  to  an  half- 
was  due  for  e-  penny,  and  no  more,  for  every  fleece  of  wool  and  every  lamb 
very  fleece  of  under  five,  called  odds  of  wool  and  lamb,  and  not  to  the  tithe  iir 
li^*  *d*  ^fiv^^  ^^"^  thereof;  aVJ  above  that  number  belonging  to  the  impropriate 
4X1  cr  vej  j.^^^^.^  asaforefal^.  They  alfo  faid,  that  within  the  faid  pariQi 
there  were  feveral  modufes  paid  to  and  accepted  by  the  vicar 
}d.  for  ^ery  thereof  in  lieu  of  the  following  tithes,  to  wit,  for  every  lamb^ 
Iamb  }  Qj^g  halfpenny,  and  no  more  \  for  the  milk  of  every  milch  cow, 

id  'Tor  Tvery  ^ourpencc  yearly  ;  for  every  calf  under  feven,  one  halfpenny,  and 
calf  undif  fe.  no  more  j  and  in  cafe'  the  parifliioners  and  ground  occupiers 
iren  }  aod.  for  had  feven  calves  in  one  year,  then  twenty  pence  in  lieu  of  .the  tithes 
fevcn  calves ;  ^f  ^j^g  f^j^  fevcn  calves  5  for  every  calf  above  feven,  one  halfpenny 
ev  Qilfabc'vc  ^^^^  »  ^^^  every  foal  bred  in  the  faid  pari ih  under  feven,  one 
feven  ;  halfpenny,  and  no  more  \  and  ip  cafe  any  pariihioners  or  ground 

^d.  a  foal;  5s.  occupiers ' had  feven  foals  in  one  year,  then  five  {hillings; 
for  (even  j  and  ^nd  for  every  foal  above  feven,  one  halfpenny  each  \  for  every 
ablive?v  ^^"^^  barren  beaftabove  One  year  old,  which  had  been  kept  in  the  parifh 
4d.  for  a  baren  above  a  month,  and  then  fold  or  removed,  fourpence  yearly, 
beaft  kept  a  in  lieu  of  the  agiftment  tithe  ^hereof,  and  not  the  tenth  part  of 
month  and  fold;  tile  profit ;  of  young  pigs,  the  tenth  when  three  weeks  old  5  of 
tteicn'h  **'*/  •  S^^^*^'  *^^  tenth  when  green,  or  at  Lammas^  at  the  choice  of 
ihc  ^entiTiur-  ^^^^  ^^^^^  »  ^^  young  turkies,  the  tenth  ;  of  every  horfe  or  beaft 
key ;  of  a  ftraugcr  agifled   in  the   faid   parifli,  if  but  one  monthf 

4d.forahorfea.  fourpence  yearly,  by  the  perfon  fo  taking  the  fame  to  agift  $ 
gifted  a  mcnth  ;  f^^.  ^  garden  and  an  orchard,  eightpence  yearly,  and  no  tithes 
and  orchard  •'^  ^^  ^^^  >  ^°^  every  communicant  above  fourteen  years  old,  two- 
,»d.  for  Eafitr  pencc  J  for  every  dwelling-houfe  and  fire,  half-yard,  or  privy 
ofTerings ;  tithes,  otherwife    called  Jhot  and  wax,  twopence  halfpenny  ; 

*^d"fi^  "^  ^^  ^^^  wood,  a  {hilling  penny,  to  w/V,  a  penny  for  every  £hil- 
id.  in  is!  or  as.  ^^"6  ^9''  which  it  fold,  upon  requeft,  or,  at  the  choice  of  the 
in  Ml  for  wood;  vicar.  two  (hillings  in  the  pound  ;  for  every  flock  of  bees  taken^ 
sd«  fur  bees  fourpence,  and  not  in  kind  ;  for  every  ftock  of  bees  ftand. 
taken ;  jjjg  all  the  Venter,    apd   not  taken,  twopence,   and   not  in 

t  iandio^lT-  *****  ^^"^  »  ^"^  mortuaries  as  by  the  flatute  ;  and  that  all  fuch  pay- 
mortuaiics  by  mcnts  were  .made  yearly  at  Eafler^  or  afterwards,  on  demand 
Aaiute  }  thereof.     The  defendants  further  faid,  that  during  the  faid  time 

-»a  payable  ac  they  had  yeafrly  occupied,  within  the  faid  pariihand  thetitheable 
^^"^ '  places  thereof)  divers  quantities  of  meadow  and  paflurc  lands^  and 

fet 


DURING  THEREIGN,OF  GEORGE  THE  THIRD.  463 

let  forththe  Itme ;  that  the  defendant  jiijircppe  alio  occupied  with     B<a.tbmaw 
his  land,  eight  pieces,  called  Park  Coates,  which  were  tithe  free  :         *f«"»y* 
and  they  alio  fet  forth  an  account  of  fuch  iheep  as  had  beenyfrom 
time  to  time,  fettened  on  the  lands  tliey  fo  occupied  in  the  iaid 
pariih  in  each  year,  and  the  time  when  fuch  fheep  had  been  fold 
or  removed  therefrom,  iince  the  plaintiEf^s  indu<riion  to  the  time 
of  filing  his  bill.     They  further  faid,  that  the  impropriate  rectors  that  the  tirfw 
of  the  faid  pariih,  or  their  Icilees,  had,   from   time  whereof  °^  ^°"^»  wool, 
the  memory  of  man  was  not  to  the  contrary,  been  entitled  to,  a^^'^^"^^*"** 
and  had  received   from  the   pariihioners   and   inhal)itants   of  abic'in  kindw 
the  faid  pariih,  and  did  receive  from  the  defendants  and  all  other  the  improprU. 
the  inhabitants  thereof,  the  yearly  tithes  following,  to  wit ^  corn,  ^^^5 
vrooU  lambs,  hemp,  and  flax  in  kind,,  and  an  agidment  tithe  and  3d.  ahead 
for  all  iheep  fold  out  of  the  faid  pariih  between  Cand/emas  ^nd  ^*>r  iheep  agiftcd 
Shearing  Day^  which  had  been  agifted  on  any  lands  therein,  ^J^'^**""    ^""'i 
except  thofe  which  were  tithe  free,  threepence  an  head  j  and  alfo  sbtaiinz    Dut 
a  cTmpofition  tithe  of  one  fleece  in  the  hundred,  reckoning  ilx  and  a  ptce  uk 
Icore  to  the  hundred^  every  month,  for  all  iheep  which  were  every        fa»re 
brought  mto  the  faid  pariih  after  the  fecond  of  February,  and  ^^^l^^l'^l^^ 
ihorn  therein,  upon  which  day  an  account  of  fuch  iheep  was  «,„  *  ^    "** 
ufually  taken  by  the  impropriate  reiftors  or  their  leilees.    They 
admitted,  that  during  the  faid  time  they  had  feverally  fed  and 
depailured  divers  iheep,  which  had  been  ihorn  in  the  pariili, 
and  afterwards  depaflured  on  lands  therein,  and  then  fold  off 
fat,  or  otherwife  difpofed  of,  an  account  whereof  they  had  fet 
forth  in  their  anfwer  ;  but  they  denied,  that  any  agiilment  tithe  that  no   tithes 
was  due  to  the  plaintiff  in  refpeft  thereof,  for  that  all  the  iheep  was  due  to  the 
that  had  been  fo  from  time  to  time  fed,  fold,  or  removed,  were  P)^\"*'^  ^^^  •• 
as  often  replaced  by  freih  ones  purchafed  by  the  defendants,  f*f^.r"fhe  rticar- 
**  and  depailured  on  their  faid  lands  in  their  (lead,  and  continued  ingday,  btcawfc 
fo  thereon  in  courfe  till  the  next  (hearing-day,  when  (hey  paid  a  ct'^r<;  ihac  lad 
full  tithe  in  kind  for  the  fame  to  the  impropriators  or  their  le(rees.  ^^^^   ^^^^    ^ 
They  alfo  faid,  that  whenever  any  iheep  had  been  iliorn  in  the  ^y  "hew"^'*^ 
parijfh,  and  depadured  on  their  lands  after  (hearing  thereof,.and 
afterwards  fold  or  removed  therefrom  before  the  then  next 
CandUmas  or  Counting  Day,  no  agiftment  tithe  had  ever  been  paid 
or  demanded,  either  by  the  impropriators  or  their  leiTces,  or  by 
the  vicar  thereof;  but  that  fuch  tithe  wool  in  kind  had  always 
been  underdood  as  a  compenfation  or  fatisfadlion  to  fuch  oc- 
cupier, he  having  paid  a  full  year's  tithe  of  wool,  though  fuch 
iheep  had  not  been  depafti^red  more  than  half  an  year,  which 
was  frequently  the  cafe. 

The  defendant  Aifiroppe  faid,  that  he  and  his  late  father  had  The  defendant 
been  tenants  or  leifees  of  the  impropriate  tithes  for  forty  years  AtJIto^e  faiJ, 
before  the  prefent  leflees  \  that  during  all  fuch  time,  it  was  that  th  payment 
underilood  that  the  pariihioners,  in  confideration  of  paying  a  ^ooiof  aiuheep 
ioXi  tithe  of  their  wool  for  all  fheep  brought  in  after  Clipping  Day,  brought  iu  afur 

Cliffing  Day  was  always  held  a  iaii (fallen  fc^  the  iXtii  of  the  afccr  tecdio j  ; 

and 
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BATtMAir     atul  before  Candlemas^  and  afterwards  clipped  in  the  paftdi^ 

ogmnji        ^^g  QQ(  ^Q  p^y  ^^j  agtftment  tithe  for  fuch  flieep  }  that  no  fach 

'"*    tithe  had   ever  been  demanded,  by  reafoto   that  fuch  ttiecp 

which  were  ihorn  paid  the  whole  jear's  tithe  to  the  improprisii* 

t6rs. 

that  only4d.  a-  The  defendants  admitted^  that  they  had  kept  on  their  lands, 
lifad  WIS  pay-  during  the  faid  time,  divers  barren  beafts,  which  were  fattened 
^^.  ^^\.  *'*/""  thereon,  and  afterwards  fcnt  to  London  pr  other  places  for  falc  ; 
•  year  old*  and  ^^^  that,  for  time  immemorial,  there  had  conftantly  been  paid  to 
dcpaftund  a  the  vicars  of  the  faid  parifli  foqrpcnce  for  every  bcaft  fold  or  re- 
moiithk  moved,  in  lieu  of  the  agiflmcnt  tithe  thereof,  provided  fuch  beaft 

was  above  a  year  old,  and  had  been  agided  therein  above  one 
month,  but  not  otherwlfe  :  and  they  fet  forth  an  exa£t  number  o^ 
'<he  barren  beads  which  had  been  fattened  on  their  lands  during 
the  faid  time ;  but  at  what  particular  time  they  were  fold  ot 
removed  therefrom  they  faid  they  could  not  fet  forth,  having 
kept  no  account  thereof.  They  denied,  that  they  had  ever  rc- 
fufed  to  account  with  or  pay  the  plaintiffall  or  any  of  the  tithes^ 
oblations,  and  obventioQS,  that  were  due  to  him  m  right  of  his 
vicarage  ;  on  the  contrary  they  averred,  that  before  the  filing  of 
the  bill  they  had  refpedlively  offered  to  pay  all  fuch  tithes  and 
other  emoluments  as  were  due  from  them  to  the  plaintiff  fince 
hisinftitution  thereto,  and  which  fums  they  had  fo  tendered^ 
they  had  fet  forth  in  their  anfwer.  They  further  faid,  that  at 
the  time  fuch  lenders  were  made,  they  believed  that  fixpence 
halfpenny  was  offered  to  the  plaintiff*  for  each  of  their  dwellings 
houfes  and  iire-heartli,  commonly  called  Jbot  and  %uax  for  1770; 
and  that  he  was  entitled  to  no  more  than  twopence  half- 
penny for  each  houfe  and  fire  hearth^  which  fum  they  then 
offered  to  pay. 

fVt'>i  the  lands  The  defendant  Alfiroppe  faid,  that  he  alfo  occupied  feveral 
calk.l  J^ark  acres  of  arable,  meadow,  and  pafture  land,  in  eight  pieces,  called 
i^oatfi  are  ciihe  p^^^  Coates^  which  he  believed  had  been  time  immemorially 
keen  ^parcer  of  ^^^^  ^"^  difcharged  of  and  from  the  payment  of  tithes,  as  being 
the  ahbry  of  appendant  to  ^nd  formerly  belonging  to  the  abbey  or  mpnaftery 
CnjfloKd,  of  Croytandy  in  Lincoln/hire^  at  the  diffblution  of  which   fuch 

lands  were,  by  fuch  abbey,  held  free  and  difcharged  from 
payment  of  tithes,  the  fame  being  one  of  the  greater  abbieSt  hf 
virtue  of  the  ftatute  of  3 1.  Hen*  8.  \  and  that  no  tithes  whatever 
were  payable  for  or  in  refpeA  of  fuch  lands  \  but  that  they  were 
difcharged  therefrom ;  that  neither  he  nor  any  other  oceupier 
thereof,  as  he  knew  or  believed,  had  ever  paid  any  tithes  for 
the  faid  lands  fince  tlie  diflblution  of  the  faid  abbey,  or  within 
jnemory,  to  any  impropriator,  redlor,  or  vicar  whatfoever  %  and 
that  therefore  he  had  not  kept  any  account  of  the  iheep  or  other 
cattle  he  had  fed  or  depaffured  thereon* 

The  tmpropna-  The  defendants  the  Governors^  and  the  defendants  their  lefiees, 
tors  and  their  by  their  anfwcTs,  admitted,  that  the  plaintiff  was  duly  ioftituted 

kflees  anfwtr.  .  2  tO 
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I9  Che  faid  vkaragey  and,  as  fudiy  was  entitled  to  receiTe  feveral  Batim ait 
Ipecies  pf  tithes^  under  fqme   endowment  thereof;    but  not        ^^ 

having  feen  the  fame,  they  referred  the  plaintiff  to  fuch  proof  ^'♦''*<>*'«^ 
as  he  could  make  ;  but  thej  faid,  that  they  believed  that  under 
fuch  endowment  be  was  entitkd  to  the  tithes  of  cole  feed,  of 
wool,  and  of  lambs  when  under  five,  and  not  otherwife. 

'  The  defendants  /^  Gtwerrtorf  faid,  that  they  claimed  to  be  The  liy  impio- 
iay  rectors  and  impropriators  of  the  pariih,  and  that,  as  fuch,  P^'«»    infift** 
they  were  entitled  to  all  tithes,  except  fuch  as  the  vicarage  was  |o*  AU^tWjMof 
endowed  with,  and  particularly  to    all   the   tithes   of  com,  com»       grain, 
grain,  wool,  and  Iambs,  fave  as  before  mentioned,  hemp,  flax,  and  hemp»  flax,  and 
^  agiftment  tithe  for  all  (beep  fold  out  before  ihearing,  wbkh  «slft««««- 
had  been  agifted  on  lands  in  the  parifh ;  that  the  faid  agiftment 
tithe,  as  to  fheep  fold  between  the  fecond  of  February^  the  ufiial 
day  of  taking  account  thereof,  and  the  time  of  (hearing  thereof^ 
waSf  and  immemorially  had  been,  as  they  bdieved,  threepence 
Sot  each  {keep. 

All  the  defendants  faid,  that  the  Govirmrs  were  entitled  as  The  leir«et  of 
aforcfaid  j  and  that,  by  indenture  datjed  the  twelfth  of  Oaober  ^^  ^^^  [^; 
1769,  they  had  demifed  to  the  defendants  Blachhiih  and  FowUr  ^^ole  tithei  of 
the  reftory  of  JThap/oad^  the  chancel  of  the.  church,  the  glebe  the redory  were 
tands,  and  all  the  tithes  of  corn,  grain,  and  other  tithes  what-  ^^^  ^  them  } 
foevcr,  to  the  faid  re£tory  belonging,  except  timber  trees  and 
the  yearly  contribution   of   beans,    commonly    called  pardon 
heani^    given  to    the  poor  by  the  farmers   of  the  parfonage^ 
to  hold  the  fame  to  twenty-one  years,    at   the  yearly    rent 
bf  three  hundred  and  fixty-five  pounds.    They  denied,  that  that  tiie  a^ft* 
any  agiftment  had,  to   their   knowledge.  Been  paid    in  the  "**»"  *'**»«  ^** 
parifli  for  unprofitable  cattle  to  any  perfoh  whatfo"cvcr,  fave  i^^cri^*"**' 
as  aforefaid  \  but  faid,  that  fuch   agiftment  tithe  Was  due  of 
tommon  right  to  the  defendants,  as  lay  reAors  and  impropriators  } 
and  that  they  had  good  title  thereto.     They  alfo  denied  that,  that  no  lands  m 
to  their  knowledge,  any  lands  in  the  faid  parifh  were  exempt  *«  p»'«fl»  ^cf» 
from  the  payment   of  tithes  ;   or  that  if  there  were  any  fuch,  ««*"P»     fro» 
how  fuch  exemption  was  made  out.    But  they  faid^  that  they  ' 

believed  that  the  other  defendants  had  occupied  lands  in  the  ^^upietr    t^ 
porifti,  and  had  had  titheable  matters  thereon  \  but  what  quantity  had  ilie  tithea- 
thereof,  and  how  long  they  had  occupied  the  fame,  or  what  bie  matters  b«. 
the  federal  fpecies  of  titheable  matters  which  they  had  there-  ^^*  ^*****- 
from  were  they  could  not  tell  \  but  referred  to  the  anfwer 
of  the  occupiers. 

The  plaintiff  replied ;  the  defendants  rejoined  ;  and  wltnefTcs  The        cauf# 
were  examined  on  the  part  of  the  plaintiff  as  well  as  on  the  part  ["a^i^In' "  ^^^gt 
of  the  defendants  the  occupiers;  and  upon  hearing  counfel  dcTofthecic.' 
feveral  days  ;  and  on  reading  the  anfwers  of  the  defendants 
the<Kcupier8  \  the  depoiition  of  if.  HiU\  an  endowment  from 
the  regiftry  of  the  Bi/bopof  J^fncoh  \  |heindu£lionof  the  plaintiff 

Vol.  ill.  H  h  to 
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BATsiif  AM  to  the  vicarage  6f  tFhap/oad ;  and  feTeral  other  depofitipns  fat 
^£^fi  plaintiffs ;  and  alfo  reading  feveral  depofitions  for  the  defendants 
the  occupiers  ;  and  alfo  reading  bjr  confent,  to  wit,  copies  of 
three  terriers  from  the  regiftry  of  the  Bjfifcp  ofLiitcoIn,dzted  1692^ 
1706,  and  the  twenty-eighth  of  June  1709  5  and  upon  full  debate 
of  the  matter ;  the  caufe  was  adjourned  over  for  the  opinion  of 
THE^CouRT »  and  the  fame  commg  on  again  accordingly  this  day  ^ 

The  bill,  M  »•  Thb  Court  ordered  the  bill,  as  againft  the  impropriators,  to 
gainft  the  kn-  y^^  difmiflcd  without  cofts ;  an  account  to  be  taken  of  what  was 
^^!i^  due  for  the  tithes  of  agiftment  of  all  fheep  which  had  been 
The  Bgiilment  depaftured  on  the  lands  occupied  by  Aiftr^e  and  others  during 
til  he  of  Aieep»  the  time  in  the  bill  mentioned,  and  by  them  fatted  and  fold  off^ 
dr""un^**th^^  or  other  wife  difpofed  of,  from  the  time  of  their  laft  fliearing 
wc"foid  ^dd'-  **"^'^  ^^^  ^^^^  *^^^  ^^  ^**>  ^^  taken  out  of  the  (aid  parifh 
creed.  '  for  fale  before  the  next  (hearing  day  \  an  account  to  be  likewife 
The  agiament  taken  of  the  tithe  of  agiftment  of  all  barren  and  unprofitable 
^**fi JwJ***  ""te  cattle  depafturcd  on  the  lands  of  the  defendants,  except  fuch 
■mier  a  yew  old  ^  ^^^^  above  one  year  old,  and  which  had  been  agifted  in  the 
decreed.  parifh  above  one  month,  which  are  to  be  accounted  for  at  the  rate 

The  ifiM/«s  of 4d.  of  fourpence  a- head  in  lieu  of  fuch  agiftment  tithe,  according 
*  head  for  agift-  to  the  modus  ftated  in  the  occupiers  anfwer  ;  and  no  cofts  to 
i!we*«iUeriboIc  ^  P*"^  ^^  cither  party  to  this  time,  but  fubfequent  coft» 
A  year  old  de.  and  all  further  dircAions  to  be  referved  till  after  the  report. 

lyeedc 

No  cofti  to  be  Smythe,  Chief  Barort^ 

paid    by   either  PeRROTT,  Baron. 

P«f»y*  Eyre,  Baron. 

BuRLAMD,  Barm. 

TaiJf.   t«a»i,  PoWLETT   a^awj  BaTES. 

14.  Geo.  $.  A      ^ 

Hamjifhire^  ^tbjtme  1774% 

The    vicar  of  'T^HE  vlcar  of  Kingjdete^  in  the  county  of  Hants ^  claimed  all 

Kag^Urt^     in  1     manner  of  fmall  tithes  yearly  arifing  therein,  particularly  the 

S  to    th^  **^*^<^*  ^  clover  feed,  rye  grafs  feed,  faintfoin  feed,  and  all  other 

tithebofaiigrafs  g^^f^^  fccds  ;  the  tithcs  of  wood,  corn,  grain,  and   all  other 

fced«  in  the  pa-  great  and  predial  tithes,  yearly  arifing  in  the  diftri£is  or  vills  of 

rith,  and  to  ihe  Jjaputte  and  Buttle/bam^  otherwifc  Bmijham^  otherwife  Balujbam^ 

pa",  wd  T^,  ^^^  ^^^  ^^"^^  ^^"^^  ^^  ^  ^^^^>  *"  ^«  '^^^  P"'^^*  ^^  fomepccu. 
th€i  \xtu  and  iiiary  fatisfaAion  in  lieu  thereof  \  and  ftated,  that  the  defendant 
predial  tithea.  Bates  had  Occupied  Porch  Fattn,  the  defendant  Flower^  SJindford 
in  the  viii  of  farm,  and  the  defendant  Fierce  divers  lands  therein  j  and  thac 
^X«'*Md'in  *^^y  ^^^  faintfoin,  rye  grafs,  clover,  and  other  graflcs  which 
'thcUauU  cau«i  ftood  for  feeds,  growing  thereon,  and  had  reaped,  mowed,  and 
Dt  la  Hetbi.     taken  the  fame,  without  fetting  out  the  tithes  thereof.    The  bill 

therefore  prayed,  that  the  defendants  the  Duke  of  Bolton  and 
\v^bb,  vd.  I'  ^^*  Herbert  might  fcvcrally  fet  forth,  whether  they  had  or 

P»S«   79*  >   >Vfrbb  v«  Anoid,    vol,  i.  pa^t   x6i»  }   and   th«  cafe  of  thif  parifli,  Hilary  Tem^ 
m^  Ceo.  3«         . 

claimed 
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tjairoed  any  right  or  intereft  to  the  tithes  of  clover  feed,  rye 
grafs,  faintfoio,  and  other  grais  feeds,  or  to  the  tithes  of  wood  or 
com  or  other  grain  yearly  arifing  in  the  faid  diftri^  vjlls,  ot 
lands,  or  any,  or  either,  and  whicl>  of  them,  and  how  they  made 
ont  and  derived  the  fame  ;  and  that  the  defendants  the  0€cu« 
piers  might  pay  the  tithes  fubtraAed  and  withheld  by  them. 

The  defendant  Bates  ziid  others  f^id,  that  the  pafifh  of 
Kingfchfrt  was  a  vicarage  \  but  that  they  did  not  know  that  the 
"vicar  thereof  was,  either  by  ancient  endowment  or  prefer iption, 
entitled  tb  all  manner  of  fnfiall  tithes  yearly  arifins  therein^ 
or  to  the  tithes  of  clover  feed,  rye  grafs  feed,  faintfoin  feed,  or 
other  grafs  feeds  ;  bnt  they  admitted,  that  he  ^as  entitled  to  the 
tithesofwood,com,  grain,  and  other  great  and  predial  tithes  yearly 
arifing  in  certain  diftrifis  of  the  parifh  )  but  in  what  parti- 
cular, or  whether  in  the  diftri^ls  of  Laputte  an4  Buttle/bam  and 
the  lands  called  De  La  Hetie  and  Ichmefwelly  they  could  not  fay. 
They  further  faid,  that  the  defendant  the  Duke  of 'Bolton  being 
£?ifed  of  the  reftory  and  parfonage  of  Kingfclere^  with  the  tithes 
and  appurtenances  thereto  belonging,  and  other  the  lands,  tithes, 
and  premifes,  by  indenture  of  leafe  dated  the  fourth  of  ApAl 
1754,  made  between  him  and  the  defendant  Herbert^  for  the 
considerations  therein  mentioned,  demifed  to  him  all  the  rectory 
parfonage,  meiTuage,  and  tenement,  with  the  appurtenances^ 
in  the  parifh  of  Kingfclere^  called  Kingfclere  Par/onage  and  Oakley 
Chapelf  with  the  appurtenances,  and  the  glebe  lands  thereto 
belonging,  and  the  tithes  of  all  forts  of  corn,  grain,  grafs,  hay^ 
wool,  lambs,  and  all  other  titheable  things,  of  what  kind^ 
nature^  quality,  or  name,  and  all  oblations,  penfions,  obvention% 
portions,  fruits,  profits,  &e.  &c.  thereto  belonging ;  that  by 
virtue  of  the  faid  leafe,  the  defendant  Herbert  or  his  tenants 
enjoyed  the  faid  rectory,  &c.  fo  demifedi  and  received  the  profits 
thereof. 

ITie  defendants  Bates^  Mower^  and  Pearfe^  faid,  that  they 
occupied  three  feveral  farms,  vi^»  Porch  Farm,  San^ord  Farm^ 
and  Common  Cpurt  Farm,  with  other  lands  \  that  the  tithes  of 
the  farms  and  lands  were  pafcel  of  the  premifes  fo  demifed  by  the 
faid  indenture  \  and  that  they  laid  in  that  part  of  the  parifh 
where  the  great  or  reAorial  tithes  were  colleAed  and  received  by 
the  impropriator  of  the  re£lory.  They  admitted,  that  during  the 
time  they  had  occupied  the  faid  lands,  they  had  fown  them  with, 
grafs  feeds,  v^.  faintfoin,  hemp,  clover,  rye  gtafs,  and  broad 
clover  ;  that  they  flood  for  feed  |  and  that  they  had  mowed^ 
cut,  and  carried  away  the  fame,  without  fetting  out  the  tithes 
thereof,  or  making  the  plaintiff  any  fatisfa£tion  for  the  fame  | 
and  they  infifled,  that  by  virtue  of  the  faid  leafe  the  defendant 
Herbert  was  entitled  to  all  the  great  and  fmall  tithes  arif« 
ing  in  the  iaid  parifh  and  the  titheable  places  thereof^  except 

H  h  a  irbat 
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PoWttTT 

tagnnp 

Bats% 
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PowttTT*  what  the  vicar  was  endowed  with  ;  and  that  neither  the  plaintiff^  * 
H"^^  nor  any  of  his  predeceflbrs,  had  ever  been  endowed  of  the  tithes 
^^***  of  fuch  feeds  as  aforefaid  ;  but  that,  on  the  contrary,  the  owners 
and  impropriators  had  conftantly  taken  and  enjoyed  the  fame. 
They  further  faid,  that  the  vicars  were  fo  far  from  receiving 
them,  that  the  Icflcc  of  the  reftory  had  always  taken  the  tithes  of 
the  meadow  lands  and  of  wool  and  of  lamb  within  the  pari(h» 
But  they  faid,  that  they  believed  that  the  vicarage  had  beea 
endowed  with  a  large  portion  of  the  tithes  of  corn  and  grain  ^ 
Ijut  infifted,  that  the  impropriator  was  entitled  to  the  fmall 
tithes  arifing  from  the  meadow  lands  of  which  the  vicar  was 
endowed^  and  that  he^  and  not  the  vicar,  had  received  the  great 
tithes  thereof. 

.  The  defendant  Herbert  faid,  that  the  pariih  was  a  reflory  and 

a  vicarage,  but  that  the  vicar  was  not  entitled  to  the  tithes  of 

clover  feed,  rye  grafs  feed,  faintfoin  feed,  or  other  grafs  feeds, 

but  only  to  the  tithes  wood,^corn,  grain,  and  other  great  and 

predial  tithes,  yearly  arifing  within  certain  diftrifb  in  the  parifih  ; 

i  that  the  defendant  the  Dale  of  Bolton ybtmg  feifed  of  the  reftory 

I  and  tithes,  detnifed  the  fame  to  Robert  Herbert  \  that  in   1769^ 

^    y  iJ-  Herbert  died,  and  duly  made  his  will  j  and  that  he,  the  defend^ 

^:  ant,  became  pofleffed  of  the  faid  leafe  ;  and  that  the  defendant's 

.   ^  -  form  laid  in  that  part  of  the  parifh  where  the  great  or  reAorial 

>   s  tithes    were   colleftcd    and    receitcd    by    the    impropriator  \ 

^  that    the   faid  vicarage  had  been  formerly  endowed  or  aug- 

j  •  mented  with  a  large  portion  of  tithes  of  corn  and  grain  \  that  the 

\  ,    hnpropriator  or  his  leflfee  was  entitled  to  the  fmall  tithes  arifing 

from  the  meadow  land  of  which  the  vicar  was  endowed,  axid 

had  received  the  great  tithes,  and  not  thd:  vicar  ;  that  he,  the 

1  defendant,  claimed  title  to  all  fuch  tithes  as  had  been  demifed 

by  the  faid  leafe,  and  had  been  ufually  taken  and  enjoyed 
by  the  impropriator  or  his  leflce  ;  but  whether  of  the  diftri£fe 
or  lands  infifted  on  by  the  plaintiff  he  knew  not,  being  onac- 
quainted  with  the  defcriptioos. 

His  Grace  of  Bolton^  by  his  anfwer,  faid,  that  he  believed  the 
parifh  of  Kingfclere  was  a  rectory  and  vicarage.;  bat  knew  not 
whether  the  faid  vicar  was  entitled,  by  endowment  or  prefcriptioo^ 
to  all  fmall  tithes  arifing  within  the  faid  parifh,  or  to  the  tithes 
of  all  grafs  ieeds  ;  but  believed  that  he  was  entitled  by  endow-* 
Aient  to  the  tithes  of  wood,  corn,  grain,  and  all  other  great  and 
predial  tithes  ;  but  whether  in  the  diftridt  or  viUs  mentioned  ia 
rhc  bill  he  knew  not.  He  further  faid,  tlfat  the  plaintiff  had 
been  duly  inftituted  into  the  vicarage,  and  was  entitled  to  fuch 
great  and  fmall  tithes  as  had  ufually  been  taken*  He  admitted, 
.  diat  his  uncle  had  granted  fuch  leafe  as  before  mentioned  ^ 
knew  not,  whether  the  occupiers  of  lands  within  the  iaid  pari& 
were  or  were  not  liable  to  pay  the  plaintiff  any  tithes>fbr  feeds^ 
flower,  or  grain  of  faintfoin^  rye  grafs^  clover,  and  other  beneficial 

grades^ 
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«gra8es  ;  and  that  the  faiU  rectory  having  been  ufually  let  by  bis 
anceftors,  knew  not  what  right  or  intereft  he  or  his  leflfee  had  to 
fuch  tithes,  or  to  the  titheS  of  com  or  grain  arifing  within  the 
•diftri^  in  the  bill  mentioned  ;  bi)t  fubmitted  to  the  judgment 
of  the  Court,  what  right  or  title  he  had  thereto* 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  for  all 
parties  $  and  reading  for  the  plaintiff  an  entry  of  an  endowment 
out  of  a  book  from  the  regiftry  of  the  Bt/bop  of  Winchejier^ 
dated  in  the  year  1305  ;  two  other  entries  out  of  the  faid  book, 
both  relating  to  the  pariQi  of  Kingfilere  \  feveral  depoiitions  \ 
and  alfo  reading,  for  the  defendants^  another  book  from  the 
regiftry  of  the  Bijbop  of  Jf^inton,  dated  in  the  year  1333  5  and 
another  entry  in  the  faid  book,  dated  the  twenty-fiftb  of  June 
1338 ;  and  after  full  debate  of  the  ipatter  ; 

Thb  Court  declared,  that  the  plaintiff,  as  vicar,  was  entitled 
to  the  tithes  of  all  feeds,  to  wit,  of  clover,  faintfoin,  rye  grafs, 
and  all  other  feeds  anting  on  the  lands  in  the  faid  diftriA  or  vills 
in  the  bill  particularly  mentioned  and  defcribcd  ;  and  decreed 
his  right  to  the  fame  to  be  eftablifhed  to  him  and  his  fucceffors, 
vicars  of  the  faid  pariih  of  Ktngfclere^  againft  the  Duke  of  Bolton 
and  his  heirs,  and  all  who  ihoufd  hereafter  claim  under  him. 

The  Court  thereupon  ordered  the  deputy  rememlM-ancer  to 
take  an  account  of  what  wa$  due  to  the  vicar  for  all  the  faid 
tithes  of  feeds,  and  alfo  of  corn,  grain,  and  other  great  and 
predial  tithes  yearly  arifing  within  the  diftri£ls  or  vills  of  Laputti 
and  Buttlejbam^  otherwife  Bottijhamf  otherwife  Baltejbam^  and 
the  lands  called  De  La  Hethe^  in  the  faid  pariih  of  Ktngfclere  \ 
the  defendants  to  pay  the  plaintiff  his  coftsj  and  further  direc- 
tions and  fubfecjuent  ^oils  tp  be  referved  till  after  the  report^ 
&c« 

Geo.  Perrott. 
Ja.  £yrb« 

J.  BURLANP, 


4*9 


PeWLETT 

BatM» 


•  m 

Kynaston  againfi  Piercy, 

Mtddlefex^  29th  June  1774. 

THE  plaintiff,  as  executor  of  his  father,  the  late  impropriator 
of  Saint  Botolpb  without  Aldgate^  in  the  county  of  Mtddlefex^ 
claimed  from  the  defendant,  for  feveral  years  paft,  twenty 
flullings  a-year  for  the  tithes  of  £ve  dwelling-houfes  in  Saint 
Catherine i  L^m,  on  Uttie  Tower  HiUt  as  an  ancient  composition 
for  the  fame. 

7}k  d^fep^ant  admitted  the  plaintiff's  titk  tQ  tbc  tithes. 

Hhj  Thb 


14.  Gxo.  3* 


Theredorof^/; 
Botolpb  wtbcut 
AUg^t  in  rnci« 
ded  Co  aoi«  a* 
year  for  the 
tithct  of  five 
houfes  io  Ss^, 
Cathtrhu's  I^m, 
on  Lktti  Tower 

US* 
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jCrwASToit  The  Court  decreed  an  account  of  the  faid  tithes  Frdm 
p^^cr  Michaelmas  1759  i  and  that  the  teftimony  of  Thomat  Yewd znd 
•  Jiicbard  JVhiJiJbaw^  witneffes.in  thecaufc,bc  perpetual ;  and  on 
the  eighth  of  July  1776,  the  deputy's  report  of  the  fixth  inftant 
was  ratified  and  confirmed,  and  the  defendant  ordered  to  pay 
fixty  pounds,  five  (hillings,  and  fevenpence  reported  due,  and 
his  fubfequent  cofts,  viz.  ten  pounds,  five  {hillings,  for  the  tithes 
of  the  five  dwelling-houfesi  and  fifty  pounds  and  fevenpence  for 
taxed '^ofts« 

"^V/rJ^!*^  Ball  ap.iinjl  Robinson. 

Suffolk,  ^lijulj  1774. 

The  rcAor  of  ^HE  bill  flat ecJ,  that  the  plaintiff,  being  patron  ofthepari(h 
M^l^^t  church  of  Errifwell,  in  the  county  of  Suffolk,  was,  in  the 

the'tithes  of  all  1^^^  1 7  70,  inducted  reftor;  that  he  had  ever  fince  continued 
rabfaiitf  uken  in  re^or  thereof ;  and  that  he  had  thereby  become  entitled 
the  warrciu  or  to  all  tithes,  offerings,  and  duties  arifing  therein  ;  that  by  foroc 
YiA^^r'^  *^d  ancient  cuftom,  tithes  in  kind  of  all  conies  or  rabbits  bred  and 
fold  by  tlw^^wn.  taken  in  the  warrens,  borders,  or  other  places  in  the  pariib^ 
cri  or  occ^iers  by  the  owners  or  occupiers  of  fuch  ^warrens,  and  by  them  fold, 
jtficftpi.  were  due  and  payable  ;  that  fuch  tithes  in  kind,  or  fome  compo- 

fition  in  lieu  thereof,  bad  imn^emorially  been  received  by  th^ 

rectors  of  the  faid  parifh  for  the  time  being,  for  all  copies  or 

rabbits  kept  in  the  warrens  or  borders  by  the  owners  or  occupiers 

thereof;  that  the  defendants  had,  ever  fince  the  plaintiff  had 

been  reftor  the^'cof,  occupied  a  very  large  warren,  border,  op 

place,  (locked  with  rabbits,  In  the  faid  panfh,  and  had  taken  and 

enjoyed  alt  the  profits,  ,and  received  large  fums  by  the  falo 

thereof,  and  had,  for  two  years  pafl,  difpofed  of  feveral  thoufand 

of  rabbits  out  of  the  faid  warren  ;  but  that  they  had  difpofed  of 

the  fame  without  fetting  out  the  tithes  thereof,  or  making  him 

any  recompence  for  them.    The  bill  further  charged,  that  asi 

fuch  cuftom  had  fubfifted  for  time  immemorial,  he  was  entitled 

to  the  benefit  thereof,  although  it  had  been  fufpended,  owing  ta 

the  confufion  in  which  the  reftory  had  been  in  on  account  of  the 

frequent  change  of  redors,  and  to  the  many  litigations  which  had 

fubfifted  between  the  patrons  and  the  hi(hop  as  to  the  right  of 

prefentation,  and  to  the  plaintififs  immediate  predecefilbr,  having 

been  upwards  of  eighty  years  old,  and  by  reafon  of  his  age  and 

Infirmities  unwilling  to  litigate  his  right  to  the  faid  tithes.     The 

bill  alfo  charged,  that  tithes  in  kind,  or  a  fatisfa£tion  for  the 

fame,  had  beep  always  paid  by  the  defendants  and  their  prede- 

cefiibrs  the  former  occupiers  of  the  faid  warren  uniformly  until 

the  com(Qence{nent  of  fuch  irregular  proceedings  \  and  that  the 

defendants,  or  fome  of  them,  had  paid  tithes  in  kind,  or  fome 

compenfation,  to  a  former  re£lor  of  the  faid  parifh.    ThQ  bill 

therefore  praycdi  thai  tbej  might  fet  ioxiHx  what  numbers  of 
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conies  or  rabbits  had  been  taken^ fold,  or  difpofed  of,  and  to  what  ^^^\ 
acnonnt,  from  or  out  of  the  warrens,  borders,  or  places  in  j^ali'^'«^, 
the  parUh  iince  the  plaintiff  became  redtor  thereof;  the  va- 
lue thereof ;  and  account  for  and  pay  him  what  fhould  appear 
due ;  that  the  plaintiff's  ancient  witneffes  might  be  examined  and 
their  teftimony  perpetuated  ;  and  that  the  plaintiff's  right  tofuch 
tithes  in  kind  for  the  future  might  be  eftablifhed  by  the  decree 
of  this  court. 

The  defendant  Nathan  RMnfin  admitted,  that  the  plaintiff  was 
duly  induAed  into  the  rectory,  and  had  continued  reAor  thereof, 
and  that,  by  virtue  thereof,  he  was  entitled  to  all  fuch  tithes  and 
titheable  matters  arifing  within  the  parifh,  as  belonged  to  the 
faid  re£tory,  and  to  all  monies  which,  by  cuftom  or  modus^  had 
been  payable  for  the  fame  ;  but  he  denied,  that  he  was  entitled 
to  tithes  in  kind  of  all  conies  or  rabbits  bred  and  taken  in  the 
warren  or  warrens,  borders,  or  places,  belonging  to  the  faid  pa- 
ri(h.  He  further  faid,  that  he  had  occupied,  for  thirty-fix  years 
paft,  two  large  warrens,  (locked  with  rabbits,  containing  about 
nine  hundred  acres,  and  had  received  the  profits  arifing  by  the 
iale  of  fuch  rabbits,  without  fetting  out  the  tithes  in  kind,  or 
making  the  plaintiff  any  fatisfaAion  for  the  fame.  He  further 
faid,  that  his  father  bad  compounded  with  a  Mr.  Stukeley^ 
for  his  tithes,  at  thirty- five  pounds,  ten  {hillings  yearly; 
but  that  the  tithes  of  rabbits  was  not  uhdcrftood  to  be  in* 
eluded » 

The  other  defendants  Johft  Rd^lnfm  and  Martha  Robin/on 
anfwered  to  the  fameeffeA  as  to  the  tithe  of  rabbits  ;  and  fet  forth 
the  farms  and  lands  they  occupied,  and  what  they  had  paid  to 
the  plaintiff. 

The  defendant  N.  Robinfin  died,  and  the  plaintiff  revived  tho 
fuit  againft  his  reprefentatives,  who  appeared  and,  anfwered  ;  and 
the  fuit  being  properly  revived  ; 

The  plaintiff  replied  ;  and  the  defendants  rejoined  }  and  wit. 
nefies  were  examined  on  both  fides  \  and  upon  hearing  counfeL, 
on  both  fides ;  and  reading  the  proofs  in  the  caufe  \  and  on  de^* 
bate  of  the  matter  \ 

The  Court  ordered  an  iflue  to  try  the  cuftom. 

The  trial  was  accordingly  had  ;  and  the  jurors  found^ 
^«  That  by  an  ancient  cuftom,  ufage,  or  prefcription,  for 
««  time  whereof  the  memory  of  man  was  not  to  the  con- 
««  trary,  tithes  in  kind,  or  a  payment,  compofition,  or  fatif- 
«<  fa£tion  in  lieu  thereof,  of  all  conies  or  rabbits  bred  and  taken 
«<  in  the  warren  or  warrens,  border  or  borders,  or  other  place 
•«  or  places,  within  or  belonging  to  the  faid  parifli  of  ErrifweiK 
«<  or  the  titheable  places  thereof  ftocked,  planted,  or  dcpaftured 
^  by  or  with  conies  or  rabbits,  by  the  owner  or  owners,  farmer 

Hh4  ?'9^ 
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BAit        v  or  occupiers,  or  fanners  and  occttpiersy  of  fnch  warrent^ 

againfl        c<  borders,  or  places,  and  by  him,  hey,  or  them»  fold,  were  diic 

o^iMtox«      ^^  ^^j  payable  to,  and  had  cpnft^ntly  been  had,  received,  and 

<<  taken  by  the  reiEtor  or  reAors  of  the  faid  parifh  for  the  time 

f  *  being,  or  by  fome  other  perfon  or  perfons,  by,  to,  or  for  his  or 

1«  their  order  or  ufe." 

The  Judge  who  tried  thecaufe  certified,  «  That  no  tithe  had 
*f  been  paid  for  a  piece  of  land  called  tie  Border  Part  of  Chamm 
'i*  berlayn^s  Farniy  containing  about  one  hundred  acres,  which. 
f<  was  ftocked  with  rabbits/' 

The  caufe  caine  on  on  the  thirteenth  of  July  1775,  to  be 
further  l^eard  upon  the  pojiea  ;  when  upon  hearing  counfel  oq 
both  fides  ;  and  reading  the  faid  decree  2x1^  pojiea  i  and  on  dcr 
bate  of  the  matter  \ 

The  Court  ordered  the  bill  to  be  difmifled  as  againft 
Martha  RoKfifop^  unth  cofts  both  at  law  and  in  equity  \  and 
as  to  fo  much  of  the  fame  as  ibught  relief  againft  J.  RoHnfon 
before  the  death  of  Nathan  Rohiftfon  his  uncle,  with  cofts  ;  and 
that  the  deputy  remembrancer  take  an  account  of  what  is  due 
from  the  defendant  J,  Rohznfon^  as  executor  of  his  uncle  the 
faid  Nathan  Rohinfon^  deceafed,  and  fincehis  deceafe  from  the 
faid  defendant  J.  Robin/on^  during  his  occupation  of  the  faid 
farm  in  the  pleadings  of  this  caufe  ^mentioned,  for  the  tithes  of 
the  conies  or  ral^bits  which  had  been  taken,  fold,  or  difpofed  of 
by  the  faid  Nathan  Rohtnjon  or  'John  Robin/on  from  the  warren, 
border,  or  place,  or  warrens,  borders,  or  places,  by  them  feverally 
occupied  within  the  faid  parilh  of  Errif'weU  during  the  time 
demanded  by  the  bill  ;  and  that  the  defendant  J.  Robin/on 
^o  pay  to  the  plaintiff*  what  fhall  be  reported  due  to  him 
'  thereon,  together  with  the  faid  plaintiff's  cpfts  of  fuic,  both 
at  law  and  in  equity,  to  this  time  ;  except  as  to  the  feveral 
matters  concerning  which  the  faid  bill  was  difmifiied. 

The  bill  was  alfo  difmifled  as  to  the  defendants  N»  Rcbinfoii 
and  N  Rumblow  (two  of  the  executors  who  did  not  aA)  without 
f  ofts. 

Smtthe,  Chief  Bar9tu 
£tr£.  Baron. 
BuRLAND,  Baron^ 


TiiK.  TftM,  Rogers  agatnfi  N.  Twibell. 

24.  Gio,  ^.    '  ^  ^  ^ 

rorhjhire^mjuly  1T]J^. 

i^^r^whcther  ^T^HE  lefilec  of  the  prebendary  of  Laugbton  en  U  Mortlnng^ 
the  prchendary  ^  belonging  to  the  Cathedral  church  of  Saint  Peter^  in  lork^ 
of  Lavgbton,  in.  claimed,  by  indenture  dated  the  firft  oi March  1764,9^!  profits^ 

York/bit  tf  J8  en-   , 

titled  to  tithes  i^  kind,  or  only  to  fixpenny  m^dufis  in  lieu  pf  tithe  hay  of  certain  bmdt  in  South 'Jlnfiem, 

i^vitbJnftai^  and  tTtadJcttu  :'    *       * 

tithesj 
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fithesy  tQ<Mrtciartes,  oblations,  and  offerings,  arifiog  in  the  tdVns  Rocbrs 
of  Sotoi  Anften^  Ntrth  Anftm^  and  WoodfettSy  and  particularly  of  ''^^"V' 
Woodfett  Farm,  in  the  pariih  of  Anften.  ^'  Twijiin, 

The  defendant  admitted,  that  he  was  owner  and  occupier  of 
Woodfett  Farm  %  and  faid,  that  the  houfe  homeftead,  &c»  thereof, 
until  they  were  exchanged  for  Well  Clofe,  which  exchange  had 
continued  ^om  time  out  of  memory,  had  been  ufed,  occupied^ 
and  enjoyed  together  as  one  farm ;  that  fixpence  yearly,  at 
EafUr,  had  been  immemorially  paid  to  the  prebendary  of 
Laughton  en  le  Morthing  by  the  occupier,  as  a  modus  in  lieu  of 
all  tithe  of  hay  ariiing  on  fuch  farm,  or  any  part  thereof  \  that 
the  iaid  fum  had  been  fo  accepted  until  the  year  1770;  that 
^mother  modus  of  fixpence  yearly,  and  no  more,  had  been, 
until  very  lately,  immemorially  paid,  at  fuch  time  as  aforefaid, 
by  the  occupier  for  the  time  being  of -each  other  ancient  farm 
in  the  town(hip  of  Woodfetts^  to  the  prebendary,  in  lieu  of 
the  tithe  of  all  hay  arifing  onfuch  ancient  farm  \  t^at  twopence 
yearly,  and  no  more,  had  been  conflantly  paid  as  aforefaid  as  a 
piodus  in  lieu  of  the  tithe  hay  arifing  on  fuch  ancient  cottage : 
and  he  infifted  ^the  faid  modufes  were  in  lieu  of  tithes  of  all  hay, 
whether  made  of  clover  or  other  grafs. 

The  plaintiff*  replied  \  the  defendant  rejoined  ;  and  witnefles 
Ivere  examined  on  both  fides ;  and  upon  hearing  counfel  on  both 
£des;  and  reading  the  feveral  depofitions  taken  in  the  caufe ;  and 
ieveral  receipts  for  Eajier  offerings,  and  for  fmalland  great  tithes ; 

The  Court  ordered  the  bill  to  be  difmifled  as  to  all  matters 

■ 

except  the  tithes  of  the  farms  covered  by  the  modufes  laid  by  the 
defendant  in  his  anfwer,  with  cofts  to  be  taxed  \  and  that  a  trial 
jjX  law  be  had  upon  the  following  ifTues  : 

First,  *^  Whether  fixpence  yearly,  and  no  more,  hath  been, 
^*  from  time  to  time,  conflantly,  from  time  whereof  the  memory 
«*  of  man  is  not  to  the  contrary,  payable  by  the  occupiers  of  a 
f*  certain  farm  and  lands,  called  the  Houfe^  Homejlead  or  Plania^ 
f  tiottf  the  Aether  HawdeSy  the  Upper  Hawdes^  the  Upper  Briery 
**  Hanvdesy  the  Upper  Pickle  Tards^  one  acre,  part  oithe  Neatber 
««  Pickle  Yards y  Spring  Meadow  y  the  Upper  Conu  Clo/e,  the  Neat  her 
^*  Cow  Clo/e,  Lockley  Lome  Clofey  and  three  acres  and  two  roods 
•«  of  land  in  the  Crofts  Head  Clofe^  and  a  clofe  called  the  Crofif  in 
^^  the  pleadings  mentioned,  at  Eajler  to  or  for  the  ufe  of  the 
^*  prebendary  for  the  time  being  of  the  prebend  of  Laughton  en 
f*  le  Morthinz%  or  his  leflee,  as  a  modus  for  and  in  lieu  and 
*•  full  fatisfa(^ion  of  and  for  all  the  tithes  of  hay  arifing  from 
f*  fuch  farm  or  landj,  or  any  part  thereof ;  and  whether  fuch 
•«  yearly  fum  hath  been,  from  time  ^o  time,  conftantly,  from 
«•  time  whereof  the  memory  of  man  is  not  to  the  contrary  until 
H  the  year  i';^7o  inclufiye,  accordingly  at  Eafler^  orfofoon  after 
f  <  as  ^he  fame  baf h  b^  demanded^  paid  by  the  occupier  of 


^-4  DECREES  IN  TITHE  CAUSES 

Ro6x«t       '*  fuch  lands  to  the  prebcndaiy  for  the  time  being  of  the  faid 

aieinji         u  prebend,  or  his  leflTee,  as  a  trwdus  for  and  in  Hen  and  full 

v.  TwiBiiL,  ^<  fatisfaftion  of  and  for  the  tithes  of  all  hay  arifing  on  or 

<<  from  fuch  lands,  or  any  part  thereof,  and  accepted  accord*. 
w  ingly." 

Secondly,  **  Whether  fixpence  yearly,  and  no  more,  hath 
^  been,  from  time  to  time,  conftantly,  from  time  whereof  the 
*<  memory  of  man  is  not  to  the  contrary,  payable  by  the  occu- 
<<  piers  of  a  certain  farm  and  lands,  called  the  Saw  Pitts,  HUt 
««  Parcels,  the  Long  Hills  Parcel,  the  Cock/butts,  the  Roe  Clofe,  the 
<*  Round  Hill  Clo/e,  and  the  Riddings,  and  certain  other  lands 
«  called  the  Fir  ft  Yard,  the  Neljug,  the  Neatber  Nel  Jug,  the 
«  Neather  Well  Tardy  the  Keller  Hill,  and  three  acres  of  land  in 
c  the  EJfel  Sick  Field,  and  a  dwelling-houfe  now  in  the  occupation 
<<  of  7.  TurbeH,  in  the  pleadings  of  this  caufe  mentioned,  at 
<<  Eqfter,  (ffc.  as  a  modus  for  and  in  lieu  and  full  fatisfaAion  of 
<«  and  for  all  the  tithes  of  hay  ariiing,  &c.  as  aforefaid/' 

Thirdly,  "  Whether  twopence  yearly,  and  no  more,  hath 
«  been,  from  time  to  time,  &c.  payable  by  the  occupier  of  a 
•*  certain  cottage  and  lands,  called  the  Three  Acres,  part  of 
«  the  Neatber  Pickle  Tard,  Shuttle^Qorth's  Clofe  hy  the  Lane  Side, 
^  and  the  Guide  Stoop  Clofe,  and  a  certain  cottage  in  the  occupa* 
<(  tion  of  W.  Gafcoign,  with  other  lands,  called  the  Homeftead 
<<  Clofe,  Hardy  s  C!o/e,  a  clofe  called  the  Meadow,  and  another 
<(  clofe  adjoining  thereto,  in  the  pleadings  mentioned,  at  Eafter^ 
<*  to  and  for  the  ufc,  &c.  as  a  modus  for  or  in  lieu  of  full  (atif- 
**  faftion  of  and  for  all  tithp  of  hay  ariiing  on  or  from  fuch 
<<  lands,  or  any  part  thereof,  &c.  &c." 

Fourthly,  *<  Whether  fixpence  yearly,  and  no  more,  hath 
*<  been,  from  time  to  time,  condantly,  from  time  whereof  the 
i^  memory  of  man  is  not  to  the  contrary,  payable  biy  the  occupier 
«  of  a  certain  clofe  called  the  Well  Clofe,  with  a  certain  houle 
<<  now  in  the  occupation  of  J,  Turhell,  and  other  lands  called 
<«  the  CrofI,  the  Croft  Head,  the  Upper  Lane  Side  Flat,  the  Neather 
«<  Lane  Side  Flat,  the  Upper  Tard,  the  Neather  Tard,  Tomlin  Tard^ 
c«  the  Stainbor  Clofe,  the  Thrfe  Tongs  Clofes,  the  Rye  Clofe,  the  cloft 
«  next  above  it  op  the  weft  by  the  Lane  Side,  tie  T%vo  Ch^' 
<«  Pajlur^s,  and  ^larry  Holes,  the  ff'ood  Ings  Chfe,  the  Carr 
<«  Narr  Crofts,  the  Well  Tard^  Clay  Flat,  ten  acres  of  land  in 
«<  the  Eni  Sick  Field,  T^vq  Cow  Clofes  by  the  Tovfn  Side^  in  thQ 
<<  pleadings  mentioned,  at  Eafler^  i^c»  for  and  in  Hcu  of  an4 
<<  full  fatisfaflion  of  and  for  all  the  tithes  of  hay  arifing,  Bcq* 
<(  &c.*  The  defendant  in  equity  to  be  plaintiff  at  law,  and  tQ 
be  tried  by  afpecial j^ury  5  the  judge  at  lioerty  ta  indprfei  &c,  | 
and  all  ufual  direAions  given* 

It  does  not  appear  by  the  Book  of  Decrees  an(!l  Orders,  tha 
thefe  iflucs  were  ever  t^icdi  or  what  further  proceedings  were 
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had  in  the  cafe  ;  but  it  appears,  that  the  plaintifF filed  another       Roa««t 

bill  againft  the  defendant  Twibeiiy  claiminfir  the  fame  fpecies  of         *^*^ 

tithes  arifing  on  his  farm  and  lands  at  Jrowi/eiti ;    that   the     *       *»«*«^ 

defendant  fet  up  the  faid  modus  of  fixpence  in  lieu  of  tithe  hay 

and  clover  arifing  from  his  faid  lands  ;  and  that,  on  hearing  the 

caufe  and  reading  the  proofs,  in  the  feveral  receipts  in  the  former 

caufe,  THE  Court  alfo  ordered  the  bill  to  be  difmiiled  as  to  all 

matters,  except  the  tithes  of  the  feveral  farms  and  lands  covered 

by  the  fhodufes  \  direQed  a  trial  at  /aw  upon  three  ijfues  to  try  the 

three  fixpenny  moiujef  in  queftion  for  the  faid  farm  \  that  the 

trial  of  thefirft  iffue  in  the  former  caufe  do  determine  the  third 

iflue  in  this  caufe  ;  the  trial  of  the  fecond  ifTue  do  determine 

the  fecond  i^ue  in  thb  caufe  ;  and  the  trial  of  the  fourth  ifliie 

do  determine  the  firft  iffue  in  this  caufe  ;  and  that  on  the  third 

of  Maf  i77Cf  THE  CouaT>  on  the  motion  of  the  plaintifi^s 

counfei^  ordered,   that  the  plaintiff  be  at  liberty  to  difmifs 

his  bill,' upon  payment  of  the  cofts  botli  at  law  ai^d  in  this 

courts    ' 

Rogers  agairjfi  Champion.  Ttiw.  T«tw, 

Torkjbire^  ^bjuly  1774.  **^* 

THE  plahitiflT,  as  leflee  of  the  prebendary  of  Laughton  en  le  %i0r», Whether  • 
Morthingi  in  the  county  of  Tork^  alfo  filed  his  bill  againft  there  it  a  modut 
the  defendant  Champion  'to  recover  tithes  in  kind  from  an  eftate  ®^   *■•    •-y«»f 
called  Catterell  fFoods^  in  the  parifli  of  Jnjon.  ^^  ^^  ^^. 

The  defendant  CbamfA>n  faid,  that  in  April  i^6i  he  purchafed  W*f«.      m 
«  mcfTuage  near  CoitereU  fVoodsy  within  the  townlhip  of  JVoodfetU  l[t^'{^^^ 
«ndparifti  ofAnJion^  and  the  feveral  clofes  of  land  as  in  his  faid  th^  eftate  caUed 
anfwer  mentioned,  containing  about  two  hundred  and  twenty-  <  Cotureii  H^oUi^ 
five  ;icres  ;  that  he  had  occupied  moft  of  them  ever  fince  j  '"  ^*  towDfliip 
that  all  the  faid  lands  had  immemorially,  and  until  the  year  ^e^^rim'  % 
1 76 1,  been  called  Cotterell  Jf^oody  and  occupied  together  as  one   ^nfimi^  In  ih« 
farm  ;  that  two  {hillings  yearly,  and  no  more,  had  been  imme-  faid  county, 
morially  payable,  at  Eajler^  to  the  ufe  of  the  prebendary,  as  a 
fnodus  in  lieu  of  all  the  tithes  arifing  therefrom,  and  had  been 
paid  accordingly  until   1 769  \  and  that  he  was  ftill  willing,  and 
had  offered  to  pay  the  fame. 

The  defendant  White  faici,  that  on  his  father's  death  in  1772, 
be  became  pofieffed  of  feveral  clofes  of  land  fituate  at  Cotterell 
Woods  aforefaid,  and  named  them  ;  that  they,  together  with 
feveral  acre9  in  the  pofieiHon  of  Champion,  had  been  conftantly 
occupied  as  one  farm,  called  Cotterell  Woods :  and  he  infifted 
upon  the  modus  of  two  {billings  yearly,  as  before  fet  forth. 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and  witnefi!e9 
were  examined  on  both  fides ;  and  upon  hearing  counfel ;  and 
reading  feveral  depofitigns  taken  09  the  part  of  the  plaintiff  and 

dtfeadanu  i 
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jiociRt       defendants ;  and  reading  a  receipt,   dated  the  twenty-firft  d£ 
agaimft        ^p^^i  176-7    for  z  fiiodus  of  two  ihillines.    fiflned   by   the 

The  Court  ordered  the  bill  to  be  difmiffcd,  as  to  all  matters, 
except  the  tithes  of  the  farm  covered  by  the  modusy  and  directed  an 
jfluetotry,  <<  Whether  two  (hillings yearly,  and  no  more, hath beeD, 
•*  from  time  to  time  conftantly,  fromtime  whereof  the  memory  of 
**  man  is  not  to  the'contrary,  payable  by  the  occupiers  of  the  farm 
*<  called  CottereU  Woodsy  at  Eafter^  to  or  for  the  ufc  of  the  prc- 
*<  bendary  of  Laughton  en  U  Morthing^  or  his  lefiee,  as  a  modus 
**  in  lieu  of  all  tithes  whatfoever  arifing  from  fuch  farm  or 
•«.  lands,  or  any  part  thereof;  and  whether  fuch  yearly  fiun 
**  hath  been  from  time  to  time  conftantly,  from  time  whereof 
**  the  memory  of  man  is  not  to  the  contrary,  until  the  year 
•*  1769  incluiive,  accordingly  at  Eafter^  or  fo  foon  after  as  the 
<*  fame  hath  been  demanded,  paid  by  the  occupier  of  fuch  lands 
««  to  the  ^prebendary  for  the  time  being,  of  the  faid  prebend, 
<<  or  his  leiTee,  as  a  moduSf  in  lieu  of  the  tithes  arifing  6n  or 
<<  from  fuch  lands,  or  any  part  thereof,  and  accepted  accord - 
**  '^^g^y"  The  defendants  to  be  plaintiffs  at  law,  and  to  be 
tried  by  a  fpecial  jury. 

The  Court,  on  the  third  May  1775,  on  the  motion  of  the 
p'ainti^^s  counfel,  ordered  that  the  plaintiff"  be  at  liberty  to  di^ 
mifs  his  bill,  upon  the  payment  of  the  cofts,  both  at  law  and  ia 
this  court. 


TiiK.  Ti»M,  Gilbert  tf^ainft  Brook. 

14,  Gio.  3. 

^  Kenty  ^ti  July  1774. 

The  bill  ftatcs,  'TTHE  bill  ftated,  that  fome  time  in  A4aj  1767,  J.  WhUe^ 
that  tu  vicac  of  *-  clerk,  WHS  lawfully  inftituted  and  ixHiu^ted  into  the  vi- 
F.r'tih,  in  Kent^  carage  and  parifli  church  of  Eriih,y  in  the  county  of  Kent  \  that 
had  by  ^"^  f^  he  was  by  virtue  of  fome  ancient  endowment  or  ufage  entitled 
finaiitlthesthere-  ^^  ^^^  ^^^^^  ^^  COWS,  calvcs,  milk,  and  all  fmall  tithes  whatfo- 
cf  to  the  plain,  ever,  yearly  arlilng  therein ;  that  by  deed  poll,  dated  the 
'iff-  twenty-third  June  1767,  and  made  between  the  faid  J.  Whitt^ 

trccoT'lTd  ^^^  ^^^  plaintiff's,  he  fet  and  let  to  them  all  the  glebe  lands, 
Tiin.Tern)  io.  *^^  herbage  of  the  church  yard,  and  all  and  fingular  the  fmall 
Geo  3.  tithes  due  and  payable  to  him,   fave  only  fuch  tithes   as  Ihould 

become  payable  by  Sir  S.  Gideon^  Bart,  his  heirs,  &c.  to  hold  for 
three  years,  at  one  hundred  pounds  a-year,  with  the  provifoes  in 
th  t  h  a  f  nd-  *^^  ^^^^  ^^^^  mentioned,  for  renewing  the  fame  5  that  the  defend- 
ant £rMk  had  ant  Brook  had,  ever  fince  Lady  D^y  1767,  held  and  occupied  a 
fince  Latiy  Day  farm  and  garden  in  the  faid  pariih,  and  had  cows,  milk,  butter^ 
1767,  occupied  calves,  goats,  kids,  apples,  pears,  turnips,  garden  beans,  fowls, 
he^had"fcl*!na  '^SS^*  chickeus^^d^(klicgs,  fows,  pigf,  aad  other  titheablc  matters 
ilthcabic  '^t-  .  '  tl^crepn  \ 

ten  ; 
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ftereon ;  that  the  defendant  Wolf^  as  a  gardener,  had  ever  fince      CiittitT 
Ladj^Day  1767  held  and  occupied  a  houfe  and  a  fmall  garden^        againfi 
whereon  he  had  cherries,  gooreberries,  greens,  herbs,  fows^  thatfh*°d-f  nw 
pigs^  bees,  and  wax,  but  that  they  had  not  paid  the  tithes.  am  fTo'f  wm  I 

gardener  and  had  a  ((nail  garden,,  from  whlck  he  had  fruiu  and  berbi* 

The  defendant  /iP^i^^ admitted,  that  J.  White  was  vicar }  that  The  defendant 
there  were  fiich  agreements  between  him  and  the  plaintiff  j  ^^F^^yh  jM 
tiiat  ever  fince  the  twenty-third  of  June  1767,  he  had  held  an  in^f^^f ''"^"^ 
old  mefluag^  with  a  garden  at  eight  pounds  /^^  a^/^xtm,   in  the  |,i,  cottar  and 
pariihf  and  had  grown  goofeberries  and  currant  buflieSy  apple  and  garden  u  oni/ 
other    trees,  which  produced  little   or    no   fruit  ;    and   that  ^'K*'*  pounds  a- 
he  had  been  advifed  that  the  plaintiffhad  no  right  to  the  tithes  ^j^^''  ^ 
thereof,  by  virtue  of  the  faid  agreement,  inai'much  as  tithes  fu^^j  [^  "^  7" 
and  rights  x)f  that  matter  lie  only  in   grant,  they  could  not  plaintiff      ths 
pafs  but  by  deed,  and  therefore  he  had  refufed  to  pay  the  fame,  ^^^^^*    thereof, 
inafmuch  as  the  plaintiffs  could  not  give  him  afufficient  dif-  ^«"|«  *»«  had 
charge  for  the  fame,  and  he  might  be  afterwards  compelled  to  ^^   ^'^^^  ^^ 
pay  the  fame  over  again  to  the  faid  J*  Wlnte^  notwithffanding  veyeU  co  him  b/ 
fuch  agreement ;  that  he  had  been  always  ready  and  willing  to  ^^^^  % 
pay  the  vicar,  or  any  other<  perfon  duly  authorifed,  the  faid 
tithes;  that  the  plaintifis  had  in  their  original  hill  ftated  the  that  the  daint 
right   to  the  faid  tithes,  as  founded  on  the  agreement  \  that   he  v^t^^^niibm 
bad  therefore  put  in  a  demurrer  thereto  ;  that  on  the  arguing  ^^^}^     *^*? 
thereof  the  demurrer  was  allowed ;  and  that  it  was  thereupon  erreematt    and 
ordered  by  the  Court,  that  the  plaintiffs  fliould  amend  their  not  on  tbtd*edi 
bill,  and  fct  forth  their  right  to  the  faiJ  tithes,  as  founded  on  *»«  had  demurr* 
the  died  poll  executed  by  J.  fyhite^  as  in  the  bill  mentioned  j  ^^^'^^JJ^^  *"** 
that  fince  the  arguing  of  the  demurrer  he  had  been  informed,  ^^^  aJfowcd"*- 
and   not  before,  that  the  plaintiffs  had  a  good  right  to  the  that  fmce  he  had 
tithes,,  and  being  undeceived  he  had  ever  fince  been  ready  and  kn9w.Tfhe}^.ti^ 
willing  to  pay  the  plaintiff  one  pound,  ten  {hillings,  the  full  ^^^^*  ^'^*^  **^  ^^ 
value  of  his    tithes  for  five   years,  and  had  offered   to  pay  hMUihcf^   **^ 
fix  fiiiUings  per  annum  for  the  fame,  which  they  had  refufed  to 
.  accept*     He  faid,  that  he  was  a  poor  labouring  man  with  a 
large  fiimily  entirely  dependant  on  the  trifiing  profits  which 
his  daily  labour- and  induftry  might  be  able  to  make  of  his 
little  garden,  and  hoped  the  Court  would  direct  the  plaintiff  tp 
accept  the  faid  one  pound,  ten  fixillings,  in  fatlsfafkion  for  hia 
tithes. 

^  The  defendant  Brook  admitted,  that  J.  White  was  vicari  sftnd  the  defendant 
left  the  plaintiflBi  to  prove  that  they  were  entitled  to  the  tithes  ^T Jjlj*/*' /.r|IJ 
luider  the  deed  poll.  He  alfo  admitted,  that  from  Michaelmas  in  the  parirhbui 
1769  he  had  occupied  a  farm  in  the  parifh,  together  with  chat  he  had  ne« 
a  houfe,  garden,  and  orchard  ;  that  he  had  kept  thereon  feveral  ver  pa  d  any 
«ow8  which  yielded  milk  and  calves,  but  faid  that  he  had  no  ^*^^*   **•'    ^ 

{roats  or  kids }  and  that  during  all  the  faid  time  he  paid  no  tithes 
or  the  fame« 

Th5 
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CtzmttT         The  plaintiff  replied  to  the  defendant  Brvok,*  the  defendant 
iT/oolf        rejoined  i  and  wltneiles  were  examined  only  on  the  plamtiflTs 

behalf. 

The  tithes  de<  The  Court,  od  hearing  coanfel,  and  reading  the  proo&, 
deed,  and  ^r«oi  ordered  the  deputy  remembrancer  to  take  an  account  of  what 
^hf^fts'^^!//  ^^  ^"^  *^^™  *^^  defendants  refpedUvely  for  fmall  tithes,  fince 
LioB  a  pauperf  ^^^  ^™^  *^^  plaintiffs  became  entitled  thereto  under  tie  dteA 
*  poll\  and  Brook  to  pay  the  plaintifis  their  cofts,  the  defendant 
Wolf  being  a  pauper* 

The  Court  fulu 


llscv.  Ton,  HeAtHCOTE   tfp-/7/)j/?  A!>l»tETOlJ. 

15.  Gio.  3* 

Lancajbirty  \1th  Decuhbet  1774* 

The   rtaor  of  HpHE  reAor  of  WaltoUy  near  Liverpool^  in  the  county  of  Za^ 
Xra//o«,  nearii-    -■•    fij/7^,  claimed  the  great  and  fmall  tithes  of  the  lands  oc^ 
*^t^'  '"claim"  ^"P*^4  ^y  ^he  defendant^  in  the  prccinft  or  hamlet  of  Symond^i 
the  cubes  of  the  ^^»    particularly  corn,  cows,  milk,  calves,    iheej>,   horfes, 
lonUhip  Qf  Sj*  barren  and  unprofitable  cattle,  hay,  Eafler  offerings,  hemp,  po* 
amu/*/  MM.      tatoes,  fruit,  und  garden  fluff* 

The  defendant      The  defendants  admitted,  that  the  plaintiff  w^  re^lor  and 

Inflfts  that  a  iw.  entitled  to  all  the  re£lorial  tithes  yearly  arifing  in  the  pariih^ 

is   wfabic^*ai  6r  to  fomc  ntodus  in  lieu  thereof,  but  they  faid,  that;  the 

Zafitr^   in  lieu  P^ifh  of  Walton  was  alfo  a  vicarage,  and  that  there  was  a  vicar 

of  all  tithea  of  thereof,  but  whether  he  was  entitled  to  any  and  what  particular 

lands    in    tiie  fpccies  of  tithci  therein  they  could  not  tell }  that  they  had,  ever 

rjri*'^;r-J^*  fince  plaintiff  had  been  reftor,  fcverally  occupied  certain  farms 

'    in  the  townfhip  of  Symonfs  Wood',  that  they  held  the  fame 

under  leafes  for  lives  granted  by  an  anceftor  of  Lord  Sefton,  to 

whom  the  faid  lordfhip  of  Symond*s  Wood  belonged  \  that  no 

tithes  in  kind  whatever,  or  Eqfter  offerings,  or  any  other  ecde* 

iiaflical  dues  had  ever  been  paid  to  or  taken  by  any  former 

reAor  from  any  of  the  occupiers  of  lands  in  the  faid  townfhip, 

but  that  they  had  from  time  to  time,  as  long  as  the  defendants^ 

or  as  any  man  living  could  remember,  invariably  and  conftantly 

taken  the  fum  of  iixpence  yearly  at  Eafttr^  as  a  tnod$ts  in  lieu 

of  all  tithes,  oblations,  and  ecdefiaflicai  dues  whatever,  yearly 

arifing  on  all  and  every  or  any  of  the  farms  and  lands  in  the 

faid  townfhip ;  and  that  the  faid  modus  had  been  received  by  th« 

plaintiff's  predeceffors  down  to  Eafter  1768  ;  and  that  they, 

with  the  other  occupien  of  lands  therein,  had  been  always 

ready  and  willing  to  pay  the  fame }  and  they  admitted,  that 

tfnt  a  moiM  of  they  had  refufed  to  pay  any  tithes  in  kind*    The  defendants 

^^  h\l»  The  '^^^^  admitted,  that  fince  the  plaintiff  had  become  reAor  of 

titt^ofofriOT'^  the  parifh,  they  had  occupied  the  fcveral  mefliiages,  farms,  and 

imfnvid  imdi  i  lands  particularifed  in  theit  anfwer^  and  lying  in  the  faid  town« 

ihipi* 


r 
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lliip ;  and  they  fet   fotth  their  vsQues,,  and  t)ie  quantities  of  \  Hiatvcots 
cQiii,  grafsj  hay,  and  other  titheable  matters  they  had  had  on     '   ^^''"^ 
tlielr  faid  farms  and  lands  }  and  faidj  that  the  ^lhabitants  and       "<->^^>'* 
occupiers  of  the  ancient  cultivated  lands  in  Symond^s  Wood  had 
immemorially  paid  at  Eajier  yearly,  to  the  rciEkor  of  Walton^ 
three  pounds  as  and  fof  a  modus  or  prefcriptive  payment,  in  lieu 
of  all  kind  of  tithes,  and  for  all  and  every  tlxe  meiTuages,  yards^ 
orchards,  gardens,  and  lands,  anciently  cultivated  and  improved 
in  Symonfs  Wood  aforefaid,  and  alfo,  after  other  lands  there  ^   ^i^^S 
were  taken  in  and  cultivated,  a  like  fum  of  three  pounds  per  jm^i^ 
anmtm,  for  all  kinds  of  tithes  of  fuch  uncultivated  lands,  making 
together  fix  pounds  per  annum.    They  further  faid,  that  ac- 
cording to  the  beft  information  they  had  been  able  to  obtain  of         • 
ancient  people,  moft  of  their  mcfiuages,  &c.  had  been  ancifentlyg 
and  before  time  of  man's  memory,*  mproved  and  cultivated^ 
and  therefore  they  infifted  they  were  not  accountable  to   the 
plaintifffor  any  tidbes  in  kind,  Eqfter  offerings,  or  other  eccle- 
fiaftical  dues  claimed  by  the  bill  arifing  thereon ;  and  that  the 
plaintiff*  was  not  entitled  to  any  recompence  for  the  fame,  fave 
the  faid  modus  or  prefcriptive  fum  of  three  pounds  per  annu$n^ 
and  which  had  been  paid  to  the  plaintiff's  predeccilbrs  down  to 
Eajler  1 768. 

The  plaintiff  replied;  the  defendants  rejoined ^  and  wit-  Thecaolb 
fieffes  were  examined  for  the  defendants  only  ;  and  upon  ^^^ 
hearing  counfel  for  both  fides  \  and  on  reading  an  agreement-, 
dated  the  third  of  December  1692,  figiled  by  feveral  of  the  then 
inhabitants  and  occupiers  of  lands  within  the  parifh  of  Waliony 
touching /I  modus  or  compofition  of  three  pounds  for  tithes  in 
the  faid  pariih  ;  and  reading  the  proofs  taken  in  the  caufe ; 

The  Court  declared,  that  the  feveral  modufes^  as  the  fame  '^^  »oA^  « 
were  ftated  in  the  anfwers  of  the  defendants  were  not  valid  in  ^T^'t^f^ 
law  ;  and  thereupon  ordered  the  deputy  remembrancer  to  take  tithes    decreed 
an  account  for  the  tithes  of  the  feveral  matters  and  things,and  for  with  coat,  but 
Eajler  offerings,  demanded  by  the  bill,  but  without  prejudice  as  ^iomt  frtjuJiu* 
to  any  other  defence,  the  defendants  may  be  advifed  at  any  time 
hereafter,  to  make  in  bar  of  the  plaintiff's  demands  of  fuch  tithes 
in  kind ;  the  defendants  to  pay  the  plaintiff  his  cofts,and  further 
dlreAions  to  be  referved  until  after  report. 


Wray  againjt  Barrington  ;  et  i  Contra.  HiLAtrTiMf 

15.  Oso.  3« 

EJfeXy  2/^h  February  1 775. 

^HE  vicar   of  Kin^s  Hatfield^  otherwife  Hatfield  Broad  Oat,  The    vicar   of 

•^     in  the  county  of  EJex,  claimed  all  fmall  tithes  and  Eajier  ^'n^'  Batfaid^ 

offerings  arifing  therein  in  kind,  particularly  tithes  in  kind  of  '•  ^^"^"^^"^ 

wood  fallen  in  certain  woods  called  IValters  Grove,  Bajs  Springs  cutinthex^f 

bnds  callci  HTaher'i  Grovt,  Baft  Spring,  Row  TVood,  and  Gar.and  Spring  in  tbt   Jirunfind  Suarttr  of 
the  jjarifli,  and  to  all  other  fmall  tithes  arifing  therein,  particularly  the  tithe*  of  hops,  wool,  and  applet. 
$€9  Irinlcy  College  -»,  Barrinjton,  twcniy-fiftb  o(  NovmUr  J784,  Mich.  Term,  25,  Ceo.  3. 

Row 
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WiAT  Row  Wioodf  and  Garland*!  Springs  in  the  Brunfend  ^umrtir  or 
agmnft  the  faid  parifh  ;  and  ftated,  that  the  defendants  Barrirtg'* 
^**5 /T^^^*  *  ^^"^  7ifoiw/y&«i  and  Green  occupied  large  farms  }  and  they  had  had 
$i  9ntra.  thcrcon  apples,  clover- feed,  hops,  tirrnipsy  milk,  calves,  wool^ 
fowls,  and  barren  cattle  ;  that  the  tithes  in  kind  thereof,  and. 
Eafier  ofierings,  were  due  to  the  plaintifF;  that  the  defendantsi 
the  mafter,  fellows,  and  fcholars  of  Trinity  College^  in  Canter* 
bury^  were  feifed  in  fee  of  the  faid  reflorj  impropHate;  that 
the  defendant  Barrington  was  lefiee  of  the  great  tithes  thereof^ 
but  that  neither  he  nor  his  anceftors  had  ever  taken  anj  tithe< 
of  wood  or  fmall  tithes  \  and  that  the  fame  belonged  to  him  at 
vicar  of  the  faid  pariih  \  and  he  kt  forth  the  former  fuit,  againft 
Jocelyn  for  the  tithes  of  his  woods  in  the  Brunfend  Quarter {a)\ 
^ND  PRATED,  that. the  defendants  Barrington^  Green^  and  Th^ 
mafon  might  ^efpef^ively  account  with  him  for  their  titheabk 
matters  for  the  time  aforefaid,  and  fet  out  a  full  account  thereof 
and  pay  him  xht  Jingle  values  of  the  fame  ^  that  the  mafter,  fel- 
lows, and  fcholars  of  the  college,  and  Barrington  might  M 
forth  their  feveral  claims  to  the  tithes  of  the  underwood,  cut 
as  aforefaid,  and  to  the  fmall  tithes ;  and  that  his  tight 
thereto  might  be  eftabliflied. 

The  defendant   Barrington  and  Othcl-s  admitted,  that  the 
y  {plaintiff  was  vicar,  but  not  that  he  was  etititled  to  all  fmall  tithes 

znd  Eajter  oSerings  as  demanded  by  the  bHl,  or  td  th«  tithfes  of 
wood  in  the  Brunfend  garter  of  the  parifh  ;  and  faid,  that  be 
had  claimed  and  received  the  tithes  of  wool,  apples^  and  hopSi 
but  that  they  and  the  former  vicar  had  only  received  them  bf 
permiflion  and  not  by  right  or  endowment. 

The  defendant  Barrington  faidj  that  he  waS  owner  of  the 
Hvoeds  in  the  Brunfend  garter  ;  that  he  had  cut  ftvei^al  of  them j 
at  fuch  and  fuch  times,  in  fuch  and  futh  quantities,  and  to  fixch 
and  fuch  values ;  that  the  faid  wood  was  a  great  and  not  a 
fmall  tithe,  and  that  therefore  the  plaihtiffj  as  vicar,  could  not 
be  entitled  thereto  :  and  he  fet  forth  hii  leafe  from  the  coHege^ 
dated  the  twentieth  of  January  1761^  and  infifted,  that  by  vir- 
tue thereof,  he  was  entitled  to  all  the  great  and  fmall  tithes  in 
the  faid  reftory,  arid  to  the  tithes  of  wood  there,  except  to 
fuch  as  the  vicar  could  pro^c  he  was  entitled  to  by  endowment 
or  prefcriptiori-  ,  / 

Thei  defendants  Green  and  ThomafoH  faidj  that  they  had  al- 
tirays  paid  their  great  and  fmall  tithes,  except  of  wool,  apptot 
and  hops,  to  the  defendant  Barrington  \  and  that  they  had 
compounded  with  him  for  all  their  tithes,  at  two  (hillings  aad 
fixpence  in  the  pound. 

The  defendants  Barrington^  Green^  and  Thotnafon  admitted, 
that  they  had  the  titheablc  matters  ftated  in  the  bill,  but  infiftco, 

{a)  Wray  •.  Jocdyn,  aote  page  %q\.  ^^^ 
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that  the  vicar  was  not  entitled  either  to  them  or  to  any  other       Wkat 
fiha)]  tithes,  or  to  the  tithes  of  wood  or  Eajler  offerings,  but         ^i»^fi 
that  the  fame  were  veiled  in  ihe  College^  and  by  leafe  in  the  Ba«iinotokj 
defendant  BaYringtw.    And  they  faid,  that  they  believed  that      ''^^^^** 
all  the  lands  in  the  parifh  had  been  formerly  part  of  the   po& 
feflions  of  the  diflblved  monaftery  or  pViory  of  Hatfield  Regis^  or 
Hatfield  Broad  Oai,  and  were  thereby  exempted  from  the  pay- 
ment of  any  tithes. 

The  defendant  Gfv^xi  admitted,  that  the  plaintiflFhad,  in  the 
year  1753,  taken  of  his  father  tithe  of  wool,  but  had  not  re- 
ceived any  Eqfier  offerings,  and  he  mentioned  fome  other  in* 
fiances  as  to  other  tithes. 

The  defendant  Barrington  infifted,  that  the  plaintiff!  as  Vicar^ 
was  not  entitled  to  any  tithes  or  offerings  ;  that  the  fa^ne  had 
been  heretofore  granted  by  Hettry  the  Eighth  to  Trinity  College^  in . 
Cambridge  \  that  the  college,  being  fo  entitled,  had  demifed  the 
fame  to  him  by  the  faid  leafe  \  and  that  he  had  in  his  cuffody  fe- 
veral  ancient  writings  dated  in  1631,  wherein  the  fmall  tithes 
were  mentioned  to  belong  to  him* 

The  defendants  the  College  faid,  that  the  plaintiff^  was  vicar 
of  the  parifli  \  that  he  had  fex  ved  the  cure  there  ;  and  that  by 
ibme  endowment,  ufage,  cuftom,  or  prefcription  they  believed, 
that  he  was  entitled  to  all  the  vicarial  tithes  arifing  therein,  or 
to  fome  compofition  for  the  fame,  but  whether  he  was  entitled  to 
the  tithes  of  wood  in  the  Brunfend  garter  they  could  not  telh 
They  further  faid,  that  they  were  owners  of  thereftoryj  that  they 
had  granted  fuch  leafe  of  the  great  tithes^  with  fuch  refervations^ 
as  ftated  in  the  bill ;  that  Barrington  was  thereby  entitled  to  all 
fuch  tithes,  as  the  vicar  had  not  been  endowed  with  or  was  en- 
titled to  by  cuftom  or  prefcription  \  that  the  former  vicars  had, 
they  believed,  claimed  and  received  tithes  of  wood  in  the  Brun^ 
fend  ^arter^  as  well  as  fmall  tithes,  not  out  of  grace  or  favour^ 
but  as  their  right ;  and  that  therefore  they  had  in  a  former  fuit 
difclaimed,  and  did  now  difclaim  all  right  to  the  tithes  of  wood  • 
there,  and  fmall  tithes  arifing  in  the  parifh,  apprehending  that 
neither  themfelves  nor  their  leflee  were  entitled  thereto,  but 
that  they  belonged  to  the  plaintiff*  as  vicar. 

The  plaintiff*  replied  to  the  anfwer  of  the  defendants  Bar^ 
rington  and  others ;  and  witnefles  were  examined  on  both  fides  | 
and  the  caufe  was  fet  down  for  hearing }  and,  by  order  obtained 
by  the  plaintiff^  in  the  crofs  caufe^  dated  the  twenty- fecond  of 
June  1755)  both  caufes  were  ordered  to  be  heard  together. 

The  defendant  Barrington  filed  a  crofs  bill  againft  /f.  Wray^ 
clerk,  and  the  College,  fetting  forth  the  leafe,  and  infixing,  that 
by  virtue  thereof  he  had  received  the  tithes,  thereby  demifed. 

Vol.  III.  I  i  from 
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Wb  at        from  the  parlthioners,  as  they  became  due,  and  had  duly  paid  fie 
nictnjf     ^  rcferv^ed  rents  thereih ;  that  the  defendant  iPray^  as  vicar,  had  fct 
etiCoiuim,  '  ^P  ^  claim  to  the  fmall  tithes  of  the  parifh,  and  to  the  tithe  of 
wood   in  the  Briinfend  ^arter^    and  particularly  in    Waket^s 
Gr&w.^  Row   iPosdf  Ba/s    Springs   and  Gatloftdi  Spring  M'i/Ml\ 
that  the  faid  woods  were  ancient  demgfne  lands ^  and  had  formerly 
h'ttn  part  of  the  ancient  poffeflions  of  one  of  the  king's  of  Eng-- 
landf  and  exempt  from  the  payment  of  tithes,  except  to  the 
owner  thereof ;  that  he  w^,  by  virtM  of  th€  faid   (eafe  from 
the  faid  college,  entitled  to  all  the  great  and  fmlill  tithes  ill  the 
faid  parifli,  and  to  the  tithes  of  the  wood  of  his  own  woods, 
becaufe  they  were  ancient  demefne  lands^  and  the  tithes  thereof 
never  granted  away  \  that  b^ing  his  own  woods  the  tithes  of 
right  belonged  to  him  5  that   the  ftveral  ftipends,.  payments, 
and  fufns  ctf  money,  ftated  in  thfe  graYit,  had  bfec^  given  by  the 
priors  of  Huffi^ld  Rtgis  to  the  convent  of  Saint  Botoiply  in  CoU 
cbejler\  a«d  that  he,  Barrifigtofij  had  covenanted  to  pay  to  the 
Vicar  oiHuifield  ten  pounds  upon  Ladj  Day  and  Michaelmas  Dajf 
in  lieu  cff  M  tithes ;  that  fvch  piaytnents  and  ftipend  had  been 
accepted  by  the  feveral  vicars,  m  ftiU  fatisfaftton  of  all  dues 
whatfoevcr,  which  the  vicar  could  cteim  frotn  tbe  Co/l^e,  as  a^- 
propriators  of  the  (aidredlory,  or  ftrom  him;  that  he  had  been  < 
poir^{red  of  the  great  and  fmall  tithes  of  the  faid  redory  above 
forty  years  (under  the  leafes  of  the  College)  by  a  con^Jiiisn  of 
two  (hillings  and  fixpence  in  the  poand  rent ;  and  that  the 
fmall  tithes  were  included  in  fuch  compofition.     He  t?hen  ftated, 
that  he  was  feifed  in  his  dimefne  as  of  fee  of  the  lordfiHp  of  maaor 
of  Kings  Hatfield^  ot  Hatfield  Broad  Cak^  in  the  fevtfrtl  maneri 
of  Barrington  Hallf    Balltngtofij    Af at  chin  Barns  f  Brenth  HaH^ 
and  in  the  foreft  and  chafe  of  HatfUldy  which  were  demefne  lands% 
and  that  the  fame  had  been  granted  by  former  kings  to  his  an** 
ceflor }  that  he  was  feifed  of  the  manor  of  Prior's  HM^  and 
the  priory  of  Kings  Hatfield^  being  an  ham^let  in  the  faid  pa- 
ri fli,  called  the  Town  ^larter^  and  the  lord&ip  of  King*s  Hat' 
fields  granted  to  Thomas  Noke^  and  by  him  conveyed  to  his,  the 
plaiutitf 's  anceftor  and  his  heirs,  and  that  the  fame  had  de* 
fcendcd  to  the  phiutiff;  that  the  faid  manor  and •redory,whi^ be- 
longed to  ths  Ccllegey  and  had  been  dcmifed  by  tbem  to  hwn>  were 
formerly  the  pofleffions  of  the  diflolved  priory  of  Kings  Hat- 
fiMs  and  were  ancient  demefne  4  that  ho,  as  'Aay  "hrtprtpritftoTy  was 
entitled   to  all  tithes,  both  ^reat  and   fmall^  there ;  that  the 
vicars  were  never  inftituted  or  induced  into  the  faid  Vicarage, 
but  held  the  feme  by  fequiftration ;  that  if  the  former  viiars 
had  ever  taken  amy  tithes  in  the  faidpariih^  his,  tlie  plaittiff''S» 
anceilors  had  permitted  the  fame  to.betakenout  of  benevolence 
and  not  of  right;  that  the  College  having  demifed  to  him  **att 
*<  tithes  whatfoe^er,"  ought  to  fupporthimin  fuch  right,  but 
that  they  had  difclaimed  any  right  to  fuch  tithes,  or  to  make 

him  any  fatisfa£Uon  for  the  fame^  in  cafe  they  had  not  well  de- 
mifed 
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fcffixl  them  to  hfrh.    The  rr^  *///  therefore  prayed,  that  Wraj^        ^'^J 
tfec  vicar,  might  be  decreed  to  account  with  the  plaintiff  jBzrr-  ^     'f^c  oir- 
Ttn^on  for  th^  fmall  thhes,  and  for  fuch  money  as  he  already     ttcOvntt^u  ' 
had  received  for  the  tithes,   and  pay  the  fame  to  him;  that  he 
might  be  reftfaincd  by  injunAion  from  receiving  any  more  and 
deliver  tip  all  title  deeds  or  other  evidences  relating  to  the  rec- 
tory or  manor  ;  and  that  he,  Barrington^  might  be  quieted  and 
eftablifhed  in  his  right  to  both  the  great  and  fmall  tithes  of  the 
parKh  \  that  in  cafe  the  Ccliege  had  not  power  to  demife  all 
fo^  tithes,  then  that  tk  College  might  be  decreed  to  make 
him  fatisfaAion  for  the  fame;  and  that  it  might  be  referred  to 
the  deputy  remembrancer  of  the  Court  to  fotle  the  value  of 
fuch  recompence* 

The  defendant  fFray  admitted  the  Icafe,  and  that  there  was  a 
covenant  therein  to  pay  ten  pounds,  and  infifted  that  he  was  by  ^ 

endowment,  uAige,  <:u{lom,  or  prefcription  entitled,  as  vicar^ 
to  receive  all  the  fmall  tithes  arifing  in  the  parifh,  and  alfo  the 
tithes  in  kind  of  wood  in  tAe  Brunfend  ^/artery  and   particu- 
brly  of  the  woods  before  defcribed.     He  faid,  that  he  claimed 
of  the  plaintiflFthe  tithes  of  fuch  woods  \  and  that  the  CMge  had 
no  right  to  demife  the  fame,  or  any  of  the  vicarial  tithes.     He 
aUb  admitted,  that  he  had  received  the  feveral  fums  of  the  occu- 
piers for  their  faid  th^hes,  as  fet  forth  in  the  bill,  and  infifted  that 
he  had  a  right  fo  to  do  ;  and  he  fet  forlh  the  former  fuit  and 
decree  in  this  courts  and  infifted,  that  the  ieveral  payments,  men- 
tioned to  be  paid  to  the  vicar,  were  not  given  by  the  faid  priors 
or  granted  by  limry  the  Eighth  to  the  vicar  in  confideration  of 
tithes,  but  for  the  augmentation  of   the  vicarage.     He  alio 
faid,   that  he  believed  the  vicar  of  the  parifh   had  been  en- 
dowed long  before  the  diflblution  of  the  monaftery,  and  that 
there  was  a  mapfe  and  a  glehe  belonging  to  the  faid  vicarage  \ 
but  that  he  could  not  tell  when  fuch  endowment  was  made  ; 
but  be  infifted,  that  the  immemorial  payment  of  fmall  tithes 
was  evidence  that  the  faid  endojprment  once  exifted.    He  further 
faid,  that  he  believed  that  the  faid  71  'Noke  held  the  vicarage  by 
jfidofiion,  and  net  by  fequeftration ;  and  that,  ^uen  Atm^s 
Bounty  never  had  been  added  thereto.  He  denied,  that  he  had  the 
keys  of  the  chancel,  or  that  he  had  taken  out  any  books  or  deeds. 
He  alfo  faid,  that  he  believed  that  the  woods  in  the  Brunfend 
Quarter  were  ancient  demefney  or  formerly  part  of  the   ancient 
pofleffions  of  one  of  the  kings  of  England^  and  therefore  exempt 
Irom  the  payment  of  titles.     He  admitted,  that  he  had  received 
die  feveral  fums  ftated  in  the  bill  for  vicarial  tithes,  and  infifted 
that  be  had  aright  fo  to  do, and  denied  that  the  ieveral  payments, 
alfo  mentioned  in  the  bill,  to  the  vicar  for  the  time  being,  was  in 
ftU  fatisfa£tionofhis  right  of  fmall  tithes,  or  that  the  faid  fmall 
tithes  belonged  to  the  plaintiff  as  leflee  to  the  College.     He  alfo 
-admitted,  that  Banrwgton  was  feifed  of  the  lordffaip  trf*  Hatfield 

I  i  2  Broad  ' 
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Wr  AT  Broad  Oaky  and  the  feveral  manors  in  the  bill  mentioned^  hot  fatd^ 
Mgaitifl  ^1^^^  j^g  knew  not  that  they  were  ancient  demefnes^  but  that  he 
^'V^J^***  had  heard  that  fome  lands  in  the  partih  were  called  fo.  He 
alfo  admitted,  that  the  faid  premifet,  as  alfo  the  refhny, 
had  been  formerly  parcel  of  the  pofleifions  of  the  iate 
dilTolved  monaftery  or  prfory  of  King*!  Hatfield^  or  HatfiM 
Broad  Oaky  but  denied  that  they  were  ancient  demefne,  or  that 
the  plaintiff  was  entitled,  as  lay  impropriator^  to  the  fmall  dthcs 
there^  He  alfo  admitted,  that  the  faid  vicarage  had  been  aug* 
mented  by  t>r.  darkens  benefaBion^  and  not  by  the  means  or  in- 
fluence of  the  plaintiff;  and  he  put  the  plaintiff  upon  the  proof 
of  the  feveral  matters  and  things  alledged  by  his  bill. 

^he  College  faid,  that  a  leafe  of  the  date,  and  to  the  effed,  as 
in  the  bill  mentioned,  had  been  executed  by  the  College  to  Bar" 
rington  \  that  they  had  thereby  granted  all  fuch  tithes  and 
rights  as  belonged  to  the  faid  reAory,  but  denied  that  it  was 
intended  that  Barrington  fhould  receive  the  fmall  tithes  ariiing 
in  the  parifh,  becaufe  they  had  always  underftood  that  not 
only  Eajier  o&erings  but  the  fmall  tithes  of  the  whole  pa^ 
ri(h  belonged  to  the  vicar  v  and  that  the  fmall  tithes  were  not 
included  in  the  fine,  rent,  and  payments  payable  to  the  CoUegfy 
for  that  it  appeared  by  an  ancient  agreement,  made  the  twenty- 
fixth  year  of  Henry  tie  Eighth^  between  the  prior  and  convent 
of  Haf/leld  znd  Robert  Noke^  then  vicar  of  the  faid  pariib,  that 
the  faid  vicar  (hould  receive  all  fmall  and  mixt  tithes  arifing  in 
the  faid  parifh,  of  all  denominations  whatfoever  ;  bat  the  College 
iniifted,  that  tithe  wood  was  a  great  tithe  and  payaUe  to  the 
reftor  or  his  leffee,  unlefs  the  vicar  could  (hew  an  endowment, 
cuftom,  or  prefcription  to  the  contrary.  They  faid,  that  the 
vicar  had  received  his  tithes  of  right  and  net  out  of  grace  and 
favour,  and  fet  forth  the  former  iuit,  in  which  they  difdaimcd 
any  right  to  the  tithe  of  wood  in  ihe  Brunfend  Quarter  \  but 
denied  that  fuch  difclaimer  entitled  the  vicar  to  an  account  of 
the  tithes  againft  Barrington  without  ihewing  himfelf  entitled 
thereto.  The  College  fiirther  faid,  that  they  believed  that  Bar- 
rington had  received  a  compofition  of  two  fliillings  and  Sixpence 
in  the  pound,  but  did  not  believe  that  fuch  compofition  was 
paid  as  a  fatisfa^lion  for  fmall  tithes;  and  thty  infiftcd,  that 
Barrington  could  not  underdand  that  the  payments  made  by  i 
the  College  and  by  him  to  the  vicar  were  in  lieu  of  tithes,  be- 
caufe the  ten  pounds  was  part  of  twenty  pounds  a^^year  which  ib* 
College  paid  as  an  augmentation  of  the  vicarage,  and  not  in 
lieu  of  the  tithes  the  vicar  had  a  right  to.  The  College  dcnkd, 
that  the  fmall  tithes  of  the  parlQi  belonged  to  Barringtm^  tf 
their  leffee,  and  faid  that  they  were  ready  to  fupport  and 
maintain  the  covenants  and  agreements  in  the  leafe  with  hin^ 
but  that  it  was  not  underftood  thfat  any  other  than  the  great  titbei 
of  the  reitory  were  leafed  to  him,  and  hoped  t  be  Co^rt  woutf 
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aot  decree  them  to  tnake  him  any  fatisfaAion  for  the  tithdi        Wiat 
which  bad  been  uflially  paid  to  and  received  by  the  vicar.    The        fr^'^s^ 
Ctf%^  further  faid,   that  they  believed  that  the  premifcs  men,-  ^^'VcwJ^' 
tiooed  an  the  bill  had  been  formerly  the  f>oirefGons  of  the  mo-     - 
naftery  or  diflblved   priory   of  King^s  Hatfield^  to  which  the 
rc&ory  and  parfonage  formerly   belonged;   but  denied,  that 
Barringtm  was   entitled,   as   iay  impropriator^  or  in  any  other 
right  whateveri  except  as  their  leiTee. 

The  plaintiff  replied  \  the  defendants  rejoined ;  and  witnefles 
were  examined  on  the  behalf  of  the  plaintiff*  and  the  defendant 
JVraj  only ;  and  the  caufes  came  on  to  be  heard  together,  pur* 
iuant  to  the  order  of  the  twenty-third  of  February  inflant ;  when 
upon  hearing  counfel  for  all  parties  ;  and  reading  the  following 
evidence  on  behalf  of  the  plaintiff  Wray ;  v/z.  the  proceedings 
and  the  decree  in  the  caufe  of  H.  Wray  v.  Sir  Conyers  Jocelyn 
and  others  (/I );  the  dcpoiitions  on  both  fides  in  the  prefent 
caufe  ;  a  leafe  from  the  College  to  Barrington^  dated  the  twen- 
tieth of  January  ^761,  of  the  redlory  impropriate  of  Hatfield 
Broad  Oak  \  the  Btjhop  of  Stokely^s  confirmation  from  the  rcgifter 
of  the  Bijbop  of  London ^  dated  the  fifteenth  of  February  I  C32t  of 
three  pounds  per  annum,  to  be  paid  to  the  Prior  of  Hatfield ;  and 
on  full  debate  of  the  matter  j 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account,  without  cofts,  of  what  was  due  firom  the  defendantt 
Barrington^  Green,  and  Thomafon  to  the  plaintiff  fFray  for  the 
tithes  of  hops,  wool,  and  apples,  and  alfo  for  Eafter  offerings, 
for  the  times  demanded  by  the  bill }  and  that  they  do  feverally 
pay  to  the  plaintiff  what  fliall  be  reported  due. 

The  CpuRT  further  ordered,  by  confent  of  the  defendant 
Wray,  that  the  crofs  bill  be  difmiffed  without  cofts,  as  to  him,  but 
that  Barrington  do  pay  the  mailer,  fellows,  and  ibholars  of  the 
college  of  the  Holy  and  Undivided  Trinity,  within  the  town  and 
UDxvcr6tj  i^  Cambridge,  their  cofts  in  the  faid  grofs  ca^fe. 

(<t)  Ante,  page  204, 

The  Bishop  of  Exeteh  againfi  Skinner  HitAivTitM 

**  15.  Gio.  3. 

Devon/hire,  zZth  February  J  775. 

^HE  billftated,  that  in  the  year  1762,  the  plamtiffwas  con-  The  fpeciaiman- 
*  fecrated  Bifbop  rf Exeter  \  that  the  redory  of  Siobroote,  in  nerin  which  the 
the  county  of  Devon,  was  then  held  by  him  in  ammendam,  J|^*^'  °5  ^^' 
whilft  he  fhould  live  and  continue  Bifhop  of  Exeter',  that,  as  ^^pre,'» ^niC* 
re£h>r,  he  was  entitled  to  all  tithes,  great  and  fmall,  yearly  arif-  tied  to  the  great 
ing  therein  \  that  the  defendant  had  ever  iince  occupied  two  me£-  snd  iwA\  tithet 

ofehe|}arUh,pa|-f» 
ticularly  the  tithes  of  wheat,  barley,  oati,  sulk,  firrwoodi  garden  Auff,  and  iruit. 

113  fuages^ 
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TBcBxtHOp  or  fudges,  With  the  appurtenances ;  that  he  Ibad  paid  a  compofitioil 
ExiTiR  of  fix  pounds,  feven  ihillings  per  annum  for  the  tithes  thereof, 
again/  ^^^  f^^^  being  about  two  fhillings  in  the  pound  of  the  ann^ 
value,  and  the  general  rate  of  compofition  in  the  parifh  i'  that 
in  the  year  1 763  he  applied  to  the  curate,  who  ufually  received 
the  tkhcs,  and  infiiled  on  an  abatement  to  be  made  in  the  iud 
compofitfOR,  by  reafon  of  fome  improvements  he  had  madeoa 
his  eflates  ;  that  the  faid  abatement  was  refufed  to  be  made^ 
and  that  his  tithes  had  from  that  time  been .  payable  in  kind. 
The  bill  then  fet  forth  the  feveral  titheable  matters  which  the 
defendant  had  upon  his  faid  mefluages  and  lands  ;  the  tenden  he 
had  made  to  the  plaintiff  for  the  tithes  thereof^  and  that  iht 
Si/hap  had  refufed  to  accept  of  the  fame.  The  bill  then  charged^ 
that  the  ufual  mode  of  tithing  wheat  in  the  parifh  was  for  the 
farmer  to  bind  it  into  (heaves  and  fet  it  up  in  ftitchcs  or  (hocks 
of  ten  (heaves  each  ;  that  the  redor  ihould  have  every  tenth 
flitch  or  fhock,  beginning  at  the  gate,  or  end  of  the  fidd  next 
the  gate  where  the  farmer  carried  out  his  own  wheat  j^  that  a 
bough  fhould  be  put  on  every  fuch  tenth  flitch  or  fhock  \ 
that  if  aay  odd  flitches  were  left,  the  farmer  fhotdd  take 
a  fheaf  from  each  flitch,  and  put  them  together  with  a  bough 
thereon  for  the  redor  j  that  notwithflanding  fuch  cudom  the 
defendant  tithed  all  his  wheat  in  one  year  by  fetting  out  one 
fheaf  out  of  every  flitch  ;  and  that  the  fame  being  contrary  to 
the  cuftom  was  refufed  to  be  accepted  of.  The  bill  then 
ilated,  that  the  cuflom  of  tithing  barley  and  oats  in  the  parift 
was  for  the  farmer  to  bind  the  fame  into  (heaves,  and  then  to 
gatlier  them  into  heaps  called  dozens,  confifHng  of  twel?e 
Iheaves  each  ;  that  the  reftor  was  to  have  every  tenth  heap  for 
tithes }  that  if  there  were  any  odd  dozens  a  flieaf  was  to  be 
taken  out  of  each  and  put  together  for  the  re£lor,  with  boughs 
placed  thereon  like  as  for  wheat  ^  that  the  defendant  having  in 
fome  of  the  faid  years  tithed  the  faid  wheat,  oats,  and  barley  in 
an  unfair  way,  by  fetting  out  one  iheaf  out  of  every  ititch  and 
dozen,  the  fame  were  not  accepted  ;  and  that  he  had  alfo  re« 
fufed  to  account  for  his  other  titheabk  matters  and  things  in  a 
fair  manner.  The  bill  therefore  prayed  an  account  and  pay-^ 
ment. 

The  defendant  admitted  that  the  plaintiff  was  Bj/bcp  ifExdefy 
and  re£lor  in  cormnendam\  that  he  was  thereby  entitled  to  all  tithes, 
both  great  and  fmalU  arifmg  m  the  parifh ;  that  he,  the  de- 
fendant, was  occtypier  of  two  mefluages  and  )a»ds  in  the 
faid  parifli  \  that  it  was  ufuil  for  the  curate  thereof  to  cdlefi 
the  tithes ;  but  be  dented  that  he  had  ever  entered  into  aay 
compofition  for  his  tithes  at  fix  poaodSf  feven  (faiilings  a-ynr, 
as  it  was  more  thaa  he  ought  to  pay,  but  that  he  did  for  peace 
fake  pay  the  fame  for  fome  years ;  and  that  imagining  himfdf 

overcharged  he  defired  an  abatement  of  a  guinea  a-year^  and 

the 
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the  fame  being  refufed  he  had  cvcrfincc  fairly  paid  or  tendered  ThiBisjcjof 
his  tithes  either  in  kind,  or  by  ancient  modufes  for  the  fame.       ^*'^'l* 
He  admitted,  that  in  the  year  1763  he  had  fixteen  Iambs  fallen,      SKfNK«». 
and  that  the  plaintiff*  was  by  cuftom  entitled  to  and  had  received 
the  third  Iamb  for  the  tithe  thereof;  but  he  infifled  that  he  was 
not  entitled  to  more  than  one  halfpenny  for  the  tithe  of  each 
lof  the  fix  odd  lambs,  and  that  having  reiufed  to  accept  the  faiue 
the  tithes  of  the  faid  fix  lambs  remained  unpaid.  '  He  fet  forth 
his  titheable  matters,  and  what  tithes  had  been  received,  and 
what  remained  unpaid  for  the  following  years.    He  denied  the 
cuftom  of   tithing  of  wheat,  as  ftated  in  the  bill^  and  faid, 
that  the  immemorial  cuftom  of  the  parifh  was  to  take  the  tenth 
flieaf«  to  begin  at  the  end  of  the  field  next  to  the  gate  from 
whence  the  farn^er  carried  out  his  nine  parts^  and  fo  to  continue 
to  the  end  of  the  field ;  that  if  the  farmer  fet  up  his  nine  parts  he 
was  to  fet  up  the  tenth  part  alfo ;  that  he  therefore  fet  out  hb 
fheaves  and  gave  notice  thereof  according  to  cuftom,  but  the 
plaintiffrefufed  to  take  the  tithes  thereof  away»and  that  they  rotted 
W  the  ground.     He  alfo  denied  the  cuftom  of  tithing  barley  and 
oats,  as  ftated  in  the  bill,  and  inflfted  that  it  was  the  fame  as  in 
tithing  wheat  ;  and  he  fet  forth  the  quantity  of  wheat,  barley, 
and  oats,  and  the  other  titheable  matters  which  he  had  had.    He 
alfo  ftated  a  modus  of  elevenpence  for  every  cow  milked  in  tlie 
parifh,  in  lieu  of  the  tithe  of  milk ;  another  modus  of  one  penny 
for  every  hearth  or  wood  penny  \  alfo  a  garden  penny  and  a 
hoard  penny,  and  faid,  that  the  wood  penny  was  in  lieu  of  all 
wood  burnt,  confuoled,  or  fold.     He  infifted,  that  the  feverai 
tenders,'  mentioned  in  bii  anfwer,  were  the  full  values  of  the 
tithes  for  which  they  wet e  made  \  and  that  they    had  been 
refufed  with  a  view  to  injure  and  opprefs  him.     He  denied, 
.that  he  had  ever  refufed  to  difclodfe  the  particulars  of  his 
•  titheaUe  matters,  as  fuggefted  in  the  bill,  and  by  his  anfwer 
offered  to  pay  fevoi  pounds,  eighteen  fhilUngs,  and  fixpence  to 
the  plaintifif,  a9  and  for  the  full  value  of  the  fmall  tithes  which 
had  arifen  on  the  faid  premifes,  during  the  feveral  years  in  the 
bill  mentioned. 

The  plaintiff"  replied  ;  the  defendants  rejoined  j  and  witneflcs 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  \  and 
reading  the  feveral  proofs  takeh  in  the  caufe  ; 

The  CoOrt,  which  was  full,  ordered,  by  the  confent  of 
eeAinfel  on  both  fides,  the  defendant  to  pay  the  feven  pounds, 
eighteen  fhillings,  and  fixpence,  the  B\fbop  of  txeter  agreeing, 
for  the  fake  of  peace  and  to  prevent  further  trouble  and  e^cpence, 
.  to  accept  the  fame,  in  fnll  of  the  tithes  demanded  by  the  bill, 
nUhoMgb  a  much  larger  fum  was  due  to  him  for  the  fame^  with 
cofts  of  fuit« 


I  i  4  ^Parrt 
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hila«tTi«ii  Parry   azainji  Thomas. 

Carmarthenjbire^   %%th  Ftkruary  J  775. 

t^  ofTh^e'^^'?  m  T*^-^  impropriator  of  S/wV//  P//^V,  in  the  county  of  Carmt^ 
of  S/.  p!^r'i,  *  'rt^i*  claimed  the  great  and  fmall  tithes  which  had  arifea 
inthcboiovghof  on  Cotmy  Temmeni  for  eight  years  laft  paft. 

Catmartbct-'f      IS 

cntjUcd  40  the  Tihe  defendant  infided,  that  the  premifes  called  C&nny  Tetiem 
tithes  in  kind  fpr  ment  werc  wholly  exempt  from  the  payment  of  tithes  either 
the  £tfm  and  Jq  ti^d  q^  bv  »mmL/,  for  that  they  were  parcel  of  the  lands  which 
!r^«r*  formerly  belonged  to  the  priory  of  Saint  Peter  ;  that  the  faid 

lands  had  been  ever  exempt  from  the  payment  of  tithes  at 
the  time  of  paillng  the  ftatuteof  31.  Hen,  8.  and  that  fuch 
exemption  and  difcharge  being  confirmed  by  that  ftatutCf  the 
faid  lands  continued  exempt  therefrom;  that  he  had  paid 
the  tithes  for  the  other  lands  he  occupied ;  and  he  fet  forth 
the  quantity  of  land  Conny  Tenement  contained  ;  but  faid,  he 
could  not  fet  forth  the  corn  he  had  reaped  therefrom,  he  hav- 
ing kept  no  account  thereof ;  and  faid,  that  he  occupied  th« 
fameas  undertenant  to  Jefus  Collegey  Oxfori. 

The  plaintiff  replied  %  the  defendant  rejoined  ^  and  thecaofc 
being  at  iflue,  and  publiration  paflcdi  it  came  on  to  be  heard  \ 
and  now  upon  hearing  counfel  for  the  plaintiff;  and  no  counfel 
appearing  for  the  defendant  ;  and  an  affidavit  of  fervice  oifub* 
poena  to  hear  judgment^  and  alfo  the  bill  being  read  ; 

The  Court  ordered  the  deputy  renwmbranccr  to  take  an 
account  of  what  was  due  for  the  feveral  titheable  matters  and 
things  which  had  arifen  on  the  faid  tenement  and  lands  called 
Connjj  in  the  parifh  of  Saint  Peter ^  within  the  borough  of  Car^ 
martheni  in  the  bill  mentioned,  during  the  time  demanded  bj 
the  bill,  unlefs  caufe  were  fliewn  to  the  contrary  ;  and  on 
the  third  of  July  1775,  no  caufe  having  been  (hewn«  the dccr^ 
of  the  twenty^eighth  day  oi  February  w^  made  abfolute. 


HftAiTTEtM  Clarke  againjl  RoADa. 

15.  Gio.  3»  • ' 

Hertford/bire^  2d  March  1 775. 

The  reaor  of  HpHE  Tcftor  of  Eljlree^  in  the  county  of  Hertford,  claimed  all 
Eijireei  \v  Herg.  X  tithcs,  both  great  and  fmall  ariiing  therein  in  kind  ;  and 
{fu^mhi' re" t  ftated,  that  there  was  within  the  faid  parilh  a  huge  extent  of 
and  Cmall  tithct  good  paiture  land  called  Barham  Wood  Common^  coniiftiog  of 
ofthepanftiand  one  thoufand  acres;  a  <^uantity  exceeding  all  the  other  land  in 
of  Barham  Wtod  the  parifh  ;  that  according  to  the  cuflom  of  the  Manor  of  Bar^ 
Qmmon  in  k.nd.  ^^^  jfr^^  otherwife  Boreham  Park,  the  faid  common  was  onlj 
Secanoxher  caufe  to  be  flocked  with  cows,  breeding  cattle,  dry  cattle  of  the 
Eaftcf  ao,  Geo.  fgo^j^  tijjd    geldings,  and  brood  mares,  but  not  with  fhccp  or 
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Vith  any  other    cattle  whatever;    that  the    defendants    oc-      Claik« 

cupied  certain  meJTuages,  lands,  yards,  orchards,  and  gardens       ^g'^"^ 

in  the  parilh,    and   had  kept    fheep,  lambs/  hogs,  pigeons,  ^*°'' 

f>Ottltry,  fruit,  herbs,  and  bees  thereon ;  that  they  had   kept 

upon  the  faid  common,  and  on  their  faid  land^  feveral  geldings, 

breeding  and  milch  cows,  brood  mares,  and  divers  other  kind 

of  cattle  which  had  produced  mrlk,  calves,  and  colts  ;  that^they 

had  made  feveral  thoufands  of  faggots  from  their  faid  lands ; 

that  they  had  pot  fince  Michaelmas  1758   accounted  with  him 

for  his  tithes  of  the  feveral  matters  aforefaid,  or  any  fmall  tithes, 

but  had  pretended,  that  he  t%'as  not  entitled  to  tithes  in  kind,  but 

that  there  were  certain   modufis  payable  in  lieu  thereof.     The 

plaintiff  then  charged  that  there  were  no  modufis  in  the  parifh  ; 

and  infiiled,  that  he  was  alfo  entitled  to  an  herbage  or  agiflment 

tithe  of  all  barren  and  unprofitable  cattle  depaftured  on  Barham 

Wood  Common  grounds,  which  the  defendants  feverally  enjoyed 

in  the  parilh.    He  further  faid,  that  when  he  and  his  predeceC- 

fors  received  two  fhiiiings  in  the  pound,  as  a  compofitidn,  ia 

lieu  of  all  great  and  fmall  tithes,  or  one  (hilling  in  the  pound, 

in  lieu  of  fmall  tithes,  he  never  paid   any  land  tax,  in  refpefi: 

of  fuch  tithes,  but  that  the  parifh  having  affeiTed  him   to  tie 

land  tax,  he  at  Michaelmas  1758  gave  them  notice  that  he  would 

take  his  tithes  in  kind  for  the  future ;  that  they  had  fince  that 

time  permitted  him  to  take  the  tithes  of  hay  in  kind  ;  and  that 

the  agreement  to  take  two  (hillings  in  the  pound,  as  aforefaid, 

was  only  during  pleafure.    The  bill  therefore  prayed  an  acco)int 

of  all  the  faid  tithes  fince  Michaelmas  1758. 

The  defendants  admitted,  that  the  plaintiff  was  reftor  of  the 
parifh,  and  entitled  to  the  tithes  thereof,  or  to  fome  modus  in 
lieu  of  the  fame.  They  alfo  admitted  there  was  a  common  of 
pafture  therein  called  Barham  Wood\  that  there  w^  a;  cuflom 
that  the  inhabitants  fhould  not  turn  any  fheep  upon  the  faid 
common,  but  that  they  might  and  had  been  accuflomed  to  de- 
pafhire  any  other  fort  of  cattle  thereon  j  that  they,  the  defend- 
ants, had  rented  lands  in  Elflree^zaA  alfo  in  the  pariihes  oi  Alden^ 
ham  and  Edgware  ;  and  they  fet  forth  their  titheable  matters,  and 
faid,  that  neither  the  plaintiff,  nor  any  reftor  of  Eljiree,  had  any 
right  to  tithes  in  kind  of  any  of  the  titheable  matters  aforefaid, 
for  that  there  was  a  modus  to  pay  an  halfpenny  to  the  reftor  for 
every  (heep  wintered  in  the  parifh,  and  not  fhorn  therein, but  that 
if  the  fheep  were  ffiorn  therein  then  the  reftor  was  entitled  to  the 
tithe  wool  of  fuch  fheep  in  kind  :  <hat  there  was  another  modus  to 
pay  a  halfpenny  to  the  reftor  for  every  lamb  fallen  in  the  parifh, 
if  fold  before  Saint  Mark's  Day,  and  the  fame  if  the  lambs 
fallen  were  not  a  titheable  number,  but  that  if  the  lambs  fallen 
therein  were  depaftured  therein  on  or  over  Saint  MarlCs  Day^ 
and  the  number  amounted  to  ten,  that  then  the  reftor  was  enti- 
tled to  tithes  in  kind  :  that  there  was  another  modus  to  pay  four- 
pence 
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Clarxs  pence  a  cow,  in  lieu  of  the  tithes  of  calves  and  milk  :  that  there 
again/i  was  anothcF  Modus  to  pay  twopence  a  marc  where  mares  were 
R«ADi.  wholly  kept  for  breeding,  in  lieu  of  the  tithe  of  every  colt  rf 
fuch  breeding  mare  :  that  there  was  another  modus  to  pay  one 
penny  for  every  cock,  and  one  halfpenny  for  every  hen,  on  or 
about  Eajter  Day  in  every  year ;  another  modus  to  pay  fourpencc 
for  every  orchard,  and  one  penny  for  every  garden^  in  lieu  of 
tithe  taken  in  kind  j  but  thlt  to  avoid  further  trouble  they  had 
off<U'ed  him  double  the  fai  J  fums  •,  and  they  faid,  that  the  greater 
part  of  the  land  held  by  them  refpeftively  in  the  faid  parifh  was 
meadow,  which  had  been  commonly  mowed  firft  and  afterwards 
fed  with  cattle* 

The  plaintiff  replied ;  the  defendants  rejomed  \  and  fooa 
mfterwards  the  defendants  Witiiam  Roads  and  Mary  Cockmam  diedy 
and  the  fuit  was  revived  againft  WiUiam  H^itf/bn  and  J» 
Wrighiy  the  executors,  who  appeared  and  anfwered  ;  the  plain- 
tiff replied  to  their  aftiWers}  the  defendants  rejoined}  andwit- 
^  Befies  were  examined  for  both  parties ;  and  upon  hearing  coun- 
fel  for  all  parties,  except  Thtmas  Cockman  %  and  reading  an 
afiBdavit  of  the  ifervice  olfubpmna  to  hear  judgment  \  and  lus 
anfwer ;  and  the  plaintiff  declaring,  that  as  the  faid  defendants 
had  £(iiled  m  proving  the  fcveral  mdufat^  he  was  willing  to  waive 
entering  into  an  account  for  the  value  of  the  iaid  Marj 
Road/  fmall  tithes,  and  to  accept  the  faid  two  feveral  yearly 
fums  of  fifteen  ihillings,  and  fifteen  ihillingSy  mentioned  in  her 
anfwer,  as  the  value  of  the  fmall  tithes  in  luiid  due  from  her  for 
the  years  1 759  and  1 760  \ 

The  Court  ordered  the  executors  of  Mary  Roads  to  pay  the 
fame ;  and  the  defendant  Thomas  Cockman  to  account  for  the 
value  of  the  feveral  fmall  tithes  which  liad  arifen  on  the  lands  in 
his  occupation  in  the  faid  pariih,  during  the  time  demanded  by 
the  bill,  with  cofts,  unlefs  caufe  were  (hewn  to  the  contrary; 
and  no  caufc  being  fhewn,  the  decree  wa$,  on  the  twelfth  of 
JDecemier  1775,  made  abrolutet 

The  Court  fulu 
iA,T»T»M  Wilson  againj  Hoopej^. 

'5  ^'°-  >  Somcrjctpre^  Zth  May  1775. 

The  vicar  of  '^HR  Vicar  of  Mr^£  Ci/rry,  With  the  chapehries  of  ^^ /Aitf^ 
sZtf^^y/  'h  ^"^  *^^^^  Gf-^gf^y  otherwife  Stoke  Saint  Greg^y  in  tlw; 

cr.diicd  to '  the  ^^^"'^^y  ^^  Somtrfet^  thereto  annexed,  claimed  the  fmail  tithes 
t.ii)C8,cKccptof  in  kind  which  had  yearly  arifen  there  on  the  lands  of  the  do* 
niikand garden  fendants,  for  ten  year^  paft. 

fluffy  in  kind. 

s.canoihcrcaufc  "^^^^  defendant  Hooper  faid,  that  the  plaintiff  waS|  he  believed, 
HiiaryTcrin,ii.  prefentcd  to  the  vicarage  and  chapclrles,  at  the  time  mentioned 
Ceo.  3.  in  the  bill ;  but  that  he  had  not,  either  by  himfelf  or  by  a  curate, 

duly   performed  the  cure  thereof,  for  that^  efjpecially  of  late 

I  years, 
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years,' he  had  feldom  reiided  thereiBi  and  had  wholly  omitted  Wit»ow 
divine  fcrvice  in  the  faid  church  and  chapelries  for  twelve  *  "^fi 
months  together,  fince  June  1760;  that  he  had  frequently  H«>fi». 
married  perfoas  in  the  faid  parifh  without  publiOxing  the  banns 
or  having  any  licence ;  and  that  he  was  not  entitled  to  the 
tithes  in  kind  claimed  by  the  bill }  for  that  the  feveral  modufes 
following  were  payable  at  Eafler  in  lieu  thereof,  viz,  twopence 
for  every  fummer  milch  cow^  in  lieu  of  tithe  milk  \  three  half- 
pence for  every  heifer  and  winter  milch  cow,  in  lieu  of  tithe 
milk ;  one  penny  for  every  garden^  in  lieu  of  the  tithes  of  the 
garden  ftuff" growing  therein  ;  twopence  for  every  calf  fallen 
under  feven^  and  if  feven,  eight,  nine,  or  ten>  then  eight  fhil- 
liog9,  in  lieu  of  tithes  of  calves}  eight  fliilliogs  for  every  other 
tenth  calf  after  the  fir  ft  ten  ;  twopence  for  every  odd  calf  under 
feven  \  and  if  any  or  either  of  the  faid  calves  under  feven  were 
ibid,  to  pay  the  tenth  part  of  the  money  arifing  by  fuch  faie,  or 
if  killed,  the  tenth  part  of  the  value  of  fuch  calf,  and  if  reared, 
twopence  for  each  calf ;  one  halfpenney  for  every  lamb  fallen  in 
the  parifb»  under  feven,  and  if  feven,  eight,  nine,  or  ten,  the 
fum  of  two  (hillings  and  (i^^pence,  in  lieu  of  tithe  lambs,  and  if 
feven,  eight,  nine,  or  ten,  after  the  firft  ten,  the  like  fum  of 
two  (hillings  and  iixpence ;  and  for  every  odd  lamb, under  feven, 
after  the  fir(t  ten,  one  halfpenny,  which  fums  were  alfo  paid 
in  difcfaarge  of  tithe  wool  of  fuch  Iambs»  growing  and  increaling 
from  the  fall  to  the  (hearing  thereof,  and  therefore  nothing 
further  was  paid  the  vicar  for  the  tithe  of  wool  and  lambs  ;  for 
firven,  eight,  nine«  or  ten  pigs  fallen  in  the  faid  parifh  the  fum 
of  two  (hillings  and  (ixpence,  in  lieu  of  tithe  pigs  \  ^nd  for 
every  tenth  pig,  after  the  firft  ten,  the  like  fum  of  two  ihillings 
and  iixpence  )  and  for  every  odd  pig*  if  feven  in  number  and 
vnder  ten,  the  like  fum  of  two  (hillings  and  (ixpence  1  for  each 
and  every  colt  faUen  in  the  faid  pari(h,  under  feven,  twopence  ; 
and  if  feven^  eight,  nine,  or  ten»  then  to  pay  the  fum  of  oae 
pound,  one  (hilling,  in  lieu  of  the  tithe  of  colts ;  and  for  every 
other  tenth  colt,  aiier  the  firft  ten,  the  like  fum  of  one  poundy 
one  (hilling;  and  after  the  firftten,  if  there  were  feven,  eighty 
ornine,  the  like  fum  of  one  pound,  one  Ihiliing  ;  and  for  every 
colt,  under  ieven,  after  the  (irft  ten,  twopence;  and  if  any  of 
the  faid  odd  colts,  under  feven,  (hould  be  fold  under  one  year 
old,  the  tenth  part  of  the  money  arifing  by  fbchfale ;  that  two 
ihillings  had  been  ufually  paid  the  vicar  of  the  faid  pariih  and 
chapelries,  for  every  (core  of  fheep  (horn  wkhin  the  fame,  in 
lieu  of  all  tithes  thereof,  and  fo  in  proportion  for  any  greater  or 
lefler  number ;  and  for  the  growth  of  wool  of  (heep  not  (horn 
therein,  one  penny  a  fcore  by  the  week  had  been  ufually  paid  for 
the  tithe  of  fuch  flieep,  and  fo  in  proportion  for  any  greater  or 
lei&r  number ;  one  fhillings  for  every  hogihead  of  cyder,  in  lieu 
of  tithes  of  apples  grown  within  the  faid  pari(h  and  chapelries ; 
and  twopence  for  an  unmarried  man  or  woman,  or  fourpence 
for  a  married  man  and  his  wifcj  bad  been  ufually  paid  the  faid 

vicar. 
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^"-.'^       ▼icar,  in  lieu  of  Enjler  offerings^  and  nothing  othcrwifc  for  anf 
HcoTiji.      P^^'fon  of  fixteen  years  of  age  or  upwards,  In  the  family  of  riich 
jnan  or  woman. 

The   defendants  Collings  and  others  anfwered   to  the  like 

cffeft. 

Tlie  plaintiff  replied ;  the  defendants  rejoined  ;  und  witnefles 

'  were  examioed   on  both  fides  ;  and  upon  hearing  counfel  on 

both  fides ;  and  reading  feveral  depofitions  ;  and  an  endowment 

of  the  vicarage  and  chapeiries^  dated  the  third  of  th^  nones  of 

Ohober  1 234 }  and  upon  full  debate  of  the  matter  ; 

The  Court  ordered  all  the  defendants,  except  H.  Rjfeomie^ 
to  account  for  all  the  tithes  demanded  by  the  bill,  from  the 
^  date  of  the  laft  receipt  given  by  the  plaintiff  to  them  in  the  year 
17689  and  pay  what  fhould  appear  due  thereon,  with  coftSf  the 
bill  I  as  to  fo  much  as  claimed  fatisfa£tion  for  tithes  preceding 
fuch  laft  receipt,  to  be  difmiffed  with  coftsa 

The  Court  alfo  ordered  H.  R^comhe  to  account  for  the 
tithe  of  all  dry,  barren,  and  unprofitable  cattle;  depaftured  by 
him  in  the  faid  pari{h  or  chapelries,  fince  the  time  of  his 
lafl  receipt,  and  pay  what  fhould  appear  due,  with  cofls  \  the 
bill,  as  to  fuch  tithes,  before  the  date  of  fuch  receipt,  to  be 
difmifled  with  cods  ;  the  tithes  in  kind  for  gardens  waived  by 
the  plaintiff,  to  be  without  cofts,  and  Que  penny  a  year  paid  in 
lieu  thereof. 

«  Thb  Court  alfo  ordered  the  following  ifliie,  in  a  feigned 
aAion,  to  be  brought  again  ft  Hooper ^  Collins^  and  Vmningy 
to  try,  *<  Whether  the  plaintiff,  as  vicar  of  the  pariih  rf 
•*  North  Curry^  and  chapelries  of  Wefl  Hatch  and  Stoke  Gregory^ 
*^  otherwife  Stoke  Saint  Gregory^  in  the  county  of  Somer/etf 
**  was  entitled  to  tlie  tithe  in  kind  of  all  milk  arifing  ton 
"  the  defendants  cows,  and  other  the  inhabitants  of  the  faid 
<'  parifh  and  chapelries,  or  to  any  and  what  tnoduf  or  cuftomary 
**  payment  in  lieu  thereof."  The  judge  at  liberty  to  indoiic. 
Sec.  and  farther  directions  to  be  referved  till  after  report* 

After  making  the  above  decree,  the  plaintiff  WUfon  waived 
his  demand  of  tithe  milk  in  kind,  and  thereby  admitted,  that 
there  were  fuch  modufes  in  lieu  thereof. 

EaitxhTirm  Abbot  againfi  Wilkinson. 

15.  Cio.  3. 

Norfclh^  22d  May  177J. 

Thcreaorofthc  ^HE  bill  ftated,  tliat  the  plaintiff,  about  the  twenty-ninth  of 
corfclidatcd  pa-  *  January  1766,  was  inftituted  and  induced  intoihe  rcftory 
mx-,ol!iurnh^m  of  (he  coufolidated  parifhes  of  Burtiham  Saint  Mary^  othcrwifc 

r^fftgau        and  *^  -^' 

Vijbj  in  Norfolk,  claims  of  the  defendant  the  owner  oUbe  Ball  Tsrm^  m  the  faid  pariih,  oenaio  fmall 
tiilie»y  horn  the  time  of  his  indu^lion  on  the  fourth  9i  March  1766,  and  aMb  the  reftoration  of  ninety 
acres  of  gkbe  la«d  lymg  in  the  open  6eid9,  and  which  t^ie  defendant  liad  Gonverced  to  hit  own  vie. 
S.  C.  7.  Bro.P.  C.  518. 

Burnbam 
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Btirbam  Weft^att  and  Ulph^  in  the  county  of  Norfolk  ;  that  he  Abrot 
had  erer  fince  fuch  his  induAion  ))een  re(lor  and  incumbent  ^z^'^ft 
thereof ;  that  he  had  thereby  become  entitled  to  all  the  glebe  Wilkihsoh* 
lands  belonging  to  the  faid  refiory  and  pariflies,  and  alfo  to  all 
the  great  and  unali  tithes,  modufts^  compoiitions,  and  cuftomary 
payments  in  lieu  of  tithes,  Eafter  offerings,  and  all  other  eccle- 
iiaftical  dues  and  duties  ariling  in  the  faid  confolidated  pariflies, 
or  either  of  them  or  the  titheable  places  thereof  \  that ,  the  glebe 
lands  belonging  to  the  faid  confolidated  pariflies  and  re^ory 
vhoUy  conlifted  of  a  great  number  of  fmall  pieces  of  land 
lying  difperfedly  in  the  common  fields  withiii  the  faid  pariihes  or 
one  of  them)  containing  upwards  of  one  hundred  acres  ;  that 
the  faid  pieces  or  parcels  of  land  had  formerly  certain  marks^ 
metes,  and  boundaries  to  afcertain  the  width,  breadth,  extent^  ^ 
and  fituation  thereof  \  that  ever  fince  the  plaintiff's  induAion 
and  for  fome  years  before,  the  defendant  had  been  owner  and 
proprietor  of  a  confiderable  eftate  lying  within  the  faid  confoli- 
dated parifhes,  or  one  of  them,  of  one  thpufand  pounds  per 
^fittum^  particularly  of  a  great  number  of  pieces  or  parcels  of 
land  lying  difperfedly  in  the  faid  open  and  common  fields,  in<« 
termixed  with  or  adjoining  to  all  or  mod  of  the  faid  glebe 
Lnds\  that  he  let  out  part  of  his  faid  eftate  and  lands  to 
tenants ;  that  he  kept  the  other  part  thereof  in  his  own  occupa- 
tion and  manurance)  that  taking  advantage  of  the  negligence 
and  inattention  of  former  re^ors,  and  of  the  plaintiffs  recent  re« 
fidence  in  the  redlory,  and  his  ignorance  of  the  particular  lands 
which  conftituted  the  glebe  lands  thereof,  and  of  his,  the  defend- 
ant, having  formerly  rented  the  fame,  he  had  got  the  fame 
into  his  hands  and  pofleffion,  and  had  let  them  to  feveral  of  his 
tenants,  with  other  lands  of  his  own,  or  had  kept  them,  or  part 
of  them,  in  his  own  occupation,  particularly  thofe  which  laid 
near  to  his  own  lands,  and  had  ploughed  them  up,  defaced, 
deftroyed,  or  taken  away  the  feveral  metes  and  marks  by 
which  they  were  afcertained  and  bounded;  that  by  reafon 
thereof,  they  had  paffed  through  a  variety  of  hands  and  had^ 
fince  any  terrier  was  made  or  taken  thereof,  been  the  property 
of  different  perfons,  whereby  the  plaintiff  was  unable  to  difcover 
or  diftinguiih  fuch  glebe  lands,  or  to  bring  any  ejedlment  for  the 
recovering  the  poffeffion  thereof;  and  that  he  the  defendant 
bad  never  fince  the  plaintiff's  induAion  thereto  paid  him  any 
rent,  or  made  him  any  fatisfa^tion  for  the  ui'e  of  the  faid  glebe 
lands,  fo  held  by  him  or  his  tenants  The  bill  then  further 
ftated,  that  ever  fince  the  plaintiff  had  been  re^or  of  the  faid 
pariihes  the  defendant  had  occupied  a  large  houfe,  garden,  or- 
chard, &rm,  and  lands  lying  within  the  fame,  or  the  titheable 
places  thereof,  and  had  yearly  grown,  fed,  depaftured,  mown, 
cut  down,  and  gathered  clover,  faint  foin,  rye  grafs,  and  other 
grafs  feedsy^  and  turnips  ;  that  be  had  alfo  kept,  agilted,  fed^ 
and^paftured.in  andupon  fuch  lands  and  grounds  v^itbin  thts 
.  faid 
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Aftiict  jaid  patiflieS)  or  the  thheable  places  thereof,  cowS)  Sietpf 
^z^fi  horfes,  oxen,  barren  and  unprofitable  caule;  that  he  had 
n^ilch  cows  which  had  produced  calves  and  milk ;  fows  which 
had  littered  pigs ;  ducks»  bevis»  and  other  poakry,  which  had 
produced  eggs,  dacklings^  chiclceiis,  and  divers  other  titfaeable 
matters  whkh  were  edeemed  Tmall  tithes ;  that  he  had  aifo  in 
his  boufeand  family,  a  number  of  perfons,  fervants,  and  others 
for  whom,  as  well  as  for  himfelf,  he  ought  to  have  paid  Eajhr 
ofFerings.  The  bill  then  further  ftated,  that  the  plaintiff  had 
frequently  applied  to  him  io  difcover,  fet  out^  and  diftingutih 
by  proper  metes,  mark$,  aMd  boundaries  the  feveral  {neces  and 
parcels  of  glebe  lands  fo  h^eld  and  enjoyed  by  him^  and  which 
he  either  let  out  or  kept  in  his  own  hands,  and  cither  to  de-' 
.liver  up  the  pofTeffion  thereof,  or  to  account  with  and  pay  the 
plaintifi^  a  reafonable  rent  or  fsAis&^tien  for  the  fame  %  to  ^ 
cover  the  fever^l  titheable  matters  before  mentioned,  which  he 
had  and  kept  within  the  faid  parilhes  or  titheable  pUces  thereof, 
fince  the  plaintiff  had  been  redtor  thereof,  and  to  fet  out,  fatisiy, 
and  pay  the  plaintifT  the  value  of  fuch  tithes  and  EafUr  of- 
ferings, but  which  he  had  refufed  to  do.  The  bill  there&re 
|)rayed,  that  the  defendant  might  be  decreed  to  paty  the  plaiadff 
a  reafonable  rent  or  other  fatisfaAion  for  the  faid  iands  ;  to  de- 
Hver  up  to  the  plaintiff  the  poffeffion  thereof,  and  the  fevtnl 
terriers,  maps,  plans,  and  field  books  thereto  belonging;  to 
reffore,  fet  up^  or  make  anew  the  ieveral  proper  metes,  bonnda^ 
ries,  and  other  marks  thereon,  which  had  been  ploughed  up, 
defaced,  taken  down,  or  deftroyed  by  him,  or  by  his  order  or 
procurement ;  and  to  account  for  all  the  fmall  tithes  arifing  upon 
riie  honfe,  farm,  and  lainis  in  his  occupation,  and  for  Eajkr  o& 
fermgs,  and  other  ecclefiaftical  dues  which  had  become  due 
fince  the  plaintiff  had  becm  reftor  of  tte  faid  pari&esaad  pay 
him  the  fame. 


The  defsn^iant  The  defendant  admitted,  that  the  plaintiff  was  re^brof  the 
denies  that  ei-  f^id  pariihes,  and  entitled  to  all  the  glebe  lands ^  tithes,  Ea^er 
wn'ttlre'^in  *  oV  ^^^''^"EP*  ^^  ^^^^  ecclefiaftical  dues  arifing  therein ;  but  he 
l!wnoD^/any*of  denied,  that  the  gkbe  lands  thereto  belonging  did,  to  his  know* 
the  glebe  lands  Icdge,  lie  difperfedly  in  the  common  fields ;  that  they  bad 
belonging  to  the  certain  marks,  metes,  and  boundaries  to  afcertain  the  width, 
faid  parifljes ;  breadth,  extent,  and  fitnation  thereof  5  and  ftid,  that  he  had 
to*'wl^ch**tbe^  ^^^"  *  ^^Py  ^^^^^^^  ^f  the  glebe  landsy  dated  the  twenty-third 
arc  deicribed  •    <>f  J^^^  ^IS'i  ^gned  by  the  then  reAor  and  churchwardens, 

which  made  the  glebe  lands  of  the  faid  pariihes  forty-nise  acres, 
two  roods,  and  twenty  perches,  and  defcribed  them  to  lay  di& 
perfedly  in  the  open  and  common  fields;  that  fuch  terrier 
might  be  right  for  any  thing  he  knew  to  contrary,  but  that  he 
could  form  no  belief  upon  the  fubjeA.  He  admitted,  that  for 
feveral  years  pafl  he  had  been  owner  of  aconfiderable  eftate  wftbin 
the  faid  pari£bes,  and  of  a  great  oumber.  of  {Mcces  or  parcels  of 

land 
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land  lying  difperfcdly  in  tlic  faid  open  common  fields,  but  whc-        Ataot 

thcr  they  were  intermixed  with  or  adjoining  to  thegUbe  lands ^  or         ^i^^fi 

any  Of  them  he  faid  he  could  not  fet  forth.    H^  alfo  admitted,   ^ilkinsck. 

that  he  let  oiit  part  of  his  eAate  to  tenants ;  and  that  he  kept  the. 

other  part  in  his  own  pofleilion  and  manurance ;  but  he  denied,  denies  that  he 

that  he  had  got  into  his  poffefllion,  or  let  out  to  tenants  whh  *"^      removed 

other  lands  of  his  own,  or  kept  in  his  own  occupation,  any  }j^„„jj]|JI?p'^!  ** 

number  of  pieces  or  parcetsof  the  glebe  lands,  or  that  he  had. 

ploughed  or  defaced,  or  otherwife  destroyed  or  taken  away,  the 

feveral  metes  and  marks  by  which  the  fame  were  formerly   or 

at  any  time  afcertained  or  bounded,  or  that  he  had  caufed  or 

procured  the  lame  to  be  fo  done,  or  that  he  had  otherwiie  con- 

fented  thereto  \  or  that  there  were  there,  to  his  knowledge  or 

belief,  any  marks,  metes,  or  bounds  of  the  lands,  either  in  his 

otrctipation  or  that  of  his  tenants,  that  were  or  had  been'dif. 

cemable  or  diftinguiihable  by  which  it  might  appear  that  fuch. 

lands  were  glebe  lands  \  or  that  either  he  or  his  tenants  were  in 

pofleiGon  of  any  fuch,  or  that  he  claimed  title  to  any  lands,  but 

thofe  which  had  been  fairly  and  bona  jide  conveyed  to  him  for 

a  good  and  valuable  confideration ;  and  he  admitted,  that  he 

had  never  jMiid  the  plaintiff  any  rent  for  any  glebe  lands.  He  fur-  admits  that  he 

ther  faid,  that  kng  before,  and  ever  fince  the  plaintiff  had  been  occupied  riir/ra;/ 

re^or  of  the  faid  parities,  he  had  occupied  a  Urge  houfe,  gar-     '"'*  » 

den,  orchard,  farm,  and  lands,  and  had,  from  time  to  time,  had 

thereon  the'Teveral  matters   in  the  bill  mentioned  \  that  the 

plaiiftiff' had,  during  all  that  time,  taken  all  the  tithes  in  kind 

he  had  ever  claimed  $  that  the  defendant  had  never  refufed  to 

deliver  him  the  juft  and  true  tithe ;  that  neither  the  plaintiff  ^y^   ^^  ^'** 

nor  any  of  his  predeceffors  had  ever  demanded  the  tithes  of  ^j^j^*  p)r"  r«' 

calves,  milk^  pigs,  eggs,  or  poultry ;  and  that  he  had  not  paid  and  pou!ti7  had 

either  fiich  tithes  or  the  tithes  of  turnips  that  had  been  always  never  been  de^* 

fed  by  {hee;p,  fuch  fheep  having  previoufly  paid  the  tithes  of  "^'"^^^^.V 

lambs  and  wool.    He   further  faid,  that  he  had  yearly  fed  ^  duj  fw^'turntpe 

few  buUocks  on  his  turnips,  for  the  agtftment  whereof  he  had  led    by    (hee|r 

always  been  ready  to  pay,  if  it  had  been  properly  demanded.  He  v/hich  had  paid 

further  faid,  that  he  had  paid  the  late  incumbent  twelve  pounds  ''^*J*^*  ^^  ^"^ 

a-year,  as  a  comp^ition^  in  lieu  of  the  tithes  of  the  Hall  Farm  g  *"  ^*^  ' 

and  that  all  the  lands  he  then  held  and  occupied  belonged  thereto.  *'^*^  ^fi*''  ^' 

He  admitted,  that  he  had  feveral  perfons  in  his  family  for  whom  (l[l^l^ll.  ^**' 

Eafier  offerings  might  become  due,  but  he  fubmitted,  that  an 

Eafter  ^ering  was  a  perfonal  duty,  and  not  a  tax  payable  by  the 

roafler  of  a  family,  but  he  faid,  that   he  was  willing  to  pay 

the  fame  as  if  they  had  been  -due  for  himfelf.     He  denied^  that 

the  plaintiff  had  ever  applied  to  him   in  a  friendly   manner 

touching  the  matters  in  the  bill}  and  faid,  that  about  the  third 

of  January  1 7 70,  he  received  a  letter  from  the  plaintiff  in  the 

words  and  figures  following :     ««  Sir,  As  foon  as   you  conve-  and  ftatcs  a  ictu 

•«  niemly  can,  I  ihould  be.  obliged  to  you  for  a  pofitive  anfwer,  "»'.  ^\^    *^'^ 

mandins  the  payment  of  tithes,  and  the  r^ftoration  ot  the  ciebe  UndSr 

m 
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Abbot        «  in  Writing,  to  the  following  qilefttons  i.  Will  yoii  or  will  yott 

again^        c<  jjQt  gjy^  j^g  ^  juf^  accotint  of  and  pay  me  for  the  tithe  o^ 

iLsiMsoN.    <|  turnips  and  othfer  fmall  tithes,  fuch  as  pigs,  cows,  poultry,  ha 

"  which  have  become  diie  from  the  death  of  Mr^  Sfnitb  to 

"  this  prefent  timci  and  yet  remain  unpaid  \  and  will  you  order 

'*  your  fervants,  for  the  future  to  give  proper  notice  when  all 

«*  fuch  tithes  become  dUe  }  will  you  or  will  you  not  fet  out  any 

**  abuttal   the  ninety-feven  acres  of  glebe  land,  belonging  to 

•  *'  me,  as  reftor  of  Wejlgate  and  XJlph^   and  which  are  now  in- 

«  termixed  with  the  lands  of  ydur  eftate,  and  in  the  pdfleilion  of 

*'  you  or  your,  tenants  5  and  will  you  pay  the  arrears  of  rent 

I  <^  due  for  the  faid  land,  from  the  death  of  Afr.  ^rnith  tothii 

!  *«  prefent  time  ;  if  you  do  not  chufe  to  acknowledge  the  quan- 

!  **  tity  of  glebe  land  above  mentioned,  how  many  acres  arc  you 

*«  willing  to  acknowledge,  and  fet  out,  and  abuttal,  and  pay 

•*  the  arrears  of  rents;  for  a  plain  and  immediate  infwer  to 

**  thefe  queftions,  you  will  oblige  your  hupnble  fervant.     Brtaw 

*'  Abbot,  Bumham^  "^djatmaty    1770."     He  denied,  that  he 

had  ever  pretended  there  were  no  glebe  lands  belonging  to  the 

iaid  reAory,  but  infixed,  that  h^  did  not  wrongfully  occupy  the 

fame,  either  by  himfelf  or  his  tenants  ;  and  that  if  he  was  vl 

poflefGon  of  any  fuch,  he  did  not  become  poffefled  thereof  by 

means  of  any  exchanges  for  other  lands,  either  before  or(inc6 

and  the  fenral  he  came  into  pofleffion  of  his  faid  eftate.     He  further  faid,  he 

terriers  and  pa.  j^^^j  fcarched  all  his  papers  and  writings,   and  could  not  find 

i^y  relatbs  "to  ^"7  terrier  whereby  to  diftinguifli  the  glebe  lands  belonging  to 

tbc^unt.  the  faid  re£tory,  but  that  he  had  found  a  map  or  plan  of  the 

confolidated  parifhes,  which  appeared  to  have  been  made  in 
the  year  1648,  and  he  fet  forth  the  defcriptxon  thereof,  but  he 
faid,  that  he  could  not  tell  whether  the  fame  was  accurately 
made*  He  alfo  faid,  that  he  had  likewife  found  a  field  book 
and  two  copies  of  terriers,  one  dated  the  twenty -feventh  of 
July  1747,  and  the  other  the  twenty- third  of  June  1753,  but 
that  he  could  not  tell  whether  fuch  book  or  terriers  were  accu- 
rately made,  but  that  if  they  were  the  names  of  the  feveral  pieces 
or  parcels  of  land  were  fo  much  changed  and  intermixed  with 
each  other,  that  he  was  not  able  to  form  a  judgment  where  fuch 
^^ '  lands  then  lay,  or  were  fituated,  or  in  whofe  pofTeflion  or  occu- 

,",  pation  the  fame  or  any  of  them  were  ;  and  he  fully  fet  forth  the 

lands  in  his  bccupatign,  and  in  his  tenants,  with  the  names  of 
thofe  to  whom  he  had  let  the  fame,  and  an  exa£t  account  of 
his  tltheable  matters. 

Tfia  cauCi  The   plaintiff  replied  ;    the  defendant  rejoined  ;   and  wit-* 

lieard,  nefles  were  examined  on  both  fides ;   and  upon  hearing  the 

caufe  feveral  days  -,  and  the  defendant's  counfel  objecting  for 
want  of  parties  \  and  the  faid  objedion  being  over-ruled ; 
and  upon  reading  the  depositions  of  feveral   witnefTes  for  the 

plaintiff  \  the  anfwers  of  the  defendant ;  a  map  of  the  parifh  of 

Bumbofn 
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Bumham  Saint  Marys  Burnham  Ulph  ;  two  terriers  of  the  glebe        Aibot 

knds  one  dated  the  fifth  of  June  1706,  and  another,  dated  the         '^^ 

feventh  of  July  17165    an  aiTelTnient  made  for  the  poor  of      '«•**"•<''*• 

Burnham  Weftgate  the  firft  of  April  1770;  and  upon  reading,  for 

the  defendant)   feveral  depofitions  taken  on  his  behalf,  the 

Court  took  tim6  to  confidef  of  the  matter  before  them ;  and  J*>«  «•<«  ^* 

the  catife  coming  on  again  this  day ;  j^orned. 

IThe  Court  oMered  a  trial  ^t  law  upon  the  following  liTue,  An  iflue  cHreA- 
tb  wit,  ^«  Whether  the  defendant  Pinkney  Wilkinfon^  by  him-  ^^  «<>  ^'^  "^^^ 
*«  fclf  or  his  tenants,  was  in  poffeffion  of  ninety  acres  of  glebe  2f /X^''/,Af/^"i 
**  lands  belonging  to  the  plaintiff,  as  re£l(Mr  of  the  confolidated  ^v,,  in  thVdJ 
^  parifhes  of  Bumbam  Saint  Marfsy  otherwife  Burnham  Weflgatt  fendanu  poflcf. 
V  and  US^,  in  the  county  of  Norfolk:'    Andifthejuryfliould  ^^ 
find  that  any  more  or  lefs  than  ninety  acres  of  glebe  lands  be  in 
the  poffeffion  of  the  faid  defendant  op  his  tenants,  that  the 
feme  be  indorfed  on  the  pojha.    The  plaintiff  in  this  (bit  to  be 
plaintiff  at  law;  the  aAion  to  be  tried  by  afpecialjury  \  and  that 
m  view  of  the  premiTcs  be  had. 

The  Court  ordered  the  deputy  remembrancer  to  take  an  The  defendant 
account  of  what  was  due  to  the  plaintiff  from  the  defendant  for'  ^^^^  ^^  ^  • 
all  the  fmall  tithes,  Eajler  offerings,  and  other  ecclefiaftical  f^,"ii\ithM  »nd 
dues,  which  had  arifen  on' his  farm  and  lands  called  the  Hall  £iij8<r  offerings. 
Farm^  and  on  the  other  farm  in  his  occupation,  in  the  pleadings 
mentioned,  during  the  time  demanded  by  the  bill  \  and  further 
direftions  to  be  refervcd. 

The  iffue  was  accordingly  tried,  and  the  jurors  found,  that  The  iflTue  tried 

the  defendant  P.  WUkinfon,  by  himfclf  or  his  tenants,  was  in  ^   •   ^""^^'^ 

poffeffion  of  eighty-four  acres,  part  of  the  ninety  acres  of  glebe  vJ^tigMVfou* 
land  before-mentioned,  belonging  to  the  plaintiff,  as  re£Vor  of  acres  ot  tbtgUbe 

the  faid  confolidated  parifhes;  and  that  as  to  the  fix  acres,  re-  >n  the  defend- 

fidueof  the  faid  ninety  acres,  he  was  not,  either  by  himfelf,  or  •««*»  po<l«ffi«n« 
bis  tenants,  in  poffeffion  thereof. 

On  the  fifteenth  of  November  l^^6^  the  defendant  moved  for  TheCoortrefufe 

a  ne^u  trial,  and  a  rule  was  granted  to  (hew  caufe ;  and  on  the  ^  new  trial -y 

*  fourth  of  February  1777,  on  caufe  being  (hewn  on  Mr.  Baron  xhe  defendanc 

Perrtn's  report,   the    Court   refufed  to  grant  a  new  trial,  appeals  to  the 

'The  defendant,  on  the  fourteenth  of  May  1777,  appealed  to  the  '^"^  of  lords, 

houfe  of  lords  againft  the  order  of  the  court  of  exchequer  TJ?  ^.^^P***** 
rcfafing  a  new  trial  of  the  above  iffue ;  but  on  the  thirty-firft 
of  Aiay  1777)  the  faid  appeal  was  difmiffed  with  one  hundred 
and  fifty  pounds  cofts. 

On  the  fifth  of  y«w  1777,  the  caufe  came   agsun  before  the  The  caufe  heard 
court  of  exchequer,  to  be  heard  on  x\xtpoftea.  on  thefpyiot. 

The  Court  ordered  a  commiffion  to  iffue,  returnable  on  the  AcommimooiT- 
firft  day  of  the  enfuing*  Michaelmas  Term,  to  fet  out  and  afcer*  *"«<*  »  ^^'^  •>"' 

the  eighty- four 
acret  of  M$  lands,  or,  if  not  dtAinsuIfliable,  other  lands  in  lie^  ihcrcwf. 

Vol.  m.  K  k  ^  taia 
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Abbot        tain  the  dghty-four  acres  ofgleBe  land  ;  or,  in  cafe  thtf  coril* 
cgMnJt         miffioners  could  not  diftinguifh  the  indentical  lands,  eighty-four 
WiLKiMMit.    ^^^^  jjj  jjgy  thereof,  or  fo  much  thereof,  as  they  could  not  ft 
diftingtiiOi,  in  lieu  of  Aich  glebe  land. 

Th«  defendant      Xhe  Gourt  furthei' ordered  the  defendant  to  pay  the  plain- 

'he  ''twwt'^Vr  ^*^^**  ^°^^>  ^^^  ^'  ^^^  ^"^  *"  ^^"  *^®"''*>  ^^^"^  *^^  *^  ^  ^*^^ 
coodofMaV*  former  decree,  dated  the  twcnty-(econd  of  May  l^^$%  to  thij 
^77^,  time  \  further  direftions  and  fubfequent  coilsi  to  be  rcfcrTcd 

until  after  the  return  of  the  commiflion. 

The  commiffion       T^^t  commiffion  was  duly  executed  and  returned  into  the 

executed,  certi«  court,  With  a  certificate  there9f  under  the  hsrnds  and  feak  of  the 

fled,  and  return-  comiffioners,  dated  the  firft  g(  November   1777,  as  fully  dated 

ed,togetherw.th  j^  the  decree  5  on  the  fecond  of  February   177^,  the  deputy 

the  lemenibran-  j     ,  .  t      i^r  4.       r    rvi      "^         1  ^ 

cer's  report.  made  hi$  report ;  on  the  fifth  of  Mbruary  the  caule  came 
The  caufc  fur^  on  to  be  farther  heard  Upon  the  return  of  the  commiiOon,  the 
ther  heard  on ihc  commiiEoners'  ccriificate,  and  the  deputy  remembrancer's  rc- 
#tiurn«  port;  when  upon  hearing  counfel;  and  reading  the  decrees  v 

the  commiflxon  ^  the  certificate )  the  report  9   and  upon  &U 

debate  of  the  matter  y 

The  defendant  The  Court  ordered  the  report  to  be  confirmed,  and  thd 
ordered  to  pay  defendant  to  pay  three  hundred  and  forty-two  pounds,  fix. 
342I.  6f.  id.  for  fhillings,  and  one  penny,  for  the  fraall  tithes,  Eafler  otferings, 
tiihes  an<i  cofts       J       i^g^^j^^j  jyg      ^^^^  j^j^    ^^^  ^^  ^j^^  twenty-fecond  of 

to   the  twenty       __  .rVii-i  t^/»  v»  1        »/** 

fecond  of  May  May  1775  ;  viz,  for  Imall  tithes,  Eajter  oltermgs,  and  cccltii* 
1775*  aftical  dues  one  hundred  and  twenty  pounds,  iix  fliiUings,and 

for  his  taxed  coils  two  hundred  and  twenty-two  pounds,  and* 

one  penny. 

The  certificate  The  Court  likewife  ordered  the  certificate  to  be  ratified  and 
of  ihecommffion  confirmed  ;  and  the  deputy  remembrancer  to  take  an  account 
the"dcfendlrtor'^  of  the  annual  value  of  the  eighty-four  acres  of  glebe  land  fo  fet 
dcred  10 account  ®^^  ^"^  afcertaiiicd  as  aforcfaid,  from  the  fourth  oi  March 
for  the  annual  1 766,  being  the  time  when  the  plaintiff  was  mifituted  and  in- 
Taluc  of  the  du<5led  into  the  faid  conrolidctcd  pariflies,  to  the  prefent  time, ' 
^^mth^il^nh  ^"^  ^^^  defendant  to  pay  wh.it  fliould  be  fo  found  due,  with  his 
of  Mank  J766  ^^^^  *"  refpeft  thereof,  and  alfo  fubfequent  cofts  of  this  fuit, 
and  to  pay  the  from  the  date  of  the  former  decree  of  the  fifth  of  June 
fame  with  fub-  j^jj  •  and  to  forthwith  deliver  up  to  tKe  plaintiflFthe  poffeffion 
fcquent  cofts.      ^f  ^j^^  jp^^j  eighty-four  acres  of  glebe  land,  as  the  fame  wasfo  fct 

out  and  afcertained. 
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BoRLASE  againft  Batten.  EastirTiim, 

15.  do.  3, 

Cornwflll^  22d  May  1775. 

*^HE  bill  ftated^  that  the  plaintiff  then  was,  and  for  twelve  They/wrofMa* 
^    'years  paft  had  been,  vicar  of  the  pari Ih  of  Madron,  in  the  i^'»>^C9nn^aJ/, 
county  or  Carnwail  j  that  he  was  by  the  cuftom  of  the  laid  pa-  ©f  thcparifli,«i- 
ri(h  entitled  to  the  tithes  in  kind  of  all  forts  of  fea  fi{h  taken  titled  to  tithes  in 
or  caught  by  or  belonging  to  any  of  the .  parifliioners  or  inhabit  *«»nd  of  all  fea- 
tants  of  the  faid  parifli,  or  by  Or  with  any  feynes,  ttcts,  or  boats  ^^y^^f\^^ 
belonging  to  the  faid  parifh,  or  to  a  fatisfaftion  in  money  in  lieu  and  necs'bciong- 
'ihereof^  as  the  fame  fhould  arife  and  become  due;  that  in  the  ingtothcfaidpa. 
year   1753  ^^^re  was  a  boat,  feynes,  and  nets   fitted  out  at  riai;andaiiboai*, 
Penzance,  ih  the  faid  parifh,  called  the  Mount  Conttnt,  in  which  ^^^^"'are'houf! 
the  defendants,  or  thofe  under  whom  they  claiixied,  were  co-  ^  ^^  moored  in 
partners  5  that  the  faid  boat,  feynes,  and  nets  b<ilonged  to  Pen*  the  faid  j^arifh 
'zance\  that  it  went  from  thence  to  fifh  v-that  it  was  worked  by  during  ihe  inur- 
the  inhabitants  of  Madron  ;  that  the  fiih  caught  thereby  were  yaistf  the  fiih. 
landed  therein  ;   and  that  the  tithes  thereof  were  there  paid ;  J.ep„ted*^rnd  -a- 
that  three  times  in  every  year  during  the  faid  time  there  had  k^n  to   belong 
been  in  or  near  Madron^  and  the  fea  coaft  there)  feafons  ufed  for  thereto. 
\lie  catching  of  fifh,  and  particularly  oi  pilchards'^  that  during 
thofe  feafons  quantities  had  been  taken  with  feynes,  nets,  and 
boats,  belonging  to  the  faid  parifh;  that  the  whole   or   the 
greater  part  thereof  had  been  landed  therein  ;  and*  that   the 
tithes  thereof,  or  a  fatisfadiori  for  the  fame  ought  to  have  been 
rendered  to  the  plaintiff  \  that  for  the  better  carrying  on  the 
faid  filhcry,  it  was  ufual  for  the  feveral  perfons  tojoin  as  part- 
ners in  different  ihares,  to  buy  and  provide  feynes,  nets,  boats, 
and  other  neceffaries,  and   to  hire  fervants   to  be  employed 
therein;  that  in  ilich  cafe  the  fi(h caught  was,  after  the  payment 
of  tithes^  divided  amongd  them  according  to  their  refpe£live 
fhares  ;  that  (uch  boats  had  different  names  to  diftinguifh  them 
from  other  boats ;  and  that  they   are  faid  to  belong  to  their 
refpedive  parifh  or  place  ;  that  the  defendant  Batten  and  others, 
as  co-partners,  about  twelve  years  ago,  fitted  out  at  Penzance 
for  the  faid  fifhery  divers  feynes,  nets,  and  boats  in  the  fifhing 
feafons,  and  had  therewith  caught  in  each  feafon  great  quantities 
of  pilchards,  and  landed  the  fame  in  the  parifh  of  Madron,  the 
tithes  whereof  ought  to  have  been  paid  to  the  plaintiff  in  kind ; 
that  they  had  refpeflively  had,  during  the  faid  time,  and  then 
were  concerned  in  as  partners,  different  fhares  in  the  craft  called 
the  Mount  Content,  and  in  feveral  feynes,  nets,  boats,  and  other 
things  ufed  in  carrying  on  the  faid  filhery  for  pilchards  from 
l^enzance\  that  they  contributed  towards  the  expence  thereof, 
and  were  proprietors  of  the  greater  part  thereof,  and  as   fuch 
had  refpe<^ively'  became  entitled  to  and  had  received  to  their  own 
ufe,  during  fuch  fifhing  feafons  in  each  year,  a  number  of  pil- 
chards and' other  forts  of  fifh,  which  were  put  on  dxore  at  the 
^  K  k  2  pariih 


560  ,  DECREES  lU  TITHE  CAtJSfiS 

Boil  ASK       parlfh  o^  Madron^  or  other  places  near  theretOyitbe  tithes  of 
again/i        which  ought  to  have  been  paid  in  kind  to  the  pla  ntiff*  as  vicar 

Battsm.  •   Qf  Madron t  or  he  boght  to  have  received  a  f^tisfa/ftion  for  the 
fame ;  that  he  had  feveral  times  applied  to,  the  defendants  rcC- 
peAively  to  come  to  an  account  with  him  for.  the  tithes  of  tbc 
faid  fifli  or  to  make  him  a  reafdfi^blef  falisfa£lion  fot  the  fanie, 
but  which  they  had  refiifed,  und^  pf  etcnce  he  was  not  dititled 
thereto.    The  bill  then  charged,  that  even  trheti  boats  2nd 
Craft  were  kept,  laid  up,  and  moored  out  of  the  faid  parish  oC 
Madron^  yet  he  was,  It  fuch  time,  entitled  to  the  tithes  of  fiih 
caught  by  means  thereof,  as  fuch  boafs  and  craft  belonged  to 
the  parifh,  and  from  time  to  time  fet  out  frcfm  thence  on  theif 
fifhing  voyages;  and  that  the  proprietors  thefeofy  of  the*  major 
part  df  them,  irere  inhabitants  of  the  faid  pari  Hi      l^hif  billalior 
charged,  that  Georf,e  Blenvett  being  the  leflce  of  th^  tithes  arifing 
in  the  parifh  6f  Saint  MichaeFs  Mounts  near  to   Madron^  had 
claimed  the  tithe  fifh  caught  by  the  faid  boats,  nets,  craft,  and 
feyncs  called  the  Moufit  Content^  under  a  pretence  that  the  faid 
tithe  was  due  and  ought  to  be  paid  by  ancient  cuftom,  in  the  pa«* 
rifh  where  the  faid  fcyne  was  moored  and  laid  up  out  of  the  fifh- 
fng  fcafon ;  but  the  plaintiff  charged  the  contrary,  and  faid,  that 
the  defendants  had  endeavoured  to  defraud  him  of  his  tithe 
fi(h  under  various  pretences.  The  bill  therefore  prayed,  that  the 
defendants  might  refpeftivcly  account  with  him  for  the  JingU 
Value  of  all  the  tithes  due  from  them  or  the  nerfons  they  claimed 
under,  and  pay  him  all  fuch  money  as  Ihould  appear  due  to  him 
for  the  fame. 

The  defendants  admitted,  that  the  plaintiff  was  vicar  of  Ma- 
drotty  dut  denied  thecuflom  in  the  bill  alledged  ;  and  infifted, 
•that  the  ciiflom  was  to  pay  the  vicar  tithes  in  kind  of  all  fca  fi(h 
that  were  taken  by  or  belonged  to  any  of  the  parifhioners,  or 
inhabitants  of  the  pariQi,  with  zny  of  their  feyncs,  boats,  nets, 
or  other  tackle,  which  from  the  end  of  the  lafl  preceding  fifh- 
ing  fcafon  had  been  wintered, houfed,  moored,  tied,  or  otherwife 
iheltercd  in  the  faid  pariih,  but  that  if  fuch  feynes,  boats,  nets, 
or  other  tackle  for  fifhing,  had  been  wintered,  houfed,  moored, 
lied,  or  otherwife  fheltercd  in  any  place  or  places  out  of  the  faid 
parifh,  that  then  the  vicar  had  no  right  to  the  tithes  in  kind  of 
all  or  any  part  of  the  fifh  which  fhould  be  therewith  canght  or 
taken  in  the  next  enfuing  filhing  feafon,  but  that  fuch  tithes 
were  due  and  payable  to  the  vicar  or  impropriator  of  the  parifh 
in  which  the  faid  feynes,  boats,  or  other  tackle  were  wintered. 
The  defendants  further  faid,  that  the  parifh  of  Madron  was  ad- 
joining to  the  fea  fhore  of  Mounfs  Bay  \  that  there  was  a  pii-' 
chard  fifhery  adjoining  to  the  faid  parifh  ;  that  the  cuftom  of 
tithing  fifh  therein,  and  other  parifhes  adjoining  to  Mounfs 
Bay^  was  to  pay  the  vicar  every  tenth  fifh  taken  with  any  feynes, 
boatSy  acts,  or  other  tackle  for  fifhing  belonging  to,  and  which 

had 
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lad  been  wintered,  houfed,  moored,  tied,  or  otherwifc  flieltered 
in  the  parifh,  from  the  end  of  the  laft  preceding  year's  fifhing 
feafon,   provided  fuch  fifli  were  landed  within  the  faid  pariCh  j 
but  that  if  the  fame  were  Isinded  within  any  other  pariih,  thei> 
the  vicar  of  the  parifh  in  which  fuch   feyncs,  boats,    nets,-   or 
other  tackle  had  been  wintered  as  aforefatd,  was  entitled  to  the 
tenth  penny  of  the  amount  of  fuch  ROi  when  the  fame  were 
fold.     They  admitted,  t^i^t  they  had  from  time  to  time  landed 
£fh  in   the  parifh  of  Madron,  but   infifted   that  the   landing 
fuch  fi(h  within  the  faid  parifli  was  no  ways  neceflary  to  entitle 
the  plaintiff  to  demand   and  receive  the  tithes  thereof,  be- 
caufe  his  right  to  fuch  tithes  arofe  according  to  the  cuflom  from 
the    winticring  of  the  feynes^    boats,  nets,  and   other  tackle 
wherewith  the  faid  fifli  were  caught  in  fome  place  _or  places 
withia  th«  faid  parifh,  during  the  interval  between  the  feafon 
which  fiich  fifh  were  fo  caught  and  the  end  of  the  lafl  preceding 
filhing   feafon,  and   not  otherwife.     They  further  faid,    that 
they  had  from  time  to  time  duly  paid  the  tithes  of  all  the  6{l\  by 
them  refpedively  taken  to  the  plaintiff,  or  fuch  other  peribn  or 
perfons  as  were  entitled  thereto  under  the  faid  cuftom.     They 
further  faid,  that  the  particular  feafon  for  the  taking  fifliufually 
began  about  Midfummer  and  continued  with  various  and  uncer« 
tain  intervals  till  the  beginning  or  miiddle  of  Marfh  ;  and  that 
fuch  continuance  was  generally  divided  into  three  feafons,  called 
the  Summer  Sea/on^  the  Autumn  Sea/on^  and  the  fainter  Seafon. 
They  further  faid,  that  they  had  been  inhabitants  and  parifh-^ 
aoners  of  the  parifh  of  Madron  for  many  years  pafi ;  and  fet 
forth  the  different  fhares  which  they  had  in  the  faidfeynes,  &cw 
as  mentioned  in  their  anfwer. 

TJb^  plai;itiff  replied  ;  the  defendants   rejoined ;  and    wiu 
pefles  were  examined  on   both  fides ;  and  upon  hearing  counfel 
for  all  parties  $  smd  reading  the  feveral  proof?  taken  in  the 
'  ^aufe  \ 

The  Court  ordered  a  trial  at  law  on  (he  following  iffpes ; 

First,  **  Whether  the  plaintiff's  predcccffors,  vicars  of  the 
«  parifh  of  Madron^  in  the  pleadings  of  this  caufe  mentioned, 
f<  have  been  ifrom  time  out  of  mind,  and  whether  the  plaintiff 
€t  as  vicar  ihereof  is  well  entitled  to  tithes  in  kind  of  all  forts  of 
«  fea-fifh  taken  or  caught  by  and  belonging  to  any  of  the  pat- 
**  rifhioners  or  inhabitants  of  the  faid  parifh,  or  by  or  with  any 
<<  feynes,  nets,  or  boats  of  or  belonging  to  the  faid  parifh  of 
'<  Madron,  or  a  fatisfadtion  in  money  for  the  fame,  as  the  fame 
*<  Ihould  arife  and  become  due.*'  The  jury,  if  they  fhould  find 
any  other  cuftom,to  inddrfe  the  fame  on  the  poflea* 

Secondly,  «  Whether  the  veffel  orfeyne,  in  the  pleadings 
«  of  this  caufe  mentioned,  from  the  year  1 7S3  to  the  year  1 764, 
ff  or  for  aipy  part  of  that  time,  did  belong  to  th^  pariih  of  Ma* 

Kk3  •*  a;<m^'' 


5^1 


502  PECIIPES  IN  TITHE  CAUSES 

Battin.      fcyj^e  did  belong   to  the  pari(h  of  Madron^  during  any  part  of 
r  .         *      the  faid  time,  to  indorfe  fuch  time  on  the  poftea.    The  plaintiff 

in  equity  to  be  the  plaintiff  at  laiiir,  and  the  9£Ucm  tp  be  Urijcd  bj 

a  fpecial  jury* 

The  trial  was  accordingly  had^  and  the  jurors  found,    ^  Thai 
<(  by  cuftom,  ufed  and  approved  time  out  of  mind,  at  and 
<<  within  the  parifh  o£  Madron y  the  vicar  of  the  faid  church  and 
**  pari{h  oi  Madron  for  the  time  being,  had  not  been  nor  was  well 
f<  entitled  to  the  tithes  in  kind  of  all  forts  of  fea-fifli  taken  or 
^*  caught  by  any  of  the  parifliioners  or  inhabitants  of  the  faid 
^^  parifh ;  but  that  the  vicar  for  the  time  being,  from  time 
*'  whereof  the  memory  of  man  was  not  to  the  contrary,  by  cuA 
*^  tom,*had  been  and  then  was  entitled  to  tithes  in  kind  of  all 
V  forts  of  fea-fifh  taken  or  caught  by  or  with  any  feynes, 
^*  nets,  or  boats  of  or  belonging  to  the  faid  pariih  of  Madron^ 
f  <  or  a  fatisfa£lion  in  monev  for  the  lame,  as  the  fame  had  and 
**  did  arife  and  become  due,  as  the  faid  plaintiff  had  alledged*''- 
The  jurors  further  found, "  That  the  faid  veflel  or  feyne  bdbr&i 
«  mentioned  from  the  faid  year  1753  to  the  year  1764J,  did 
<<  belong  to  the  faid  pariih  of  Madron^  as  the  plaintiff  had  al- 
^<  ledged."   And  the  judge  indoried  upon  the  poflea^  th^t  on 
the  faid  trial  it  was  proved  and  found    by  the  jury,  <^  That, 
**  by  cuftom  ufed  and  approved  in  the  faid  pariih  time  out  of 
«<  mind,  fuch  feynes  and  nets  wereof  atid  belonging  to  the  faid 
<^  pariOi,  a3  had  been  houfed  and  winteii^ed.  in  the  interval  be-. 
<^  tween  the  laft  preceding  iifhing  feafon^  and  the  feafon  where* 
i^  in  fuch  fiifa  were  caught  and  taken.'^ 

The  Court,  on  the  caufe  coming  on  for  further  direAions, 
and  on  the  pojiea^  declared  the  plaintiff,  as  vicar  of  Madron^  en* 
titled  by  the  cuAom  to  the.  tithes  in  kind  of  all  forts  of  fca  fiih, 
taken  or  caught  by  or  with  any  feynes,  nets,  or  boats  that  had 
been  houfed  or  wintered  at  or  in  the  faid  parifh,  in  the  interval 
between  the  lafl  preceding  fifhing  feafon,  and  the  feafon  wherein 
fuch  fifh  were  caught  and  taken,  and  decreed  the  fame  accord- 
X  ing<y  ;  the  deputy  remembrancer  to  take  the  account,  and  to 
tax  the  plaintiff  his  cof^s,  both  at  law  and  in  equity  to  this  time, 
allowance  ^d  deduction  being  made  to  the  defendants  of  all  iiich 
jcofls  in  equity,  as  were  occafioned  by  the  allegations  in  the  bill 
refpcfbing  the  tithe  pf  fifh  caught  by  the  pari&ioners  merely. 

Smyth?,  Chi^  Barotu 
£yre>  Baron. 
Burlano,  Barony 
flpxHAM^  Baron, 
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Shepherd  azainft  Hartas.  Thh.  Ti«m, 

^  15.  Gio.  3. 

Torkjhire^  11th  July  1 7  75. 

^W^\n\\{k^ttd,th^tibeArchbiJbopofr(n'k,h€^n^^  The  reaor  of 

-*     of  his  fee  to  the  tithes  of  corn,  grain,  hay,  atid  ajl  other  -^/"i:****    in 
great  tithes,  arifing  in  the  townfhips  of  Spawnton  and  Appleton,  ^^^f^\'*  ^jjj 
in  the  parifh  of  Lejlingham^  in  the  county  of  Tork^  by  indenture  of  g^eai  tithes  of 
leafe  dated  the  twenty-ninth  of  September  1764,  granted  to  the  the  townOiipi  of 
plaintiff  Shepherd  all  the  tithes  of  corn  and  hay  of  the  faid  town  Spanmmi    and 
of  Spa'zunto/9,  *nd  all  the   tithes  of   corn,  grain,  and  hay  of  ^^^iW  "lo 
Appleton^  together  with  9U  and  iingular  the  commodities,  rights,  ^^  great  tithei 
^nd  appurtenances  whatfoever  to  the  fame  premifes  belonging,  of  tU  Dmefnt 
^d  then  in  the  occupation  of  him  the  pkintifF  Shepherd^  to  hold  ^^^*  of'^  ««• 
and  enjoy  the  fame  to  him,  his  executors,  &c.  for  twenty-onc  "^^^^^^^^ 
years  ;  that  by  virtue  of  the  faid  Icaic,  the  plaintiff  Shepherd  fame"were  for. 
became  entitled  to  all  the  tithes  aforefaid  in  kind  ;  that  the  faid  meriy  parcel  of 
Shepherd  h2Ld  let  all  the  great  tithes  of  jippleton  to  the  plaintiff  thcmonafteryof  - 
Grundell,  and  thofe  of  Spawnton  to  the  plaiwciff  5/iiW<?rf,  who  fc-  \^'  ^'2*"*of 
verally  became  entitled  to  demand  and  receive  fuch  tithes;  that  all  Yvk  ;ind  *were 
the  defendants  had  been,  and  then  were,  tenants  in  poffeffion  gf  hcid,  w  unity  of 
divers  arable  and   meadow  l^nds  in  the   faid  townfhips,  and  Hf'ffi^t  ^  ^^ 
had  rendered  their  tithes  in  kind  to  the  plaintiffi,  as  leffees  and  ^"J^^^'^^^^u 
farmers,  from  the  making  of  the  faid  leafe  to  the  year  1769  and  ^^   reetGn^ 
1770,  and  ought  from  thence  to  have  rendered  their  t\thc$'  LejiiHghfiin^ 
to  them,  or  to  have  made  them  a  fatisfa£lion  for  the  fame  | 
but  that  they  had  refufed  fo  to  do,  and  had  taken  away  their  crops' 
of  grafs,  clover,  rye,   wheat,   oats,    peafe,    and   barley,    and 
f:onverted    the  tithes    thereof   to  their  own   ufc.    The   bill 
alfo  charged,  that  the  feveral  lands  in  the  poffeffion  of  the 
defendants  were  not  difcharged  from  the  payment  of  great  tithes, 
but  that  the  fapfie  h^d,  time  out  of  mind,  been  paid  to  the^ 
Archhlfbopy  his  leffee  or  undertenant,  in  kind^  by  all  the  owners 
and  proprietors  of  lands  within  the  faid  townfhips,  notwith* 
{landing  the  fame  were  in  their  own  hands  down  to  the  faid  - 
years  1769  and  1770.    The  bill  therefore  prayed  an  account  apc}- 
|)ayment« 

The  defend?int  Shepherd  and  others  faid,  that  they  had  nq 
knowledge  of  the  leafe  ftated  in  the  bill,  and  left  the  plaintiff 
to  the  proof  thereof ;  but  that  they  be;lieved,  that  the  archbifliop 
was,  on  the  twenty-ninth  of  September  1 764,  feifed  and  well 
entitled  to  all  the  tithes  of  corn,  grain,  and  hay,  arifing  within 
the  faid  townfhips,  fo  far  as  any  fuch  tithes  were  payable  ;  and 
that  the  plaintiffs  were,  if  fuch  leafe  exifted,  entitled  to  the  fame 
under  it.  They  admitted,  that  the  defendants  William  Hartas^ 
Jehn  Hartas ^  and  Jchti  Maw,  in  1769  and  17  70,  occupied  fomc  ^ 
lands  in-  the  faid  townfhips,  and  had  reaped  and  taken  away " 
fev^al  quaQtiu^s  of  corn,  grain,  and  bay  i  but  thej  infifted, 
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SBKrnttiD     that  no  tithes  whatever,  or  any  fatisfaSion,  was  payable  for  the 

HsTt  s       ^*"*^ »  ^^  ^^^*  "P  ^^'  *"^  *^  ^^^  ^^""^  ^^  ^**^  diflblution  of  the 
monaflery  of  Saint  Mary^  near  the  walls  afyirk^  the  prior  thereof 

for  the  time  being  had  been  immemorially  feifed,  in  his  demefne 
AT  offtfi  in  right  of  the  faid  monaftery,  of  all  the  lands  ths^t  verc 
in  their  occupation  in  the  years  1769  and  1770  ;  ^hatt  the  faid 
prior  had  beeni  during  all  the  faid  time^  re£lor  of  the  reAory 
within  which  the  faid  feveral  lands  lay  ;  that  the  tithes  of  corn', 
grain,  hay,  and  all  other  great  tithes  of  the  faid  lands,  were 
during  all  the  faid  time  payable  to  the  rector ;  that  the  faid  prior 
had,  daring  the  faid  time,  held  the  faid  reAory,  and  alfo  the 
lands    in    the  occupation    of  the  defendants,  in   his    proper 
hands,  in  right  of  the    faid  monaftery  ;  that  the  faid  prior ji 
by  reafon   thereof,  for  all  the    time  aJForefaid,    and    up   to 
«-  and  at  the  time  of   the  diflblution    of   the  faid   monaftery, 
had  and  held  all   the  faid  lands  exonerated   and   difcharged 
froih  the  payment  of  all  tithes   of  com,  grain,  hay,  and'  al\ 
other  great  and  predial  tithes  whatfoever ;  that  the  f^d  mo- 
naftery was    one  of  the  greater    monafteries ;   that  it    wa^ 
diflblved  by  and    vefted   in  Henry  the   Eigbthy  with  all  the 
lands  and  pofieilions  thereof,  by  virtue  of  the  ad  of  parliament 
on  that  account  made  \  that  by  virtue  of  a  furrender  of  the  faid 
nfonaftery  by  the  prior  and  convent,  and  of  the  faid  ftatute  and 
the   unity  of   poflefiion    in    the    faid    prior,  all  fach  lands 
became  difcharged  and  exempted  firom  the  payment  of  tithes 
of  corn,  grain,  hay,  and   other  great  tithes  whatever,  whilft 
in  the  hands  of  the  refpe£tive  owners }  that  all  the  faid  lands, 
and  all  or   moft  of  the  other   lands  in   the  faid  townfhips 
refpe^vely  were  under  the  fame  predicament,  and  bad,  ever  fince 
the  diflblution  of  the  faid  monaftery, been  reputed  lo  be  exempted 
and  difcharged  from   the    payment  of  all  fuch  tithes  whilft 
in  the  hands  of  the  proper  owners  thereof  i  that  they,  the 
defendants,  were,    during  the  years    1769  and   1770,  aAual 
owners,  and  feifed  in  fee  fimple  or  for  feme  other  eftate  oF 
inheritance,  of  the  feveral  lands  in  the  faid  townfhips ;  and 
that  by  the  ftatute  31.  ff^f/i.  8.  and  the  faid  unity  ofpoftcflion, 
all  the  faid    lands  were    in   the   faid  years   exempted  from 
the  payment  of  all  tithes  of  corn,  grain,  and  hay,  and  other  predial 
tithes,  and  ftill  were,  and  would  continue  fo  as  long  as  they  fhould 
remain  in  the  hands  of  the  refpedlive  owners  }  that  the  plaintifll^ 
as  lefTees  and  farmers,  could  not  therefore  be  entitled  to  any  fatif- 
fadhon  for  the   faid   tithes ;    and    that    whatever    payments 
had  been  made  for  fuch  tithes  had  been  made  by  the  parties  in 
their  owp  wrong;  but  that  they  believed,  that  no  tithes  in  kind 
had  ever  been,  or  if  fo  not  conftantly  paid  for  the  faid  lands, 
when  in  the  hands  of  the  owners  thereof.    They  further  faid, 
that  in  Hilary  Term^  in  the  fixth  year  of  ^een  Anne^  Ricifrd 
Stephcrdy  the  father  of  the  plaintiff  Richard  Shepherd^  exhibited 

his 
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kb  bill  in  this  courts  as  leflee  under  the  then  Archbijhop  of  Tori,  Sitmtt^ 
for  the  tithes  of  com,  grain,  and  hay,  in  the  faid  townfhips  of  ''i^llf 
Spa^vfUon  and  AppUtou^  aeainft  Jasnes  Grindon  and  others,  ^abt4«- 
the  owners  and  occupiers  of  the  lands  therein,  for  payment  of 
their  tithes;  that  the  faid  James GrinJon^  as  owner  and  occupier 
of  land  in  Spawntmi  called  the  Rigg  Hagg  Lands^  and  which 
were  part  of  the  defendant's  lands,  by  his  anfwer  infifted  on  an 
exemption  from  payment  of  the  tithes  thereof,  as  being  ownev 
and  occupier  of  the  fame,  and  that  they  were,  at  the  di£>lution 
of  the  faid  monaftery,  part  of  the  pofieffion  thereof}  that  the  faid 
caufe  being  at  ifliie,  divers  witnefies  were  examined  ;  that  one 
of  the  witnefics  gave  evidence  of  a  fuit  being  inftituted  by  a 
former  ArMnftKf  of  Tori  againft  yobrt  Carrkigton^  owner  of  the 
faid  Rigg  Hagg  Lands f  for  payment  of  titKes  ;  and  that  fuch 
fuit  was  determined  in  favour  of  Carrington  ;  and  tb^t  the  faid 
Richard  Shepherd  did  not  proceed  to  an  hearing, 

The  plaintifis  filed  Tifupplernental  bHU  ftating  tj^  fyrr^nder  of 
the  former  leafe  and  its  renewal^i  and  infifting  that  they  were 
entitled  to  the  relief  prayed  by  their  original  bill. 

The  defendants,  in  anf^rer  to  the  fqpplemental  bill,  faid,  that 
they  believed  that  oq  the  twenty-ninth  of  September  177?,  the 
plaintiff  Richard  Shepherd  had  furrendered  up  the  leafe  fet  forth 
in  theorigmol  bill  %  and  that  in  confideration  thereof,  the  Arch- 
UJbop  of  Tork  made  fuch  leafe  as  was  ftated  in  the  fitpplemental 
HU  i  but  they  fubmitted  tp  the  Court,  whether  the  plaintiff 
had  not  relinquiihed  his  right  to  fuch  titheable  matters  as 
became  due  by  fugh  former  leafe ;  and  infiiled,  that  he  was 
not  entitled  to  any  relief.  They  forther  faid,  that  although 
they  had  admitted  that  the  defendants  JViUiam  Hartat  and  J<5m 
Ifartas  and  John  Maw  had,  in  the  year  1769,  occupied  lands  in 
Spatunton  and  Appleton^  and  had  taken  therefrom  corn,  grain,  and 
hjiy ;  and  that  in  the  vear  1770  all  the  defendants  had  occupied 
l^nds  in  both  the  faid  tpwnfliips,  and  taken  from  thence  feveral 
quantities  of  porn,  grain,  and  hay ;  yet  that  riie  lands  in  the 
tbwnfhip  of  Spawnton  confifted  of  two  kinds,  vi%*  Demefnt 
Lands  belonging  to  the  tnanor  of  Spawnton^  which  were  difcharged 
of  the  payment  of  tithes  while  in  the  hands  of  the  owners^ 
apd  of  other  lands  which  were  of  common  right  liable  to,  the 
payment  of  tithes,  and  were  not  difcharged  of  the  payment 
thereof  by  the  means  in  which  the  Denufne  Lands  were  dif> 
charged  ;  that  all  the  lands  which  the  defendants  Willi&m 
Hartas  and  John  Hartas  and  John  Maw  held  in  the  year  1 76^ 
and  all  the  defendants  in  the  year  1770,  in  the  faid  parifh  of 
Lefiringham  or  Laftringham^  within  which  parifh  the  faid 
tQwnfhips  of  Spa'wnton  and  Jppleton  lie,  and  to  the  reAor  or  vicar 
of  which  parifh  all  tithes  within  the  faid  townfhips  were  and 
are  payable  fo  far  as  any  fuch  were  or  are  payablei  had  been, 

from 
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from  time  whereof  the  memory  of  man  was  not  to  the  contrarj'^ 
before,  and  clown  to,  and  at  the  time  of  the  diiTolution  of  the 
monaflery  of  Saint  Mary^  near  the  walls  of  Tork^  parcel  of 
the  Demefne  Lan^s  of  the  manor  rfSpawnton^  m  the  faid  pariib  of 
Leftringbam^  and  parcel  of  the  pofiefBons  of  the  faid  difiblred 
znonaflery  ;  that  the  prior  gf  the  faid  monaftery  for  the  dme 
being  had  been,  and  was  feifed  in  his  detnefne  as  ^  Ue^  itt  ri^t 
of  the  faid  n^onadery,  of  the  Demefne  Lande  of  the  raid  nkmor  cf 
Sfiawfiton{vrheTco{  the  faid  lands  in  their  refpeAive  occopitkms 
were  parcel)  ;  and  that  during  all    the    faid   tinie  the  faid 
prior  for  the  time  being   was  re^r,  and  feifed  of  the  re&ory 
of  Lejiringham  in  fee  $  that  the  fsiid  prior  in  right  of  the  iaid 
fDOnallery,   or  his.  leiree  or   farmer,    had  and    held  all  tie 
Jptmefne  Lands  in  his    or  their  proper  hands  ;  and    that  by 
reafon  thereof^    and   of    the  faid  unify  of  pofieffion   of  th<s 
faid  reflory  and  the  Demefm  Lan^i,  the  prior,  during  all  the 
time  aforefaid  down  to  the  diffjlution  of  the  monaftery>  held 
all  the  Detnefne  Lands  exonerated  and  difcharged  of  and  from 
the  payment  of  all  tithes  of  corn,  grain,  hay,.and  all  other  great 
or  predial  tithes  whatfocver  ;  that  the  faid  monaftcry  being  one 
kA  the  greater  monail^eries,  and  being  difiblved  and  duly  far- 
rendered  by  virtue  of  the  faid  adlr  and  of  the  faid  unity  of  poi^ 
feiiion,  all  the  Demefne  Lands  benamey  and  had  ever  iince  bee&^ 
and  now  were  exempted  and  difcharged  from  payment  of  all 
tithes  as  afbrefaid  \  that  from  the  time  of  the  faid  furr^der  to  tha 
time  of  the  demife  of  Hemyi  the^  Eighth^  his  faid  majefty  had 
been,  and   continued  to  be  feifed  to  him  aiid  his  fiicceflbrs, 
in  right  of  his  crown,  of  the  Demefne  Lands  of  the  manor  ^ 
Spawntan  \  that  his  faid  majedy,  by  virtue  of  the  faid  aA  and 
furrender  and  unity   of  pofleiiion,  had  held  and  enjoyed  the 
Demfne  Lands  difcharged  from  the  payment  of  all  great  tithes  ;- 
that  on  the  demife  of  his  faid  majefty,  the  Demtfne  Lattdi  had 
dbfcended  on  Edward  the  Sixths  who,  in  the  third  year  of  his- 
reign,  duly  granted  and  conveyed  the  fame  to  Sir  WUGam  Q^ojx 
Knights  and  J*  Bannijler^  to  hold  to  them  and  their  heirs  in  as 
ample  a  manner  as  the  faid  late  king  had  held  the  fame ;  and 
that  all  the  faid  lands  and  grounds  had,  by  divers  mefne  con- 
versances and  defcents,  come  to  the  defendants  refpe^ively^ 
They  further  faid,  that  dnring  their  refpe^iive  occupations  of 
the  faid* lands,  they  were  the  proper  owners,  and  feifed  thereof 
in  fee  £mple,  or  for  fome  other  eftate  of  inheritance.     They 
fuvtherfaid,  that  all  the  lands  which  they  occupied,  as  all  other 
ibi  Demtfne  Lands  of  the  faid  mamr  of  Spawptony  had  always- 
been  reputed  to  be  abbey  Iands>  and  difcharged  of  the  piyment 
of'  tithes  whilfl  in  the  hands  of  the  refpe^ive  owners  thereof; 
andthat  all  the  faidlands  had  always  been  reputed  to  be  of  the 
fame  tenure  and  nature  as  Rigg  Hbgg  Lands  aforefaid,  and  for 
payment  of  the  great:tithes  of  which  a  fuit  had  been  inftituled 
asfc  aforefaid.  They  further  faid,  that  about  Eafier^  lA  the  thirty* 

fpurth 
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fcmrth  year  of  Charles  the  Second^  one  Richard  Shepherd^  as  lefiee     Sbi?hbkb 

under  the  then  Archbi/bop  (^Tork  of  two  thifd  parts  of  the  tithes         *?*^ 

of  com^  grain,  and  hay,  ariiing  in  the  faid  towns  of  Spawnton       W4aT4«. 

sind  jippietott,  and  elfewhere  in  the  faid  pari(^  of  Leflringham^ 

fuid  7\  Flathers^  clerk,  as  vicar  theret  and  as  claiming  therefore 

to  be  entitled  to  the  Qther  third  part  of  the  faid  tithes,  exhibited 

their  hill  in  this  court  againft  William  Otterburn^  ^nd  others  toi 

compel  payment  of  tithes  of  com,  grain,  ai\d  hay,  of  lands 

occupied  by  them  in  the  faid  parim  »  that    the  defendants 

put  in  their  anfwers  there||o  ;  and  infilled  on  fuch  exemption 

from  the  payment  of  tithes  in  refpefl  of  their  lands,  fome  of 

which  were  the  fame  lands  which  the  prefent  defendants  now 

Qcqipy,   aQ4  ^  pl^intiflTt  djjd  nojt  proce^  figrther  i^  the 

fuit. 

The  defendant  ^(7^/1  iTbr^/ faid,  that  about  the  year  1777 
be  became  a  ban,krupi\  that  a  bargain  ^tfd/a/g.  of  all  his  edate 
|iad  been  duly  executed  and  enrQlled« 

The  plaintiffs  replied  (except  to  the  aafwer  of  the  defendant 
yohn  H^tasj^  who  had  become  a  bankrupt)  %  the  defendants  rer 
joined ;  but  before  any  witnefies  were  examined,  the  plaintiff 
J^akilock  died ;  and  ^e  l^id  fuit  bang  properly  revived,  wit* 
nefles  were  examin^  00  bojbh  fides  }  and  on  the  hearing  of  the 
^aufe,  and  counfel  for  aU  parties  ;  and  reading  the  depofitions 
of  fcveral  witnefies )  an  indenture  dated  the  firft  of  06hber^ 
in  the  twenty*ninth  year  of  Henrj  ihe  ]^gh$b  ;  a  deed  of  requi- 
fition  of  JVilliqtn  Lord  Gxof  and  John  Bifnnf/ier  |  ^1^  on  full 
debate  of  the  matter  ; 

The  Court  ordered  the  deputy  ronembrancer  to  take  ati 
account  of  what  was  due  to  the  refpedive  plaintifis  from  the 
refpedliye  defendants  (except  Jebn  Hartas,  who  had  become  9, 
bankrupt,  and  JRobert  Mif^oftt  who  died  before  the  commiffion 
was  executed),  during  the  time  demanded  by  the  bills,  for  aU 
and  Angular  the  feveral  titheable  matters  ajid  things  which  they 
refpeflLvcly  had  upoh  the  farms  and  lands  within  the  townihips 
of  Spawnton  and  Appleton^  occupied  by  the  defendants  within 
the  faid  pariib  of  Leftringham  or  Lafringham  in  the  pleadings 
mentioned  \  and  that  the  defendants  do  pay  to  the  plaintiffs 
their  cofts  of  this  fuit  to  be  taxed  :  further  diredions  to  be  re- 
feryed  until  after  the  report 

Smttkb,  Chief  Baron^ 

Etre,  Baron. 

BuRX4Nl>»  Barotu. 
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Titn.  TjRw,  Walter  againfi  Flint. 

J&1/,  i9/i5  7«fy  1775. 

The  manner  in  'T^HE  rcftor  of  Crayford^  in  thc  coonty  of  iTz/f/,  claimed,  from 
which  the  reapr    1  ^^g  y^|.  j  y ^q^  ^u  j^g  tithps  of  wheat,  barley,  oats,r7e,  beans, 

iricirf/atencftird  pcafc,tarcs,  turpips,  miJch  cows,  Oxeep, hogs, pal ves, lambs, pigs, 
10  the  great  and  wool,  dry  and  unprofitable  cattle,  poultry,  ^ggs,  honey,  fruits, 
fmaii  tithes  of  herbs,  plants,  roots,  underwood,  reeds,  colts,  and  divers  other 
^  parifli.  fjjjjijj  tithes,  together  with  Eajler  o^erings  at  twopence  ;i-hcad 
'    an^c,  J93.    ^^^  ^ij  pcrfons  above  fourteen  years'of  age. 

.  Thp  defends(nt  admitted  the  plainti^s  title  to  the  tithes  de- 
manded by  the  bill  \  and  faid,  he  had  fet  out  all  the  tithes  of 
his  wheat,  barky,  peafe,  and  beans,  and  other  grains,  which 
J)ecame  payable  to  the  plaintiff  fpr  tbat  ye^r  ;  and  that  he  was 
not  indebted  to  him  in  any  thing  on  account  of  the  faid  tithes  ; 
that  the  plaintiff  had  never  applied  to  him  for  an  account  of 
his  privy  tithes  \  that  he  had  tendered  him  nine  pounds,  thirteen' 
ihillings,  and  tenpqnce  for  them,  which  he  had  refufed  to 
.accept  }  that  he  had  frequently  offered  to  render  to  the  plaintiff 
the  tithe  of  h'ls  calves,  lambs,  and  pigs  in  kind  ;  that  he  had 
given  him  notice  to  takq  fuch  tithes  at  the  proper  times,  and 
particularly  the  lambs,  when  they  were  io  general  feven  weeks 
or  two  monthis  old,  and  able  tolive  without  the  dams ;  but  he  ha4 
refufed  to  cQQie,  infifting,  that  he  was  entitled  to  the  tithes  of 
faly^;^  lamt)S|  apd  pigs,  when  fit  fo^  thc  butcher. 

The  plaintiff  replied  ;  the  defendant  rejoined  y  and  witnefles 
jirerf^  examined  6n  both  fides  ;.^nd  upon  hearing  counfel  for  the 
faid  parties  \  and  reading  frveral  proofs  taken  in  the  caufe 
on  behalf  of  each  $  a  letter  without  a  date,  from  the  defendant 
to  the  plaintiff,  requiring  him  to  take  away  the  tithe  of  wheat 
fet  out  by  him  ;  an  account  of  the  defendant's  privy  tithes  for 
one  year,  amounting  to  nine  pounds,  thirteen  ihillings,  and 
tenpence  ;  and  at  the  foot  thereof,  a  tender  of  payment  of  the 
faid  fum  to  the  plaintiff,  figned  by  the  defendant ;  and  the 
plaintiff's  counfel  admitting  fuch  tender  to  have  been  made  for 
the  value  of  the  faid  fmall  tithes ;  and  alfo  reading  a  note  figned 
t)V  the  defendant,  direded  to  the  plaintiff,  dated  the  eleventh  of 
February  1771,  defiring  bim  to  coaie  pr  fend  fomebody  to  fee 
the  defendant's  lambs  properly  tithed  \  and  on  full  debate  of  the 
matter  \ 

The  Court  ordered;  by  confent  of  both  parties,  that  thc  bill 
be  retained  till  Micbaehnas  Term  l^^6f  the  plaintiff  in  the  mean 
time  to  be  at  liberty  to  proceed  to  a  trial  at  law  in  an  aAion 
to  be  by  him  brought  againft  the  defendant  on  the  flatute  for 
sot  fptting  out  his  tithe  of  wheat,  oatSi  ^Qd  beans^ 

The 
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,  The  Court  further  ordered  the  deputy  remembrancer  to  take  -     Waltie. 
an  account  of  the  vaiue  of  the  fmall  tithes  due  froth  the  defendant         ai^inft 
to  the  plaintiff  during  the  time  demanded  by  the  bill  :  the 
coniideratioa  of  colls  and  furtbei'  direfUons  td   be  referved| 
&c. 

On  the  tenth  of  December  1776,  the  bill  was  drdercd  to  be 
retained  till  jB^^^  Tfriw,  and  the  plaintiff  to  proceed  to  trial 
at  the  next  affizes  for  th^  county  of  Kent  ;  but  on  the  thirtieth 
of  May  I777i  the  plaintiff  not  having  proceeded  to  a  trial, 
THE  Court  ordered  the  bill  to  be  difmiffed,  fo  far  as  the 
fame  related  to  the  demand  of  tithes  of  wheat,  oats,  and  beans, 
with  cofts. 

On  the  fourteenth  of  May  17791  upon  opening  the  decree  and 
report,  no  exceptions  having  bedn  -  taken  to  the  fame,  the 
OouRT  ordered  (he  report  to  be  confirmed,  and  the  defendant  to . 
pay  fifty-three  pounds,  fix  (hillings,  and  twopence  for  his  fmall 
tithes  from  Michoiltnas  1770  to  Michaelmas  1775  ;  and  that  the 
bill  be  difmiffed  with  cofts  for  the  defendant,  the  plaintiff  not 
having  proved  more  due  to  him  for  the  faid  tithes  than  the  fucfi 
of  nine  pounds,  thineen  (hillings,  and  tenpence  tendered,  being 
the  value  of  the  tithes  demanded  by  the  bill ;  the  defendant  to 
beat  liberty  to  retain  in  his  hands  the  faid  film  of  fifty-three 
pounds,  fix  {hillings,  and  twopence,  as  for  and  in  part  of  the  faid 
defendant's  cofts  fo  to  be  taxed  as  aforefald* 


Lander  ^^j/;^  Spencer.  T.itf.  Tt«i», 

Stafford}bire;%othjuly\^^^.    /  15.  Co.^ 

npHE  reftor  of  CoUon^  in  the  county  of  Stafford^  claimed  ^hc  reftor  ai 
^  all  tithes  in  kind,  as  well  great  as  fmall,  which  liad  yearly  odtonj  in  St^^ 
afifen  on  that  part  of  Loughey^s  Farm  which  lay  in  the  faid  parifli,  fordft»t^  is  mc 
ind  particularly  the  tithes  of  milk,  wool,  lambs,  and  the  agift-  *n^'^«*  ^^  ^"^ 
ment  of  barren  and  unprofitable  cattle.  ^^^  "**|;^»  ^ 

The  defendant  admitted,  that  the  plaintiff  was  rector,  and  ^^^^\  ^*':*. 
that  he  occupied  Bougheys  Farm  ;  and  raid,.the  meffuagc,  out-  JhefakI  ptr.ih^ 
buildings,  |»arden,  and  orchard  of  the  faid  farm  were  fituated  but  the    Uml 
in  the  pari(h  of  Colwkh  /    that  the  pafifh  of  Colwich  was  a  ^^loos'*   ^'('■<f 
vicarage  endowed  5  that  the  otherlands,confifling  of  one  hundred  ''\*'!™'  ^  ^^ 
and  thirty  acres  belonging  to  the  faid  farm  lay  in  the  parifh  of  ^'^^\y^^,' 
Colton  ;  that  the  farm  had  immcmorially  confifted  of  the  fame  joining  pariih  «t 
lands ;  that  no  fmall  tithes  had  ever,  in  the  memory  of  man,  Colwcb, 
been  paid  or  payable  to  the  reftor  of  C^lion  for  the  faid  farm, 
but  that  a  certain  mo'dus  of  fix  (hillings  and  eightpence  had  been 
paid  at  Michaelmas  yearly  to  the  vicar  of  Colwich^  as  a  modus 
in  lieu  of  the  tithes  claimed  by  the  bill,  and  all  other  fmall  tithes 
arifing  from  Bougheys  Farm  \    that  the  vicarage  of  CQlwicb 
\  '  had' 
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lANbiK       had    bectt   immemorially  endowed    with,  dr  was  entitled  id 

c^?  the  finall  tithes  of  divers  other  Farnis  or  tenements  in  the  parifli 

of  Caiton,or  to  pJrefcriptive  payments  in  lieii  thereof,  asapp^red 

by  otic  or  more  ancient  terrier  dr  terrier^  in  the  ^chives  of  th^ 

parifh  bf  Cotton. 

The  plaihtifF replied  ;  the  defetldant  rejoineii  \  tod  witnefles 
were  examitied  on  each  fide  \  and  upon  hearing  counfel }  and 
i^ding  the  proofs  in  the  caufe  \ 

The  Court  ordered  a  trial  at  law  dn  the  following  iflSic, 
<«  Wliether  the  vicar  of  Col'tmch  is  entitled  to  all  fmall  tithes, or 
*<  fonie  modus  in  lieu  thereof,  throughout  Boughsys  Farm^  in  the 
•*  pleadings  of  this  caufe  mentioned  :*'  to  be  tried  by  a  fpecial 
jary,  with  liberty  to  the  judge  to  indorfe  any  fpecial  matter  on 
the  pojiea  ;  and  further  ditcAions  to  be  referved  until  after  the 
trial. 

The  iflue  was  accordingly  tried  by  a  fpecial  jury  5  and  the 
jttrors  found,  that  the  vicar  ofC^iwich  is  entitled  to  all  the  finall 
tkhes  yearly  arifing  throughout  Boughe/s  Farm,  or  to  a  modus  iii 
lieu  theteoA 

The  caufe  came  on,  on  the  thirteenth  of  May  17^6,  to  hi 
further  heard  on  the  pofiea :  and  upon  hearing  counfel  \  and 
reading  the  decretal  order  and /£/?^tf  5 

The  Court  ordered  the  bill  to  be  difmiifed^  with  cods  both 
at  law  and  in  equity* 

« 

TtiH.  Tii»,  Williams  againfi  James* 

Corntoall^  20ib  Jtilf  1775. 

The  vicar    of  npHE  vicar  of  Saint  Keverne,  in  the  county  of  C<'r/^«^a//,  claimed. 
Saint  ^frne,    1     ^11  manner  of  fmall  tithes  in  kind,  and  Eajer  offerings 

entitled    to  the  a^iS^g »»  ^^^  panfli. 

ihl  farms  called       ^^^  defendant  Thomas  James  admitted,  that  the  plaintiff  was 

Gnat    Tremttt.  vicar  of  the  parifh,  and  entitled  to  all  vicarial  tithes  and  Eajiff 

Uere^       UttU  offerings,  or  to  fome  modus  in  lieu  thereof  ^  and  dated,  that  he 

^menbetrtf  and  ^^g  the  occupier  of  fevcral  ancient  tenements  iti  the  faid  parifbi 

3a  tondV  c^^^^^  ^'•^^^  Tremenbeere  and  Little  Tremenheere  ;  and  that  there 

See     '  a  oth     ^^^  \^^Ti  a  modus  immemOrially  paid  to  the  vicar  for  the  time 

c;jufe,      HiJary  ^^'*"gi  ^7  *^^  occupier  of  Great  tremenbeere^  of  eight  fliillings, 

T^rm,  19.000.3.  in  lieu  of  all  fmall  tithes  yearly  arifing  on  the  faid  tenement  at 

.    Michaelmas,  or  quarterly  if  demanded,  at  the  eleflion  of  the  vicar; 

another  modus  of  four  (hillings  yearly,  in  lieu  of  fmall  tithes  for 

Littls  Tremenheere^  payable  as  aforefaid  \  that  the  vicars  fome- 

'  times  collected  the  faid  feveral  fums  yearly,  and  fometimes  half- 

yearly  \  that'  a  Mr.  Evans,  as  vicar,  conunenced  a  fuic  in  this 

court  againft  (everal  of  the  pariihioners  to"  overturn  feveral 

modufes 
« 
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fnoiufis  fct  up  by  them ;  biit  that  he  dropped  the  fame,  and  Willtamj 
(iiboiitted  to  the  payment  of  cofts,  and  accepted  of  the  feveral  h^^*? 
fams  infifted  on  as  modafes  payable  by  the  faid  parifli  ;  that  jAM»t. 
be  had  only  two  receipts  from  Evans  in  1750  and  1753,  w^^^ch 
Irecelpts  wefe  exprelTed  to  be  in  lieu  of  (mail  tithes  ;  that  he 
had  two,  dated  in  1765  and  1766,  which  were  exprefTed  to  He 
compofuiofu  for  fixlall  tithes;  but  that  he  was  impofed  upon  in 
takmg  fuch  receipts,  as  the  fums  rpentioned  therein  were  paid  as 
Wiodufes^  and  not  as  comp^Jitions  :  and  he  fct  forth  his  titheable 
matters  and  tilings,  but  not  the  quantities  and  Values  of  the  - 
tUhesof  the  fame ;  and  faid,  that  he  had  kept  no  account^ 
apprehending  that  xht  faid  ntodufes  were  payable  in 'lieu  of  tithes 
in  kind  arifing  on  the  faid  premifes.  He  further  faitl,  that  he 
had  been  occupier  of  Covijjbck  Tencmenty  and  had  paid  the 
plaintiflT,  up  to  the  year  1770,  the  fum  of  thirteen  (hillings  and  ' 
iixpence  a-year,  as  a  compoHtion  in  lieu  of  tithes  in  kind.  Ht 
further  faid,  that  the  vicars  of  the  faid  parifh  were  not  entitled 
to  the  tithes  of  hay,  the  fame  being  confldered  as  a  great  tithe* 
J^c  alfo  faid,  he  had  paid  his  Eafter  offerings  to  1 770,  and  that  he 
was  ready  and  willing  to  pay  the  faid  feveral  modufes^  and  always 
had  been,  in  cafe  the  plaintiff  had  thought  fit  to  receive  the  fame. 
He  faid,  that  the  plaintiff  had  demand^^d  ninepence  in  the  pound 
according  to  the  rack  value  of  the  faid  tenements,  but  had  not 
demanded  tithes  in  kind  of  the  fame.  He  admitted,  that  he 
had  from  time  to  time  fold  or  converted  to  his  own  ufe  all  fucU 
titheable  matters  and  things,  the  tithes  whereof  were  accounted 
fraall  tithes,  as  he  had  from  time  to  time  had  on  the  lands 
occupied  by  him  in  the  faid  parifh  fince  the  plaintiff  becam6 
▼icar« 

• 
The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witneflcs 
were  examined  on  each  fide  ;  and  upon  hearitig  counfel  ;  and 
reading  an  entry  in  the  book  of  rates  of  the  parifli  of  ^aint 
Kevtmcyof  the  twenty. fourth  of  Aprii  i68j,  being  an  account 
then  taken  of  the  tithes  to  be  paid  to  the  vicar  in  kind,  figncd 
yobn.  Sweet,  vicar,  and  twelve  parifhioners,  and  among  others 
7-  Bamfield  and  IV.  Sandy  \  another  entry  in  the  faid  book 
m  1682,  being  a  rate  on  "thomas  Bamfield  zxi^  William  Sandys  ; 
another  entry  in  the  fame  book  in  1683,  Tremenheere^  on  ^komat 
Bamfield  and  William  Sandys  5  an  entry  in  a  book  entitled, 
«*  Compofitions  due  from  Saint  Keverne  from  Lady  Day  1718  to 
«<  Michaelmas^^  **  Tremenheere,  Lawrefice  James^  four  fhiliings, 
••  Johti  JameSy  two  fhiliings  ;'*  and  a  receipt  on  the  lafl  page 
but  one,  iigned  J.  Jago ;  alfo  reading  another  cxhrbit,  being 
a  compofition  due  from  Saint  Keverne  1719  ;  an  entry  from  the 
faid  book,  "  Tremenheere^  J^^"  James ^  four  (hillings,  Idem^  two 
«♦  Ihillings-,"  alio  another  exhibit,  being  a  book  entitled,  **  Saint' 
•«  Keverne's  compofitions  for  half-a-year's  fmall  tithes  due  to 
•*  the  vicar  at  Lady  Day   1737  /'  an  entry  in  the  faid  book, 

"  Tremenhttre, 
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Williams     *'  Tremenheere^  WiJow  Jamis^  four  (hillings,  Eadem,  twd  ffut-* 
again/f        ti  Jings  •"  and  reading  Icveral  depo&ioQS  of  withefles  taken  in 
jAMii.        ^Yxc  caufc  J  and  on  full  debate  of  the  matter  j     • 

The  Court  ordered  the  deputy  reihenibraiiccr  to  take  art 
account  of  the  tithes  in  kind  demanded  by  the  bill ;  and  thd 
def^ndank  to  paj  to  the  plaintiff  his  cofts  of  this  fuit. 

The  CbuKT  njLL* 


Tif*.  Tim,  WaLBANK   dp^dift/l  liA^WAHn. 

Ghucefi&Jbire^  2lji  July  1775* 

The  rtdor  of  npHE  reftor  of  Cro^ihain^  in  the  county  of  Ghmeefier^  ctaTmed 
cST^T'a-    *"  ^^^  ^\^iie%  of  the  parifli  in  kind,  and  particularly  £hc  tithes 

ctakna^^Jrhct  ^^  ''^ood  ;  and  ftated,  that  the  parish  df  Cronham  contained 
of  ntd%  or  gtr-  icveral  hundred  acres  of  woods,  confiftiiig  moflly  of  beech  wood^ 
mins  annually  which  Were  reeds  Or  germins,  proceeding  fr6m  or  growing  upon 
Mt  from  the  x\it  ftools  of  trecs  that  had  bften  ctttlrely  ciit  doWn  5  that  the 
inoSr  hl7ch!  ^*^^  woods  were  annually  cut,  and  tile  wood  felled  drawn  by. 
and  ibid  for  ^^^  owners  thereof,  and  corded  and  fold,  or  otherwife  difpofed 
fiitwbod,  mak-  of  for  firing,  charcoal,  or  other  purpofes.  The  bill  then  dated, 
ing  of  ciiarcoal,  that  the  defendants  were  proprietors  of  feveral  hundred  acres  ot 
DofetT    '  ^^^  wood,  which  they,  had  ifcfpeflively,  foif  many  years,  cut  dpwn^ 

fold,  and  difpofed  of,  for  the  purpofes  aforefaid  for  their  own 
benefit,  but  the  tithes  of  which  they  had  refufed  to  pay. 

The  defendants  The  defendant  Sandys  faid,  that  he  had  been,  for  tweWe  years 

&y,    that    the  ^^^^  proprietor  of  feveral  woods  in  the  parifh  ;  that  he  could 

were  only  fioin  ^^^  ^^^  forth  a  particular  account  thereof,  as  he  did  not  refidc  in 

foch  parts  of  the  the  county ;    but  that  he  believed,  4bat  they  produced  what 

woodtwherethe  might  be  termed  an  annual  cutting  or  drawing  thereof,  whidL 

retdsorgermins  ^j^g  jj-  cutting  down  in.  one  year  fuch  parcels  of  the  faid  woodr 

giewioocMeto  "'     ^         ?.  ,  /^v  c  r    ^^   r  j»ri- 

each  other  *       ^  P^^  ^^^  thick  or  near  together,  of  fuch  fize  and  m  lock 

places  as  by  the  woodward  was  thought  fit )  and  the  like  in 

another  year,  and  fo  on  yearly  \  but  that  by  fuch  cuttings 

the  parts  or  places  cut  in  one  year  were  not  cut  in  the  fame  parts 

that  the  treet  or  places  for  a  great  number  of  years  after  ;  that  be  believed 

were       above  hjj  y^oods  annually  cut  or  drawn  as  aforefaid  were  trees  of  above 

twenty     yean  ^^^^^y  yeax%  growth,  and  fome  of  them  of  fixty  years  growth 

■    or  upwards,  and  of  a  confiderable  fize  or  girt,  and  much  above 

that  the  woods  that  of  coppice  or  underwoods  %  that  part  of  the  f^^id  woods 

^  dravwi  were  fo  cut  or  drawn  as  aforefaid  was  made  ufe  of  as  timber,  or  for 

lifed  as  tin^ber }  ti^ber^like  ufcs  \  and  that  fuch  woods  might  be  rated  in  the 

parifli  book  of  Cranbamy  and  paid  taxes  annually  to  church  and 
poor  of  the  faid  pari ih  :  and  he'infifted,  that  the  faid  woods. 
ought  to  be  deemed  as  timber  or  timber  trees,  and  privileged  and 
exempted  firom  paying  tithes* 

The  other  defendants  faid,  that  thejr  were  owners  of  feveral^ 
acres  of  wood  within  the  faid  parifli« 

-  At 
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All  the  defendants  faidi  that  by  the  cuftom  of  the  country  and     Walbakk 
ofthe  parifii  of  Cranham^  beech  wood  w..s  confidered  as  tin^ber,         a^dnfi 
and  made  ufc  lof  for  the  fame  purpofcs  as  oak,  afli,  and  other      ^^^^^*»' 
timbeif  trees  \  that  the  feveral  woods  belonging  to  the  defendants  wL?by  thc"^^ 
confiftcd  moftly  of  beech  trees  j  that  fome  few  oaks,  afhes,  and  tomofchecoun- 
other  trccs,.wcre  intcrfpcrfed  araongft  them  \  that  thereftorsof  ty,     accoanud 
the  faid  pariih  had  never  deceived  tithes  in  kind  of  the  faid  ^^^'^  > 
wood,  or  any  fatisfa^lion  for  the  fame }  and  that  they  were  not 
liable  to  the  payment  of  tithes  in  kind  of  the  faid  wood,  or  any 
fatisfaftion  in  lieu  thereof.    They  further  faid,  that  coppice  or  ''^*^  ^^  coppice 
underwood   was  always  cut  by  the  lug,   and  laid   in  drifts  ;  ^,  iwIJT^i^ 
but  that  no  part  of  the  woods  in  the  faid  parifli  belonging  by  tU  %,  and 
to  the  defendant  had  been  cut  as  coppice  or  underwood^  but  as  laid  in  drifts  ^ 
dnibef. 

The  defendant  Sandys  faid,  that  his  woods  were  for  the  mod  that  fome  ofthe 
part  above  twenty  years,  and  fome  above  fixty  years  growth^  ^*^  wasfixty 
more  or  lefs,  before  the  fame  were  cut  down.  ^^"^  ^  » 

* 

The  other  defendants  Ukewife  faid,  that  they  believed  that 
their  woods  were  above  fixty  years  growth  before  they  were 
cut  down. 

All  the  defendants  faid,  that  they  believed  that  almoft  the  that  the  wood . 
vhole  of  their  faid  woods  did  grow  up  from  the  maft  or  feed,  8'**''  "P  from  , 
and  not  from  old  ftools,  the  faid  old  ftools  generally  dying,  being  ^^  ™^^  *^"j^ 
ftifled  by  the  branches  of  tall  trees  furrounding  them  5    but  that  ftump*  j 
if  any  germins   or  underwood  were  produced  from  old  ftools  that  if  it.  were 
which  did  not  die,  the  produce  of  fuch  old  ftools  were  not  liable  K^rnains     from 
to  be  tithed,  inafmuch  as  the  trees  cut  down  were,  as  they  ^^"^  ^"mps»  it 

-,.,,'  ij»t-  A'        wa*  not  tithca- 

4)elieved,  above  twenty  years  growth,  and  timber  trees  accordmg  y^^  t^c  ftumps 
to  the  cuftom  of  the  faid  country,  and  therefore  privileged  from  being  the    re. 
payment  of  tithes  ;  that  their  faid  woods  did  not,  in  general,  "Jai"*  of  tim- 
confift    of  reeds  or    germins  proceeding  from   old  ftools   of  ^^  "***  ^^^^ 
9nj    fort,  otherwife    than    as    before  mentioned  ;  but  that,  okj  ^     ^*  * 
on  the  contrary,  five  hundred  trees  grew  from  maft  for  one  that 
grew  from  the  ftool ;  nor  had   they  been  ufually  drawn  or 
cut   annually,  but,  on   the  contrary,  had   gone    for  twenty 
years   without  having   a  fingle  tree  cut    down  as  they  be- 
lieved. 

« 

The  plaintiff* replied  \  the  defendants  rejoined  ;  and  witneftes  The  caufii 
were  examined  on  both  fides ;  and  upon  hearing  counfel,  and 
reading  the  feveral  proofs  taken  in  the  caufe  ; 

The  Court  ordered  the  deputy  remembrancer  to  enquire  ^^^"*^* 
and  Ai^te  to  the  Court  what  parts  and  quantities  of  the  wood  in  wood  which  had 
thie  pleadings  mentioned,  which  had  been  cut  down  by  the  gr  wnfrommaft 
defendants  rcfpedtively  during  the  time  the  plaintiff*  had  been  andbeencutun. 
re£lor  of  the  pariih,  grew  from  the  maft  or  feed,  and  were  under  ^^rtwmy  yeara 

^  '  ^         .  growth ;  cf  that 

which  had  grown  from  old  ftampt  and  cut  at  any  age  ;  and  the  underwood. 
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Hatward. 


ivat  BA?(tc     tv/cnty  yeafrs  growth ;  and  what  parts  and  quantities  thcrcor 
'*zo'*i*fi        grew  from  (lools  or  roots  of  trcc#  heretofore  fallen  or  cut  down 
'  by  them  refpefti vcly  during  the  time  aforeiaid,  of  any  age,  fize, 

or  growth  whatfoever.  The  Court  alfo  ordered  rtie  dcpmy 
remembrancer  to  enquire  and  ftate  what  underwood  had  been 
taken  or  felled  from  the  woods  of  the  defendant  Saadji  in  the 
parifh  of  Cranham  for  the  time  aforefaid :  coils  and  frvthiep 
direAions  to  be  referred  till  after  the  report. 


MfcH.  TiiMf  Bedford  axahifi  SambelIt. 

l6.  G»o.  3.  ^     ^        - 

Cornwall^  'jth  Dteembtr  1775* 

The  manner  in  'T'HE  rcftoT  of  Landulph^  otherwife  Landilphy  in  the  ComitT 
which  the  reaor  1  of  Cornwolij  claimed  all  manner  of  tithes,  and  all  Eaftar 
Hi  LaM^i  10  j^  other  ofFerings,  oblations,  obventions,  duties,  and  profits 
tilled  to  receive  whatfoever  belonging  to  the  laid  rectory. 

tf.c    titliei    and 

E^j}cr  cffrrirgs  The  defendants  admitted,  that  the  plajntiff  was  reftor  of  the 
according  10  the  parifli,  and  entitled  to  the  tifhcs  of  all  titheable  matters, 
cuftom  of  the  according  to  the  cuftomary  manner  of  anfwering  fuch  tithes  j 
^'^'   *  and  faid»  that  by  the  immemorial  cuftom  of  the  parilb  the  tithes 

ariiing  therein  had  been  mfwered  in  the  following  manner :  that 
of  CORN  and  graini  the  parfon  was  to  have  the  tenth  iheaf  ;  of 
PEASE,  the  tenth  flieaf  when  cut  or  bound  in  iheaves  ;  of 
GRASS,  the  tenth,  when  made  into  firft  grafs  coqks  ;  of  vtood, 
the  tc  Jth  faggot  of  a)I  coppice  wood  ;  and  for  all  hedge  wood, 
to',>p:iig3^  and  loppings,  faize,  fire  woodland  fuel,  one  penny,  at 
hajter  \  with  relped^  to  surplice  T££s,o^eriogs,  and  oblations, 
that  every  houfekeepcr,  if  unmarried,  was  to  pay  to  the  parfon 
twopence }  if  married,  fourpence  ;  and  every  other  perfon 
being  a  communicant,  twopence ;  that  for  a  garden  or  gardens 
there  was  to  be  paid  to  the  parfon  yearly,  one  penny,  and 
no  more,  by  the  name  of  the  garden  penny^  payable  at  Eqfler  § 
with  refpecl  to  lambs,  that  the  parfon  was  to  have  th^  tenth 
lamb  that  {liould  faU  in  the  parilh,  to  be  tithed  by  the 
parfon  and  parifliioncr  on  ^aint  MarVs  Day^  in  manner  fol- 
lowing ;  that  the  parifhioner  or  owner  fhould  take  two>thea  the 
parfon  one,  then  the  parifiiioncr  or  owner  fcven,  to  make  up 
the  number  ten  \  that  then  the  parifliioner  fliould  take  two 
again,  as  he  did  at  fird,  and  proceed  in  the  like  manner  througbi* 
out  the  whole  ;  and  that  if  there  remained  any  odd  namber» 
the  pariOiioner  or  owner  Ihould  pay  threepence  for  every  fuch 
lamb  immediately,  or  at  Mirha^Imaj,  the  ufual  time ;  that  wooL 
was  to  be  tithed  Tit  Rearing  timf  in  the  fame  manner  as  lambs  ^ 
and  that  if  there  were  any  odd  fleeces  remaining,  tlie  parifhioncr 
wns  to  pay  t\\cpfnce  for  each  immediately,  or  at  Mkhaelmas^ 
'  the  ufual  time  of  accounting  ;  with  rtf  peft  to  cows,  for  every 
milch  cow  there  was  to  be  paid  to  the  parfon  one  penny ;  tor 

every 
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ftVery  calf  fatted  6t  killed,  one  penny ;  and  for  every  calf  reared,       Biofoid 
"one  halfpenny  at  Mkhaelmas\  for  evei*y  colt,   fourpence   at  ^o^":'? 

ARchaetfnas  ;  for  every  ewb  that  fliould  be  milked,  one  farthing,  am»*4.i»,  , 
and  no  more,  at  Michaelmas  ;  with  refpefl  to  pigs,  the  parfon 
was  to  have  the  tenth  pig  at  three  weeks  old,  and  the  remaining 
odd  number,  if  any^  to  be  computed  the  next  litter  of  pigs  ;  as  to 
GEESE^  the  tenth  gofling  at  Mllfuthmer^  and  the  qdd  number,  if 
any,  to  b^  computed  the  next  year  ;  that  f()r  all  apples 
grown  within  the  parifh^  and  made  int<>  cyder,  there  was 
due  and  payable  to  the  parfon  for  every  hogfhead  of  cyder 
fo  made,  twopence,  payable  ^t  Michaelntds  $  and  the  like  for 
^EARs  made  into  perry  \  as  to  honet,  the  parfon  was  to  have 
the  tenth  at  the  time  of  burning  the  bees  ;  as  to  hops,  the  tenth 
pound  when  gathered  and  dried*  The  defendants  then  further 
itatcd,  that  during  the  faid  time  they  had  occupied  feveral  farmis 
and  lands  in  the  parifli :  and  they  fet  forth  the  names  of  their 
lands;  the  yearly  values  thereof;  a  full  account  of  their  tithe- 
able  matters^  and  of  the  tithes  due  for  the  fame,  fave  only  of 
torn,  hay,  wool,  lambs,  pigs,  geefe,  and  honey,  the  lawful  tithes 
thereof  having,  during  the  time  aforefaid^  been  duly  paid  ; 
and  they  faid,  that  the  faid  cu/lomary  payments  for  the  feveral 
titheable  matters  mentioned  in  the  anfwer  had  been  tendered 
to  the  plaintiflT;  and  that  they  had  redded  in  the  parifh  all  the 
faid  time,  and  had  tendered  annually  at  Eajhr  foui-pence 
as  an  offering,  according  to  the  cuftoms  before-mentioned. 

The  plaintiff  replied ;  the  defendants  rejoined  ;  and  witneiles 
Were  examined  on  both  fides  ;  and  upon  hearing  counfel ; 
amd  ri&ading  feveral  depoiitions ;  a  letter  from  Canon  Snow 
to  the  plaintiff;  an  exhibit,  beginning  with  the  words 
**  LlandUp  Compo/kion  ;**  and  feveral  other  exhibits,  marked 
number  one,  two,  and  three  ; 

The  Court  ordered  a  trial  at  law  on  four  of  the  modufism 

FiRSt,  **  Whether  the  paffon  is  to  have  the  tenth  lamb 
*^  that  ihall  be  fallen  within  the  parifh,  to  be  tithed  by  the  par-^ 
<<  fon  and  pariihidner  on  ^aint  MarVs  Dajy  in  manner  following, 
*<  the  parifhioner  or  owner  taking  two,  then  the  parfon  taking 
<<  one,  then  the  parifhioner  or  owner  feven,  to  make  up  the 
<<  number  ten  ;  then  the  parifhioner  to  take,  two  again  as  he  . 

<<  did  at  firfl,  and  proceed  in  the  like  manner  throughout  the 
*^  whole  ;  and  if  there  remain  any  odd  number,  the  parifhioner 
**  or  owner  to  pay  threepence  for  every  fuch  lamb  immediately^ 
*«  or  at  Michaelmas  the  ufual  time." 

Secondlt,  "  Whether  wool  is  to  be  tithed  at  fhearing  iimt 
**  in  the  fame  manner  as  lambs  ;  and  if  there  be  any  odd  fleeces 
**  remaining^  the  parifhioner  is  to  pay  twopence  for  each  imme^ 
**  diateiyi  or  zX  Michaelmas^  the  ufual  time  of  accounting.*' 

hi  %  Thirdli^ 
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Binr:>i»»         TmRDLT,  «  Whcthcr,  for  every  milch  cow,  there  is  to  be 
rtf<»ii»/f        «c  p^Lid  to  the  parfoa  one  penny." 

Sambcll. 

Fourthly,    «  Whether,  for  all  apples  made  into  cydcfi 
«  there  is  due  and  payable  to  the  parfon  for  every  hogfhead  of 
««  cyder  fo  made,  twopence  at  Michaelmas  .•"  to  be  tried  by  a 
.  fpecial  jury,  and  the  judge  to  indorfe,  5cc, 

The  faid  iffues  were  accordragly  tried  by  a  fpecial  jury,  who 
found  the  fame  payable  accordingly,  in  lieu  of  the  tithes  of 
lambs,  wool,  milk,  and  cyder  ;  but  on  the  nineteenth  day  of 
June  1776,  a  nnv  trial  wzs  granted,  on  payment  of  the  €ofts, 
to  try  the  two  modufes  with  refpeft  to  lambs  and  wool ;  and 
the  defendants  thereupon  (ubmitted  to  abandon  the  proof  of  the 
faid  two  modttfes  refpeding  the  manner  of  tithing  lambs  and  wool, 
and  declined  proceeding  to  a  new  trial. 

The  CotJRT,  on  the  eleventh  of  Novemher  1^76,  on  reading 
the  decree,  poflea^  and  order,  and  hearing  counfcl  on  both  fides, 
ordered  the  deputy  remembrancer  to  take  an  account  of  what 
was  due  for  the  tithes  of  milk  and  cyder,  according  to  the 
modufes  found  by  the  vcrdift  \  the  plaintiff  to  pay  the  defendants 
their  cods  of  the  faid  trial,  but  not  of  this  fuit  ;  the  reniem- 
brai\cer  to  take  an  account  (without  cods  to  this  time)  of  what 
was  due  for  Eajier  offerings  and  the  tithes  of  agifVment  of  lambs 
and  wool  demanded  by  the  bill  ;  and  the  bill,  as  to  all  other 
matters,  to  be  difmiffed  without  coRs* 

The  Court  full. 

Micit.  TiRM,  Lloyd  c^ainft  Mortimer. 

16.  Geo  3  f    /»  f    XX  f 

Derbybire^  I  lib  December  1775. 

The  vicar  of  T'HE  bill  ftatcd,  that  the  plaintiff  had,  for  feveral  years  paft, 
Stapinhiil,  in  *  been  vicar  of  Stapenhill^  in  the  county  of  Derhy^  and  was, 
Der^jbue^hen-  as fuch,  entitled,  by  endowment  or  prefcription,  to  all  tithes  of 
fmaU  nthrs  'of  ^^^y>  S^^^^J  c^o^er  cut  for  hay,  and  all  fmall  tithes  arifing  therein, 
the  viJiagc  of  and  particularly  in  the  village  of  Cai/ldivell^  parcel  of  the  faid  pa- 
Cauldivtii^  in  rifh  ;  that  the  defendants  had,  for  feveral  years  paft,  occupied 
"^'"^  divers  farms,  lands,  and  tenements  in  the  faid  village  ;  that  they 

S.  C.  7  Bro.  had  cut  hay  and  hay-grafs  therefrom  ;  that  they  had  alfo  fed 
P.  C.493.         and  depaflurcd  cows,  which  had  yielded  milk  and  calves,  and 

divers  barren  and  unprofitable  cattle  thereon ;  that  they  had 

alfo  on  the  faid  lands  iheep,  which  had  yielded  lambs  and  wool; 

that  they  had  alfo  pigs,  geefe,  poultry,  colts,  hemp,  jBax,  honey, 

wax,  and  other  titheable  matters,  the  tithes  of  which  they  had* 

refufcd  to  pay,  iniiiling,  that  there  was  an  ancient  modu^  of  fix 

pounds  a-year  in  Ueu  of  tithe  hay  and  all  fmali  tithes  arifii^ 

,  within    the  village   of   Cauldivell    aforefaid ;  but  the  plaintiif 

charged,  that  the  faid  fum  had  been  received  as  a  compofition oulff 

and  that  he  had,  in  November  laft,  given  notice  to  the  defendants, 

that 
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that  he  would  no  longer  accept  the  fame  as  a  coinpo/iiidrif  but        Lw)>» 
would  take  his  faid  tithes  in  kind.    The  bill  therefore  prayed,         'f-'V 

that,  the    defendants  might  account  for  and  pay  their  faid  Wo«timi«« 

tiihes. 

The  defendants  admitted,  that  the  plaintifF  was  vicar  of  the 
pariOii  and  entitled,  by  endowment,  prefer  ipt  ion,  or  other  wife, 
to  feveral  kinds  of  fmall  tithes  therein,  or  to  fotne  modus  or 
cOmpofltion  in  lieu  thereof,  but  not,  as,  rhey  believed,  to  the 
tithes  of  hay,  grafs,  clover,  or  any  kind  of  fmall  tithes,  in  the 
village  of  Cauldwe/l  J  for  that  there  had  been  immemorially  paid 
by  the  inhabitants,  proprietors,  and  occupiers  of  lands  and 
tenements  within  the  faid  village,  to  the  plaintiff* and  his  prede- 
ceSbrs  vicars  of  Stapenhill,  the  fum  of  fix  pounds,  on  the  feaft- 
day  of  Saint  John  the  Baptifl  annually,  as  a  nioJus  in  lieu  of  all 
tithes,  rights,  compofitions,  obventions,  and  emoluments  what- 
ibcver,  due  or  payable  to  tlie  vicar  of  the  faid  parifh  from  the 
faid  inhabitants, proprietors, and  occupitrrs  of  lands  and  tenements 
Tirithin  the  faid  village  of  Cauldwell^  id  refpedl  of  fuch  lands  and 
tenements,  and  every  of  them.  They  further  faid,  that  the  faid 
Tillage  was  a  diftinft  chapelry  ;  that  there  had  been,  time  imme- 
morial, a  church  or  chapel  therein  peculiarly  appropriated  to  the 
life  of  the  inhabitants  thereof  ;  that  divine  fervice  was,  and 
always  had  been  at  ftated  times,  performed  therein  by  the  vicars 
of  Stapenhill ;  that  the  inhabitants  of  Cauldivell  had  immemo- 
rially chofen  their  own  conftable  and  church  or  chapel  warden, 
and  had  maintained  their  own  poor  ;  that  they  had  kept  the 
chapel  in  repair,  except  the  chancel  \  that  the  chancel  was 
repaired  by  the  defendant  Mortimer^  by  rates  or  afleflments 
on  the  inhabitants  of  Cauldwell  only,  exclufively  and  indepen-- 
dently  of  the  reft  of  the  parifh  of  StapenhUly  there  being  ieparate 
rates  or  aflefiments  for  the  reft  of  the  faid  parifh.  They  further 
faid,  that  the  faid  fum  of  fix  pounds  fo  paid  to  the  vicar  of 
Stnpenhiil  had,  as  they  believed, 4>een  immemorially  raifed  by  the 
inhabitants  and  occupiers  of  lands  and  tenements  in  Cauldwell 
according  to  a  pound  rate  levied  and  afiefied  in  the  faid  chapelry 
by  a  levy  called  the  parfotfs  levy,  in  proportion  to  the  rents 
and  values  within  the  faid  village  ;  and  that  the  faid  fum  had 
been  conftantly  paid  in  one  fum  to  the  faid  vicar  by  the  chqrch  or 
chapel  warden  of  CauUhvelL  They  further  faid,  that  in  the 
reign  of  Charles  the  Second^  fome  difputes  had  arifen  between 
y.  Lucas i  the  then  vicar  of  the  parifh,  and  S.  Saunders^  the 
^ioceftor  of  the  defendant  Mortimer^  and  other  inhabitants  of 
Cauldwell^  concerning  the  divine  fervice  necefTary  to  be  performed 
within  the  faid  church  or  chapel  of  Cauldwell ;  that  the  faid 
Lucas  thereupon  fet  up  a  claim  to  fome  tithes,  or  a  compofition 
jn  lieti  thereof ;  that  to  prevent  difputes  in  the  chapelry  for  the 
time  to  come,  and  to  perpetuate  the  memory  as  well  of  the 
divine  fervice  ufually  performed,  and  of  right  to  be  performed, 
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LiOTB  .  |jy  the  vicar,  in  the  church  or  chapel  of  Cauldfvefl  as  of  the  nwitt 
MbVrxiicxt.  ^^  ftipend  ufually  and  of  right  to  be  paid  by  the  inhabttantSj^ 
proprietors,  and  occupiers  of  lands  and  tenements  in  Cauidwel/^ 
the  faid  y.  Lucas  and  the  faid  inhabitants,  under  the  ianftton 
and  with  the  approbation  of  ff^tliiam^  Lord  Faget^  then  patron 
of  the  faid  vicarage,  and  of  the  Bi/bop  of  Litchfield  and  Coventry^ 
the  ordinary,  an  indenture  was  made  and  duly  executed  in  the 
year  1676,  as  fet  forth  verbatim  in  the  anfwer  ;  and  that  the 
fame  was  in  cuftody  of  the  defendant  Mortimer,  The  defendant 
therefore  infifted,  that  the  faid  modus  or  ancient  payment  of  Sx 
pounds  having  been  confirmed  by  immemorial  cuftom,  by  the 
confent  of  the  parties,  and  by  the  faid  ancient  indenture^  could 
not  now  be  fet  afide.  They  further  faid,  that  the  village  of 
Cauldwell  contained  about  eight  hundred!  acres ;  and  they  fet 
forth  the  quantities  of  lands  occupied  by  them  therein  %  and 
infifted,  that  as  no  tithes  in  kind  of  the  faid  lands  had,  withia 
the  memory  of  man,  been  taken  by  the  vicars  of  StapenbUt^ 
nor  any  payment  or  compoiition  for  the  fame,  except  as  afore- 
faid,  they  ought  not  to  be  compelled  to  give  any  account  of 
the  produce  of  the  faid  lands;  but  they  lubmitted  to  be  exa- 
mined upon  interrogatories  ;  and,  if  the  plaintiff  ifaould  obtain  a 
decree  agatnfl  them,  to  account  for  the  yalue  of  the  tithes  of  the 
faid  lands  during  the  time  aforefaid. 

The  plaintiff  replied  ;  the  defendants  rejoined;  and  fevera} 
v^itneiles  were  examined  on  both  (ides  ;  and  upon  hearing 
counfel  for  all  parties  ;  and  reading  the  following  proofs  on 
behalf  of  the  plaintiff;  an  indenture  dated  the  twenty- fecond  of 
September  1676,  in  the  defendant's  aniwer  mentioned  ;  a  terrier 
dated  in  i665,figned  John  Lucas  ^nd  others  ;  the  four  following 
terriers,  dated  rcfpeftively  the  twenty-ninth  of  September  1719, 
s/nd  the  thirteenth  of  Juiy  1726,  and  the  twenty- third  of 
,  O^ober  1 70 1,  and  the  fecond  of  February  1705;  and  the 
defendant's  anfwer  ;  and  reading,  for  the  deSfendants^  a  terrier 
dated  the  twenty-third  of  J^^n^  1668  ;  ai^d  feveral  depo£^ 
tions ; 

'  The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  for  the  tithes  demanded  by  the  bill  |^ 
and  the  defendants  to  pay  the  amount  thereof  refpc£tively,  but 
without  cofts. 

The  defendants  H-  W.  Mortimer  and  Richard  Kirkmem  ap- 
pealed to  the  Moufe  of  Lords  again  ft  this  decree,  and  prayed^ 
that  tlie  fame  might  be  reverfed  ;  but  upon  the  anfwer  of  the 
plaintiff  O.  Lloyd  to  the  faid  appeal,  the  Lords,  on  the  twenty* 
fourth  oi  February  1 777,  ordered  the  appeal  to  be  difmiifedj 
and  the  decree  therein  complained  of  to  be  affirmed* 


LOBD 
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Loni)  Lonsdale  agatnj  Arnold.  ^i6"g£^'3^* 

Torkjhirey  ixth  November  IJJS* 

'TpHE  bill  ftatcd,  that  Lord  f.oftfdale  had,  for  fix  years  paft,  jJ^Jl^JX^'tUfc^ 
*  been  owner  of  the  great  and  finall  tithes  of  the  townfliip  of  ^i^Jgt^Jf  -^ 
Molsfcrtfty  in  the  pariih  of  Saint  John  of  Beverley^  in  the  county  me  pariih  of 
of  2VI,  and  had,  by  indenture  dated  the  feventeenth  of  Sep^  Satnt  Jolm  ^ 
iember  1 770,  demifed  the  fame  to  the  plaintiff  Clark  for  nine  ^T^^*  .  }^ 
years ;  and  that  by  the  faid  demife  he  was  entitled  to  have  all  the  ij^ed  tp  thcm^a 
tithes  <rf"  hay  which  had  arifen  in  1774  in  kind.  The  bill  then  kind, 
fiated,  th^t  the  defendants  were  occupiers  of  lands  and  inclofed 

ffoftnds  therein,  and  on  which  large  quantities  of  grafs  had 
een  made  Into  hay  ;  that  the  faid  plaintiff,  in  September  1773, 
caufed  notice  in  writing  to  be  given  to  the  defendants  feverally, 
that  the  tithe  of  hay  within  the  faid  townihip  oi  Molefcroft 
would  front  thenceforth  be  taken  in  kind,  and'that  no  compofi^ 
Cion  would  be  accepted  in  lieu  thereof ;  but  that  the  defendants 
liad  refufed  \o  fet  out  the  fame,  on  pretfence  that  there  was  fome 
aiicient  fixed  modus  in  lieu  of  the  faid  tithes. 

The  defendants  admitted,  that  Lord  Lonfdale  was  owner  of  the 
tithes  of  hay  yearly  arifing  in  Mplefcrtft  \  that  he  did  demife 
the  fame  to  Clark  \  that  Clark  h.ni  given  fuch  notice  in  writing  ^ 
that  they  occupied  lands  in  the  townihip,  and  had  made  hay 
thereon  ;  and  that  they  were  ready  to  account  for  the  full  values 
of  the  tithes  thereof  in  1774,  and  pay  the  plamtiff  what  ihould 
appear  due  to  him,  difclaiming  all  pretention  to  any  modus  or 
pzodufesy  or  other  compofition,  payable  in  lien  of  the  faid  tithes  of 
hay,  or  any  other  tithes,  in  refpedi  of  or  for  all  or  any  of  the 
farms,  tenements,  or  lands  in  their  refpeflive  poffeiSons, 

The  caufe  was,  by  a  rule  oF  coart  dated  the  twenty- fecohd  of 
July^  ordered  tb  be  heard  upon  the  bill  and  anfwer. 

The  Court  thereupon  ordered  the  deputy  remembrancer 
to  take  an  account  of  what  was  due  for  the  tithes  of  hay  for  1 7  74, 
9S  demanded  by  the  bill. 


Bowles  againft  Comer.  Mich.  tum; 

16.  Geo,  3» 
Somerfetfblref  13/A  December  iyT$» 

'yHE  rcftor  of  Breane,  in  the  county  of  Somer/ei^  claimed  The  rcaor  of 

-*    all  tithes,  both  great  and  fmall,  which  had  arifen  therein  ^reane,  in  So. 

ever  fince  Lady  Day  1772,  oh  a  farm  occupied  by  the  defendant  '^^^^l^i^^ 

called  Breane  Down  Farm,  of  the  yearly  value  of  &^  hundred  J^  ^£rean^  Down 

pound 8.  Farpty  of  the  va« 

i*  luc  of  600I.  «• 

h  1  4  ^^^^  year,iBkind« 
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BowLXf  The  defendant  admittedi  that  from  Lady  Day  1772  he  had 

H^f'fi         occupied   Bream  D&von  Farm  ;*and  he  fct  forth  the  names  of 

oMiR.       ^^  feveral  clofes  and  fields  thereunto  belongiDg  ;  the  Bumberof 

The   defendant  acres  thcy  contained  ;  and  that  the  yearly  value  was  five  han* 

fays,  there  is  a  jjj.gj  ^^^  fifty  pounds  ;  and  faid^  that  he  always  ufed  the  faid 

former  modui  of*.  >        r        ■      x,    \ 

«ni  .  v»«r.^.«f    farm  as  a  crazing  rarm ;  had  never  grown  any  corn  or  gram 

a7L  a-yearpay.  6  °     1       V     1  ^i_     -r       ^         •    r     j    j    /•         ^j 

able  in  lieo  of  thereon,  nor  ever  ploughed  the  lame,  or  mtended  to  to  do  ; 
the  tithes  of  the  but  that  the  whole  produce  thereof  arofe  from  the  grazing  and 
Dud  £irm.  feeding  of  cattle,  which  he  bought  in  when  poor,  and  kept  tUl 

fat,  and  then  fold  them  out  again  :  and  he  fet  forth  the  number 
be  ufually  grazed  \  and  infi(Ved)  that  the  plaintiff  was  not  entitled 
to  any  tithes  for  fuch  oxen,  fhcep,  and  horfes,  nor  bad  any  ever 
been  paid  for  the  faid  farm  \  for  that  all  the  proprietors^  or 
their  farmers  or  occupiers  thereof,  had  hnmemortally  paid  every 
year,  to  the  rcftor  of  Breancy  the  fum  of  twenty-feven  pounds 
as  a  modus  for  and  in  lieu  of  all  tithes  ari^ng  thereon  \  and 
he  prayed  the  like  benefit  thereof  as  ^f  hq  had  pleaded  the 
fame. 

The  cauie  The  plaintiff  replied ;  the  defendant  rejoined }  but  no  witness 

^vd.  y/rcTC  examined  on  either  iide ;  and  upon  hearing  counfel  on  both 

fides  ;  and  reading  tlie  anfwer ;  and  on  full  debate  5 

The  tithet  dc  The  Court  Ordered  the  defendant  to  account  (or  all  the  tithes 
creed  in  kind,      demanded  hy  the  bUl,  with  cofts. 

£tre,  Bawn. 

HoTHAM,  Barqn^ 


Mich.  t«m,  Hume  ovainj  Wright. 

j6.  Geo.  3.  ^>      ^ 

Dorfetjbire,  I4/A  December  1775, 

V^w   t"^  If  THE  vicar  of  Gillwgham,  with  the  chapels  of  MoHcombe,  EaJ 
thechaueiritsof  Over^  and  Weft  Overy  m  the  county  of  Dorfet^  annexed, 

Mohcmht^  Eafi  claimed  the  tirhes  of  hay,  wool,  lambs,  and  all  fmall  tithes,  duesy 
Cvery  and  mft  penfions,  obventions,  and  oblations,  yearly  arifing  therein. 

'^t!'cd"*'"'^''*      The  defendants  admitted,  that  the  plaintiff  was  vicar,  as 

fmaU^Uthct  'of  ^^^^^  ^^  ^^^  ^^^  5  ^^^  denied  that  he  was,  by  endowment  or 

the  chapelry  of  otherwife,  entitled  to  the  tithe  of  hay,  wool,  lambs,  and  all  fmall 

Mmicmbi      in  tithes  witl^in  the  chapelry  of  Moticomhe  \  and  infifted,  that  in 

*^"^*  lieu  thereof  certain  modufes  were  payable  for  the  feveral  farms 

^  and  lands  which  they  rented,  as  in  their  anfwers  were  particularly 

defcribed ;  and  that  the  faid  modufes  had  been  immemorally 

accepted  of  in  manner  aforefaid,  without  any  variation  whatfo- 

ever.     They  fet  forth  their  feveral  titheable  matters  and  things  ; 

and  admitted,  that  about  the  year  1771  the  plaintiff  talked  of 

raifing  their  tithes,  but  had  never  caufed  notice  to  be  given  to 

them  to  fet  them  out  in  kind  till  a  general  notice  thereof  was 

fixed  on  the  church  door.    They  further  faid,  that  at  the  time 

the 
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the  plaintiflraccq)tcd  the  faid  modufes^thej  made  no  rcprcfentatJon  Humb 
touching  the  validity  thereof^  believing  the  fan^c  to  be  valid  and  "^^ 
binding.  '  W*WB». 

The  plaintiff  replied  ;  thedcfendants  rejoined  ;  and  witneffe? 
were  examined  on  both  (ides  ;  and  upon  hearing  counfel ;  and 
residing  feveral  depofitions  in  the  caufe  ;  and  feveral  receipts. 
for  titles  from  the  defendant's  anfwer,  by  confent  \  and  on  de<* 
bate  of  the  matter  \ 

The  Court  ordered  the  defendants  to  account  for  all  the 
litheabie  matters  demanded  b^  the  bill,  but  without  cods. 

Etrb,  Baron, 

m 

Law  as:ain/l  Bowyer.  **'«■•  "TEmn, 

Hertford/bire^  l^ib  December  1775. 

THE  bill  ftated,  that  the  plaintiff  was,  in  September  1771,  The  rcaor  of 
prefented  to  the  reftory  of  Wejimiil,  in  ihe  county  of  f^Jjjf''^*^* 
Hertford^  and  had  ever  fincc  been  reftor  thereof,  and  as  foch  "^ti^'Vo*  tfco 
was  entitled  to  all  tithes  therein  ;  that  during  three  years  paft,  great  and  frnal 
the  defendant  had  occupied  divers  lands  in  the  parifh,  whereon  tithrt  of  mn* 
had  arifen,  corn,  grain,  pulfe,and  other  titheable  matters ;  that  ^^^j^F<^*mlA 
he  had  depaftured  thereon  cows^  fheep,  and  other  cattle  ;  that 
he  had  cut  coppice  wood,  the  tithes  of  which  were  due  to  the 
plaintiff  in  kind }  that  foon  after  his  indufUon",  he  was  paid 
a  compo/ition  of  ten  pounds  yearly,  in  lieu  of  all  the  tithes  which 
had  arifen  on  the  faid  lands  \  that  he  received  the  fame  in  each 
year  after  he  became  re£tor  down   to  the    twenty-ninth   of 
September  1772  \  that  about  the  twenty-fifth  day  o^  September 
1772,  and  after  the  harveft  of  that  year  had  been  all  got  in,  he 
cave  notice  to  the  defendant  that  fuch  compofitlon  fhould  ceafe 
m>m  the  twenty-ninth  of  September  then  next,  and  that  from 
thenceforth  he  would  take  his  tithes  in  kind  ;  that  from  the  faid 
twenty-ninth  of  September    1772,  the  defendant  continued  to 
occupy  t|ie  faid  lands  ;  th^t  fince  the  expiration  of  the  faid  com- 
pofition,  he  had  cut  and  carried  away  therefrom  wheat,  rye^. 
barley^  oats,  peafe,  beans,  and  other  titheable  matters,  the  tithes 
of  which  he  had  converted  to  his  own  ufe  }  that  the  defendant 
had  refufed  to  pay  the  fame,  under  a  pretence  of  there  being 
ancient  tmdufes^  f^c. ;  but  the  plaintiff  charged,  that  tithes  in 
kind  of  all  titheable  matters  and  things  yearly  arifing  on  the  faid 
lands  were  due,  and  ought  to  be  paid  to  him  ;  and  that  the 
defendant    was    not   exempt  from  the  payment   thereof,    as 
appeared  by  an  ancient  tithe  book  in  the  plaintiff's  pofleffion,  of 
y^zw/ Tiy^r,  clerk,  formerly  reftor  of  Wejimill  i  that  in  1609, 
the  tithes  of  Wejimillbury  Fartr^  were  uncertain,  as  alfo  appeared 
by  an  entry  in  1710,  v/z>  "  George  Hammond,  of  the  Bury  — 


5»*   ,  DECREES  IN  TITHE  CAUSES 

Law         «<  We  wt  agreed  for  ten  pounds  a-year  for  all  his  titlies ;  and  I 

tfpjrf«/«        u  have  received  for  all  that  is  paft,  and  now  he  muft  pay  every 

Bowyx«.       ft  half  year  five  pounds  :'  by  which  entry  the  plaintiff  chained, 

that  it  evidently  appeared  that  the  faid  pretended  tnodus  (Jr  com* 

po{icloa  thf  n  commenced,  and  that  the  (ame  can  only  be  conil* 

dercd  as  a  temporary  compofition  or  agreement,  amd  was  never 

entered  in  the  faid  book,  or  called  a  fnoduf.    The  bill  therefore 

prayed,  that  the  defendant  might  be  decreed  to  accoant  for  d* 

Jingle  value  of  the  tithes  oFthe  faid  feveral  titheable  matters  fnb» 

ftrjidled  by  him  ilnce    the  faid    twenty-ninth    of    Stptemier 

177^. 

■ 

The  defendant  admitted,  that  the  plaintiff,  as  reftor  of  the 
pariCbf  was  weU  entitled  to  all  tithes,  both  great  and  fmall, 
arifing  therein,  or  to  fome  modus  in  lieu  thereof  i  that  ever  fince 
the  twenty  ninth  of  September  1770,  he  had  occupied  WeflmilU 
bury  Farm  and  lands  as  tenant  of  J.  HwUon^  and  alfo  another 
farm  and  lands  of  him,  and  another  meffuage  and  tenement  and 
lands  of  which  he  himfelf  was  owner,  for  the  tithes  of  which  two 
laft-mentloned  farms  he  had  paid  feveral  fums  of  money  as 
a  comp^/iihn  or  fatisfa&ion  ;  that  We/htHIlfUfy  Farm  confided  ttf 
feveral  acres  of  meadow,  paAure,  wood  ground,  and  arable  land^ 
whereon,  for  tbe  faid  year^  he  haid  fown  wheat,  barley,  oats, 
tares,  and  peafe  s  and  ftated  the  quantity  of  grain  he  had,  and 
the  number  of  cattle  he  fed  thereon^  and  all  his  other  titheable 
,  aooatters  and  things  ;  and  faid,  that  the  plaintiff  did,  on  the 

twenty-fifth  of  S^emher  1772,  give  him  notice,  that  he  wonld 
take  his  tithes  in  kind  frdm  the  twenty-ninth  of  tha(  month  ; 
and  that  he  had  not  fet  out  his  tithes  purfuant  thereto,  but  had 
rcfufed  fo  to  do,  becaufe  there  was»  and  liad  been  for  time 
immemorial,  an  ancient  modus  or  cuftomary  payment  of  ten 
pounds  yearly  payable  at  Michaelmas  in  every  year,  in  lieu  of 
tbe  tithes  of  corn  and  grain,  atid  all  other  tithes  arifing  upon 
and  within  the  faid  farm  :  and  he  faid,  that  the  faid  faxm  and 
lands  never  had  paid  any  tithes  in  kipd  i  and  fubmitted,  that 
he  was  not  liable  te  the  payment  of  any,  unlefs  the  faid  ptodm 
could  not  be  edablifiied. 

The  plaintiff  replied  J  the  defendant  rejoined;  and  witnefics 
were  examined  on  both  fides  \  and  now  upon  hearing  counfel 
on  both  fides  j  and  reading  the  leveral  proofs  taken  in  the  caufe 
for  the  defenriant,  that  is  to  fay,  feveral  receijpts  given  for  the 
payment  of  the  laid  fum  often  pounds  a-year  \  and  the  federal 
depofitions  taken  in  the  caufe ;  and  reading  the  following  proofs 
for  the  plaintiff,  that  is  to  fay,  the  ahfwer  of  the  defendant ;  and 
on  t)ffering  to  read  the  tithe-book  of  James  Tajkr^  clerk,  for- 
merly reftot  of  Wejlmilli  and  particularly  mentioned  in  the  biH, 
and  the  fame  being  objected  to  by  the  defendant's  counfel,  and 
dn  hearing  the  plairttifi^s  counfel  in  anfwer,  the  faid  objeiffioa 
being  over  ruled  j  and  oti  reading  feveral  entries  in  the  faid 

book  i 
I 
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BoWTKft* 


book ;  and  alfo  (everal  entries  in  another  book^  being  a  book  of  Law 
accounts  of  Mr,  Brograve  partinilarly  mentioned  in  the  anfwer ;  ^  <*po«^ 
and  on  reading  feveral  entri«js  in  the  Valor.  Benefidorum  Ecckft" 
qfticorum^  from  the  office  of  the  remembrancer  of  firft  fruits, 
taken  in  the  twenty-rfixth  year  oi  Henry  the  EigitAf  relating  to 
the  value  of  the  living  of  fTefitni/I  ^  and  on  full  debate  of  the 
matter  ; 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
acconnt  of  what  was  due  for  the  tithes  demanded  by  his  bill^ 
\mt  Dfithout  coi^s. 

Eyre,  Baron. 

BuRLilND>  Enron. 

HoTHAMj  Bargn* 


Travis  azahtft  Oxton.'  ^'5"  T«nf, 

^      -^  j6.  Geo.  3. 

Cheflyirey  i%th  December  i^]^,, 

npHE  blU  ftatedy  that  the  plaintiff  was  vicar  of  Eajl  Ham^  in  The   wear   of 
**    the  county  of  Cbejhire  ;  that  the  vicarage  had  been  imme-  f/fL.^"****  .  *" 
vorially  endowed  with   the  tithe  of  hay,  hay  grafs,  agiftment  the  titles  of  hlr 
tithes,    and   all  other  fmall  tithes    arifing   therein,   and    in  and   911    fm&u 
the  titheable  places  thereof ;  that  the  defendants,  in  the  year  tithes  from  the 
177 1,  held  and  occupied  feparate  farms  and  lands  in  the  parifh  \  °^^*"  of  the 
that  they  had  mowed  thereon  large  quantities  of  grafs,  and  o?thetownnir** 
had  carried  away  the  hay  without  fetting  out  the  tithes  thereof  ^  ©r    NetUrftoU^ 
9nd  that  the  defendants  09c$m  and  Hewing  had,  in  that  year,  Unh      Smum, 
withheld    and    retained  feveral   fmall  tithes.     The  bill  then  <?'''«' ^mfwr^and 
charged,  that  the  lands  feverally  occupied  by  the  defendants  '^^^ 
Oxton  and  Healing  formed  and  compofed  tie  Denfe/ne  Lands  sjid  ^ce other ca«fef, 
townihip  of  Ne{herpQol€\  that  part  of  the  farms  occupied  by  the  "''*^    icnn, 
iiefendant  MadJock  had  been,  before  the  year  1 77 1 ,  inclofed  from  Hilary    Term' 
the  ancient  wade  Unds  lying  in  the  townihip  of  IFbitiy,  in  the  19.  Cro.  3. ; 
iaid  parilh  }  that  he,  the  plaintiff,  had  caufed  frecjuent  applica-  ^^      Trinhjr 
tions  to  be  made  to  the  defendants,  requefting  them,  on  his  Term,  ai.  Ceo. 
behalf,  to  make  a  fatisfa^lion  to  him  for  the  faid  tithes  ;  bu( 
that  they   had   feverally  rcfufed  to  comply  with  his  requed. 
The.  bill  therefore  prayed,  that  the  defendants  might  account 
for  the  faid  tith^$>  and  feverally  pay  what  (hould  appear  due 
thereon* 

The  defendants  Oxton  and  Healing  admitted,  that  the  plaintiff  The  owners  of 
had  been  prcfented  by  the  Crown  to  the  vicarage  of  Raft  Ham  '«"^«  «>  the 
in  the  year  1766  ;  that  in  the  year  1767,  the  fame  became  void  J^^^jfj)**  ^^Y  ^ 
by  his  ceffign  thereof  j  and  that  he  was  again  prefcnted  thereto  ^\^  ^wJut^oi 
by  the  dean  and  chapter  of  Chejler  ;  but  whether  he  had  been  4cs.  a.>ear,  in 
lawfully  conftituted  vicar  thereof  they  left  him  to  prove  j  and  Ucu  of  aiifmaB 
denied  that,  to  their  knowledge,  the  vicarage  had  been  imme*  **?****  f*^/^^!; 
and  that  tfie  tithes  of  hay  bekngs  to  their  Undlord,  as  the  impropriator  of  the  pariQi  oiZafi  Ham. 

morially 
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Ta  Avii       morially  endowed  with  the  tithe  of  hay  and  hay  grafs,  agiftment^ 
againji        ^j^^  ^\i  QthcF  fmall  tithcs,  particularly  with  rcfpeft  of  the  lands 

0;cTOM,  ^^j  hereditaments  feverally  occupied  by  them,  and  which,  they 
admitted,  compofcd  the  Demrfm  Lands  or  town  (hip  of 
Netherpooh  •,  and  that  the  faid  lands  were  the  inheritance  of 
Sir  F.  Pooify  Bart,  under  whom  they  held  the  fame  as  farmers 
and  tenants.  They  all  admitted,  that  the  plaintiff,  as  vicar,  was 
entitled  to  divers  fpccies  of  tithes  arifing  in  fome  parts  of  the 
pariih  }  but  by  what  right  they  could  not  tell,  he  not  having 
ftt  forth  in  his  bill  any  endowment  or  other  right,  and  they 
having  never  feen  any  endowment  or  other  evidence  of  any 
right  under  which  he  was  entitled  ;  but  they  faid,  he  was  not, 
either  as  vicar  or  otherwife,  entitled  to  receive  the  fame  fpecies 
of  tithes  throughout  the  whole  parifh,  for  that  he  and  his 
predeceffors  had  ufually  received  different  fpecies  of  tithes  from 
different  perfons,  and  in  refpeft  to  different  lands  in  the  faid 
parifh.  They  further  Hated,  that  the  faid  parifh  had  formerly 
been  called  the  parifh  of  Sutton  \  that  it  was  then  alfo  frequently 
fo  called  ;  that  it  confided  of  a  redlorv  impropriate,  as  well  as  of 
a  vicarage  and  of  feveral  different  manors  and  townfhips,  vizm 
the  manor  and  townfhip  oiEaJi  Ham  with  PUmy^d  and  Carlett^ 
the  manor  and  townfhip  of  Hooton,  the  townfhip  of  Childer 
Thornton^  the  manor  and  townfhip  of  Neiherpoole  and  Overpoole^ 
the  manor  and  townfl^ips  of  Great  Sutton  and  Little  Sutton^  and 
the  townfhip  of  Whitby  •,  that  at  the  time  the  great  monafVeries 
were  diffolved,  in  the  thirty-third  year  of  Henry  t1^  Eighth^ 
the  faid  reftory  impropriate,  then  called  the  reftory  of  Sutton^ 
with  the  feveral  manors  and  townfhips  before  mentioned,  and' 
the  tithes  belonging  thereto,  were  in  the  poffeflion  of  the  abbot 
of  Chejler,  as  part  of  the  poffefHons  of  the  great  monaftery  of 
Saint  H^erburgh,  in  Chefler  j  that  the  faid  poffcffioris  were  then 
Icifed  into  the  hands  or  Henry  the  Eighth  ;  that  the  fiid  reftory, 
manors,  lands,  and  townfliips,  orfome  of  the  manors  and  town- 
iliips,  together  with  feveral  other  manors,  lands,  and  heredita- 
ments in  the  city  of  Chejier^  were  granted  by  ^een  E/izabetb 
on  or  about  the  nineteenth  day  of  December,  in  the  twenty- 
fecond  year  of  her  reign,  to  Hngh  Cholmondeley,  fince  deccafed, 
under  a  rcferved  fee  farm  rent  thereout  of  one  hundred  and 
fixty-eight  pounds,  nineteen  fliillings,  and  tenpence ;  that  flic 
afterwards  granted  the  faid  rent  to  the  dean  and  chapter  of 
Chejier  ;  that  the  faid  Hugh  Choimondeley,  or  fome  of  his 
defccndants,  afterwards  fold  and  conveyed  to  different  perfons 
feveral  different  parts  of  the  faid  reftory,  manors,  townfhips, 
and  lands  ;  that  the  townfhip  of  Nctherpoole  coniifled  only  of 
th  Hail  and  the  Demefue  Lands  \  that  the  ancefbors  of  Sir  jF. 
Poole  had  purchafed  the  faid  townfhip  of  the  faid  Hugh  Choi' 
niondeUy^  or  of  fome  of  his  defcendants,  who  were  entitled  thereto 
under  the  grant  from  ^een  Elizabeth  ;  that  Sir  ^.  Pqole 
then  waS|  and  that  he  and  his  anceflors,  and  thofe  under  whom 

he 
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lie  claimed^  had  been,  for  time  immemorial,  owners  of  the  faiJ  Travis 
townfhip  }  that  the  faid  Sir  F.  Poole ,  and  thofe  under  whom  he  ^g^n^ 
claimed,  had,  for  time'immemorial,  had  and  enjoyed  ;  and  that  Oxtqm* 
he  then  held  and  enjoyed,  and  was  entitled  to  the  tithe  of  corn^ 
grain,  and  hay,  arifing  in  the  faid  townfhip  of  Netherpoole^  as 
belonging  to  the  faid  impropriate  reftory  ;  that  the  faid  Sir  F. 
Poole  and  his  anceftors,  and  thofe  under  whom  he  claimed,  and 
their  Icflees  or  tenants,  had,  for  time  immemorial,  held  and 
enjoyed  the  Hall  and  the  Deniepie  Lands  of  Nethsrpooh  exempted 
from  the  payment  of  all  fmall  tithes,  £^fr  dues,  offerings,  and 
other  vicarial  dues,  on  payment  of  a  certain  immemorial  modus^ 
penfion,  or  cuflomary  payment  of  forty  (hillings  a-year,  at  Eajler^ 
to  the  vicar  of  the  faid  parifh.  The  defendants  then  further 
ftated,  that  part  of  the  faid  parilh,  called  the  townfhip  of 
OverpGoUy  was,  all  of  it,  they  believed,  the  eftate  and  inherftance 
of  the  faid  Sir  F.  PooU  \  that  he  and  his  anceftors,  and  thofe 
under  whom  he  claimed,  had,  for  time  immemorial,  been  entitled 
to,  and  had  taken  all  the  tithes  of  corn  and  grain  within  Over- 
pooUy  as  belonging  to  the  faid  reftory  impropriate  ;  and  that 
the  vicars  of  the  pariOi  had  immemorially,  or  for  fome  long  time, 
by  virtue  of  fome  endowment  or  prefcription  or  otherwife, 
received,  taken,  and  enjoyed  the  tithes  of  hay,  and  all  fmall 
tithes  in  kind,  arifing  within  Ovtrpoole^  or  fome  payment  in  lieu 
thereof.  The  defendants  then  further  ftated,  thaf  the  vicars  of 
the  faid  parifh  had,  by  virtue  of  fome  endowment  or  prefcription 
or  otherwife,  had  and  taken,  and  that  the  plaintiff,  as  vicar,  * 
was  then,  by  virtue  of  fome  endowment  or  prefcription  or 
otherwife,  entitled  to,  and  had  taken,  the  tithes  in  kind  of  hay 
and  hay  grafs,  and  Eajler  dues,  and  other  fmall  tithes,  in 
feveral  parts  of  the  parifh  ;  that  in  other  parts  he  was  not 
entitled  to  any  tithe  of  hay,  but  only  to  fmall  tithes  and  vicarial 
dues  ;  and  that  in  other  parts  he  was  entitled  to  fome  tnodufes 
or  payments  in  lieu  of  fuch  fmall  or  vicarial  tithes  or  dues. 
They  further  faid,  that  they  did  not  know  whether  the  plamtifF, 
as  vicar  of  the  faid  parifh,  was  entitled,  by  virtue  of  any  endow* 
ment,  preftription,  or  otherwife  ;  or  whether  he  had  taken  the 
tithe  'of  agillment  in  any  part  of  the  parifli ;  or  whether  the 
former  vicars  were  entitled  to,  or  had  taken  the  fame.  They 
denied,  that  the  vicarage  had  ever  been  endowed  with  the  tithes 
of  hay,  hay  grafs,  agiilmcnt,  or  any  fmall  tithes,  throughout 
the  whole  of  the  psrifh  ;  and  infifled,  that  he  was  only  fo  en- 
.Qowed  out  of  particular  townfhips  or  places  therein  5  that  the 
vicars  had  only  taken  and  enjoyed  fuch  tithes  partially  from  and 
out  of  particular  parts  of  the  parifh  ;  that  in  other  parrs  thereof, 
the  perfons  entitled  to  the  reftory  were  entitled  to  and  had 
enjoyed  the  tithes  of  hay,  hay  grafs,  and  agiflment  tithes  j  and 
that  they  the  defendants,  as  tenants  to  the  prefcnt  injpropriator, 
were  entitled  to  all  the  tithes  of  hay  and  hay  grafs  arifing  on  the 
lands  occupied  by  them  refpei^ively  within  the  faid  parifh, 

as 
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TsAYit       as  the  fame  were  part  of  tte  Demefne  Lands  of  Niiberfootd. 

^t^fi  They  admitted,  that  they  had,  in  the  year  1771,  occupied  the 
faid  Demefne  Londs  of  Netherpoole^  as  alfo  the  Hatl  Houfe^  cal!ed 
Pool  HaUy  and  the  Dairy  Houje  ;  and  fet  forth  the  quantity  of 
land  from  which  they  had  in  that  year  mowed  hay  and  hay  grafs  \ 
and  admitted,  that  they  had  carried  the  hay  thereof  away,  withoat 
fetting  out  the  tithe,  or  making  the  plaintiff  any  fatisfaftion  for 
the  fame,  which  they  infifled  they  had  a  right  to  do,  as  the 
tenants  of  the  faid  Sir  F,  Poole^  who  daimed  the  great  tithes  of 
the  Demefne  Lands  as  part  of  the  reiStory  irtipropriate.  They  aWb 
admitted,  that  in  the  faid  year  they  withheld  all  their  fmatl 
tithes,  without  making  the  plaintiff  any  fatisfaAion  for  thefatnc^ 
as  they  believed  no  fmall  tithes  whatever  had  ever  been  paid  to 
any  vicar  tor  the  parifli  for  ihe  Demefne  Lands  ;  and  they  io- 
fifted,  that  none  were  due  for  the  faid  lands,  except  the  faid 
yearly  fum  of  forty  (hillings  in  lieu  thereof;  and  that  the  vicart 
had  till  that  year  received  the  fame,  in  full  ratisfa6tion  for  thc{ 
fmall  tithes  or  other  vicarial  dues  of  the  faid  Demefne  Lands* 

Theltodholdcrs  The  defendant  Whitehead^'ttii  in  fubftance  the  fame  matters 
of  iMtUSuttm  j^iatjng  to  t}^^  plaintiflPs  being  inftitutcd  vicar  as  the  other  dcfen- 

tay    the  like  as    ,  ^      t    t       ^  ,    ,      .    .  °i         1        .  j  1      .  .^ 

to  tithe  hay  •  dants  had  done ;  and  denied,  that  the  vicarage  was  endowed  wita 
and  rhac  certain  the  tithe  of  hay  and  hay  grafs,  or  that  he  was  entitled  to  the 
modufet  aie  due  fame  from  the  tenements  and  lands  he  occupied  in  the  faid  year 
tftteil!  "^  ^"""  '^^  *^®  townftiip  of  Litl/e  Sutton  s  and  he  dcfcribed  the  land* 

and  the  number  of  acres  they  contained  ;  and  faid,  that  thej 
were  all  anciently,  the  cftates  and  inheritance  of  the  fiiid 
Cholmondeley  Family  under  the  afore-mentioned  grant  \  dating 
the  title  fully  in  his  anfwer,  as  the  other  defendant  had  done* 
fie  further  faid,  that  the  plaintiff  had  fometimes  at  Eafttr^ 
when  he  received  his  Eafier  dues,  received  fome  payment 
for  fome  kinds  of  fmall  tithes  in  refpe£t  of  thofe  his  tenements 
which  were  no  part  of  ihe  Demefnt  Lands^  viz.  for  every  milch 
cow,  three  halfpence  j  t,'^tr^  farrow  cow,  one  penny ;  for  a 
fervant,  twopence  ;  offerings  for  himfelf,  threepence  \  for  the 
reft  of  his  family,  fixpence  ;  and  one  penny,  called  the  houfa 
penny  ot  fmoke  penny ^  in  lieu  of  all  tithes  of  firewood  or  other 
things  uTed  and  confumed  in  the  houfe,  and  for  all  p^erfonal 
tithes  due  from  any  of  the  inhabitants  of  the  houfe  (except 
Eajler  offerings)  j  a  garden  penny,  in  lieu  of  all  tithes  of  fruit 
and  garden  (tuff ;  an  hen  penny,  in  lien  of  fowls  and  eggs ;  and 
a  tithe  penny^  etherwife  tin  penny^  otherwife  tithing  peftnyt  S|» 
a  modus  in  lieu  of  all  other  fmall  tithes  and  vicarial  dues  in  kind, 
not  at  times  taken  in  kind,  and  therein  -excepted,  as  being  fo 
taken  in  kind  as  aforefaid,  and  except  'offerings  ;  and  therefore  he 
iniiited,  that  the  plaintiff  was  not  entitled  to  any  other  fmall 
tithes  ariilng  within  the  faid  pariih.  He  admitted,  that  in  the 
year  1 77 1  he  bad  cut  hay  and  hay  grafs  upon  his  faid  lands,  and 
had  carried  the  fame  away^  without  (ettiog  out  the  tithe  theiwf, 
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or  making  any  fatisfiiflion  for  the  fame ;  and  he'  infiftcd,  that        '^*^'" 
he  had  a  good  right  fo  to  do,  the  plaintiff  not  having  any  fight       of^s. 
thereto.     He  further  faid,  that  he  had  tendered  the  fevqral 
modvfis  or  cuflomary  payments  to  the  vicar* 

The  defendant  Bavles  ftated  the  fame  in  refpeft  of  the  The  !andhold«f» 
tenements  and  lands  occupied  by  him  in  the  townfhip  of  Great  ^^^^  -^^^ 
SuUm.  manner. 

The  defendant  Whitehead  put  in  the  like  anfvirer  for  her  tene^ 
nents  and  lands  lying  in  the  townfhip  of  Great  Sutton. 

The  defendant  Maddocl  put  in  the  like  anfwer  for  his  farm  an^  The  landhotderi 
lands  in  the  townfhip  oi  Whitby.     He  further  faid,  that  no  tithe  ®^  ^^'4r   ^ys 
hay  ih  kind  had  ever  been  paid  or  was  payable  to  the  vicar  of  ^  "  "  "'**  ^*- 
Eaji  Ham  for  m^ny  of  the  lands  heretofore  part  of  any  of  the  licu  of  aU  tkh« 
tenements  called  Robinfon^s  Tenement^  Salmon's  Tenement^  or  Lights  hay  arifing  an. 
foofs  Tenement  j  but  that  in  lieu  thereof  there  had  been  annually  n;»aiiy  on   Re- 
paid by  the  occupiers  of  the  faid  tenements  refpeftively  to  the  oif^awTr/' 
vicar  the  following  modufes:  the  fumofone  penny,  in  licu  of  the  nm^t^  and  <m 
tithes   of  all  the  hay  yearly  arifing  on  Robinfoifs  Tenement  ;  Ughtf^tit  Tw- 
of  one  penny,  in  lieu  of  tithe  hay  of  Salmoih  Tenement  \  and  «*»*  rcfpeftive- 
the  fame  for  Lightfoofs  Tenement  i  that  the  faid  modufes  fo  paid  ^* 
bad  been  ufually  called  tilt  penny  by  the  vicars  of  the  parifh  and 
by  others  ;  that  the  fame  was  payable  by  the  occupiers  of  the 
faid    three    tenements    refpeftively  to   the  vicar  annually  at 
Eafier  (a)  g  and  that  the  plaintiff  had  received  the  fame  to 
Eajler  1 771;  and  he  fct  forth  the  various  other  lands  which 
he  occupied,  and  which  of  them  paid  tithe  hay,  and  which  were 
exempt  from  fuch  payment ;  and  averred,  that  he  did  not  be- 
lieve that  any  part  of  the  feparate  farms    occupier'    by  him 
wpre,  at  any  time  within  the  memory  of  man,  inclofecJ  ,'  om  the 
ancient  common  or  wade  lands  lying  within  that  part  of  Whitby 
as  was  within  the  parifh  oi  Eaji  Ham. 

The  plaintiff  repiiied  5  the  defendants  rejoined  ;  and  witnef!e5  Thecaufe  lw»ri 
were  examined  for  all  parties  \  and  the  caufe  was,  on  the  thir-  ^^^  fcvcr-i  dajr*. 
teenth  day  of  July  1775,  heard  by  counfel  for  feveral  days  ; 
when,  after  over- ruling  an  objection  that  the  impropriator  ought 
to  have  been  a  party  to  the  bill  \  and  reading,  for  the  plaintiff 
feveral  depoiitiofis  ;  the  anfwers  \  a  proved  copy  of  an  inqui/ition 
pofi  mortem  kA  James  Pulle^  taken  in  the  firfl  year  of  Ednvard  the 
Second^  from  the  original  remaining  in  thb  Towbr  of  London  ; 
the  copy  of  an  inquifuion  poji  mortem  oi  Thomas  PulUy  taken  in  th^ 
firft  year  of  Henry  the  Eighth  5  another  of  Thomas  Poole^  takeo 
in  the  third  year  of  ^een  Elizabeth y  taken  from  the  originals 
remaining  in  the  court  of  exchequer  at  Chejler ;  an  exhibit 
marked  P,  in  the  cuflody  of  the  dean  and  chapter  of  Chejler^ 
and  proved ;  a  copy  of  the  rental  of  the  pofieffions  of  ti^  abbey  of 

(m)  This  modus  was  adjtfd^d  void  for  vnccitaicty.    S«e  «iAftruther*»  R  enortf . 

Saint 
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^*^f!i*       5^2/W  Werburghy  in  the  city  of  Chejlir^  taken  in  the  tenth  year  of 
Ox^TOH         ilenry  the  Sixths  from  the  court  of  exchequer  in  Qhefitr^  aa 
Ob*  Aion      to  ^^J^^^^^  having  been  made  to  the  reading  of  it,  and  over-mlcd  ; 
evidence  over-  Certain  papers  bound  in  a  bopk  now  in  the  Archhijhap  of  Canter-^ 
ruled.  bury*s  library  at  Lamietb^  which  book  is  indorfed,  "  Survey  of 

OhjcAion      to  **  Church  Latids^  Anno  \  649,  VoL  3^/  the  reading  of  which  was  . 
tvidehee   over,  .objedlcd  to  by  the  defendant's  coiJnfel,  and  the  objef£lion  over- 
™'***-  ruled  ;  a  book  of  afleflments  of  church  levies   for  Eafi  Ham 

Ob)caion     to  m  the  year  1 752,  and  proVed,  tht  reading  Whereof  was  objefied 
*'!fr*^  ^^"'  ^^>  ^"^  ^^^^  objeftioft  over-ruled  ;  a  copy  of  an  aA  of  parliament 

made  and  pafTed  in  the  iixth  year  of  King  George  the  Second^ 
for  vefting  part  of  the  real  eftate  of  Charles  Cholmondeley^  Efq^ 
in  the  county  of  Chefter^  in  truftees,^  to  be  fold  for  payment  of 
debts  and  other  purpofes  ;  feveral  depofitions  of  witnefles  on 
behalf  of  the  plaintiff)   and  hearing  his  counfel  $  and  upoit 
bearing  the  defendants  counfel  ;    and  reading  the  following 
evidence  on  their  behalf;  the  depofitions  of  fevefal  witnefles  }. 
feveral  receipts,  figncd  by   Honor  Le  Beg  and  the  plaintiff*  to 
Sir  P  Poole  g  acopy  of  a  grant  dated  the  fifth  ol  Auguji^  in  thd 
thirty  third  year  of  Henry  the  Eighth,  from  the  faid  .Sit  F.  Podt 
to  the  dean  and  chapter  of  Chejler^  fuch  copy  being  taken  from 
the  original  grant  in  the  cHapel  01^  th£  ROLts  ;  the  copy  of 
a  licence  by  letters  patent,  dated  the  fourteenth  of  May,  in 
the   feventh  year  of  Edward  the  Sixth,  thereby  impowcring 
the  faid  dean  and  chapter  of  Chejier  to  alienate  certain  eftates  to 
Sir  Richard  Cotton,  Knt,  in  fee,  taken  from  the  original  licence  or 
letters  patent  in  the  rolls  chapel  ;  an  indenture  of  bargain 
and  fale,  dated  the  fecond  of  November,  in  the  feventh  year  of 
^een  Elizabeth,  between  George  Cotton,  the  fon  and  heir  of  Sir 
Richard  Cotton^  Knt.  deceafed,  of  the  one  part,  and   Sir  H. 
Cholmondeley  and  Thomas  Brown  of  the  other  part ;  an  indenture 
dated  the  thirty  firft  of  May,  in  the  fixteenth  year  of  ^een 
Elizabeth,  between  G.  Cotton  and  Sir  R,  Stanley  ;  an  entry  from 
the  regiftry  of  the  diocefe  of  the  inftitution  of  the  Bi/iep  of 
Chefier  of  George  Beckett  to  the  vicarage  ofEaft  Ham,  on  the  pfc- 
fentation  of  Sir  William  Stanley,  Bart,  dated  the  nineteenth  of 
June  1666  ;  an  indenture  of  mortgage,  dated  the  twenty  ninth 
of  September  1699,  ^^  ^^^  tithes  of  corn  and  hay  in  Great  Suttom 
and  Little  Sutton,  from  Thomas  Cholmondeley  to   Dame  Ifabella 
Chichley  for  fixty-five  years ;  an  indenture,  being  an  aifignment  of 
the  faid  mortgage  from  Chichley  to  t\  Cholmondeley  in  truft  for 
Parker,  dated  the  twentieth  oi  November  1705  ;  and  a  deed  of 
aifignment  thereof,  dated  the  fourth  of  November  1709,  from 
Parker  to  Hunt  \  another,  dated  the  twenty-third  of  January 
1716,  from  Hunt  to  Afhton  \  an  inftrument  of  furrender,  dated 
the  twenty- third  of  May  1724,  by  indorfement  on  the  faid  laft« 
mentioned  indenture  of  aflignment  from  AJhton  of  the  faid 
mortgage  to  merge  it  in  the  inheritance ;  indentures  of  mort- 
gage  10  fee  from  Charles  Cholmondiley  to  Krngbt^  of  SMon  Had 

and 
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^nd  it^  demefnes,  aYid  the  tithes  of  corn,  grain»  and  hay,  within 

l^tU    Suttotif  dated   the    twenty-firfl:    and   twenty-fetond  t)f 

February   1708  j  indentures  of  the  faid  xnortgagei  dated  the 

firft  and  fecond  of  May  172 1,  from  Knight  to  Tidy  and  Harvy  ; 

indentures  dated  the  fifteenth   and  fifteenth  of  May   1724, 

being  a   re^conveyance   of  the  faid  mortgage  to  Cholmondeley   , 

ih  fee ;  an  indenture  dated  the  eighteenth  of  O^ober  1 752,  being 

a  releafe  in  fee  from  Charles  Cholmondeley^  his  mortgagees  and 

trufVccs,  to  Sir  Francis  Pooler  Bart,  of  an  yearly  fee-farm  rent 

theretofore  payable  for  ever  to  the  faid  Charles  Cholmondeley  and 

his  heirs,  in  lieu  of  the  tithes  oi  Netherpoole  and  Overpoole^  4  the 

ieftates  of  the  faid  Sir  Francis  Poole  ;  a  copy  of  an  a£l  oif  parlia<* 

ifnent  for  fale  of  part  of  the  real  eflates  of  Charles  Cholmondeley, 

tnade  and  paiTed  in  the  fixth  year  of  King  George  the  Second ; 

and  on  reading  evidence  for  the  defendant  Maddock^  that  is 

TO  SAY,  an  oHginal  terrier  of  the  faid  vicarage  of  Eajl  Ham, 

knade  in  the  year  1696  ;  another,  dated  the  twenty-fourth  of 

May  1709;  and   a  receipt  for   tithes,  iigned  by  the  plaintiff 

George  Travis^   dated  the    fixth  of  November    1773  ;  and  on 

hearing  the  plaintiff's  counfel  in  reply ;  and  on  reading  the 

following  evidence  in  reply,  viz.  an  exemplification  dated  the 

deventh  of  January^  in  the  fourth  year  of  WilUanr  and  Mary  5 

of  letters  patent,  dated   the  nineteenth   of  December,  in  the 

twenty-fecond  year  of  ^een  Elizabeth,  to  George  Calveley  and 

others  ;  letters   patent   granted   to   the   dean   and   chapter  of 

Chefier,  dated  the  twenty-fecond  of  December,  in  the  twenty- 

fecond  year  of  ^een  Elizabeth  ;  and  on  the  plaintiff  offering  td 

read  in  evidence  an  entry  in  the  chapter-book  of  the  dean  and 

chapter  of  Chejler^  dated  the  fixteenth  of  May  1666,  and    thq  Ohjeftion      to 

ireading  thereof  being  objcfted  to  by  the  counfel  for  the  dc-  evidence  allow- 

fendantSi  and  the  faid  objeftion  being  allowed  by  the  Court  5  *^* 

the  caufe  was  ordered  to  ftand  over  to  a  future  day  for  the  further 

confideration  of  the  court  ;  atid  the  caufe  now  {landing  in  the 

paper  of  caufes  ) 

The  Court  ^ordered  a  trial  at  lav)  to  try,  whether  there  was  An  Iffuc  direfi- 
fuch  a  modus  as  laid  in  the  anfwers  of  the  defendants  John  Oxton  ^  *®  ^^  **'• 
2X\diJohn  Heating.  The  aft  ion.  to  be  tried  by  a  fpecial  jury  of  ypj'j^  u^u  o£ 
the  county  of  Salop,  and  the  defendants  in  equity  to  be  plaintiffs  alt  tUbts 

at  law.     The  Court  further  ordered,  that  if  the  jurors  fbould  the   r«  Demtjn$ 
find  a  modus  different  from  that  alledged  in  the  anfwers,  or  if  ^"^'.^^  ^^' 
any  other  fpecial  matter  fliould  arife,  the  judge  who  fhould  try  '  '^ 
the  iffue  fliould  indorfe  the  fpecial  matter  on  the  pojlea  :  cofts 
and  all  further  direftions  to  be  referved. 

The  Court  alfo  ordered  the  defendants  IK  IFhitehead,  R.  The  landhoWer* 
DjwVx,and  E.Batemany  to  account  for  the  tithe  of  hay  demanded  of  UnUSmtton, 
by  the  faid  bill,  and  pay  the  plaintiff  his  cofts  to  this  time  re-  Sf^',*^"^"'  ""^'t 
foeftivelv  ^''^^'  "^^'"'^ 

jpcciivciy-  JO.  account  wkli 
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Tr A VII  Xhc  Court  alfo  ordered  the  defendant  J.  Maddock  to  accomk 

^Z^'^fi        for  the  tithe  of  hay  without  cofts. 

OXTON*  / 

ThekndhoWm  The  defendant  Oxton  and  others,  on  the  twenty-third  of 

^f^]^5i2  J'^ww^O^i???*  the  defendant   mUeheaJ  bzing  dead^  petitioned 

obtain  a  rehear-  *op  a  rc-hearing  ;  and  it  was  on  the  fame  day  granted,  upon  the 

ing ;    but   the  defendants  making  the  ufual  depofit. 

decree  diredin};  ^^  «     t  r  -^-. , 

the  iaiie  was  Thc  plaintiff  revived  the  luit  againit  the  executors  of  IvhiU' 
thereupon  coo*  head\  and  on  the  fixtcenth  daj  of  Jpril  i777,on  the  application 
firmed.  ^f  ^^^  executors,  the  original  caufe  was  alfo  ordered  to  be  re- 

heard as  to  them. 

The  caufe  came  on  accordiogly  to  be  reheard.  \  and  upon 
bearing  counfel  feveral  days,  and  reading  the  proofs  and  exbibits 
which  bad  been  read  on  the  former  l^earing  \  .and.  on  reading, 
on  behalf  of  the  plaintiff,  two  terriprs  of  the  parKb  of  Eaft  Ham^ 
remaining  in  the  confiftory  court  of  the  Bi/bop  of  Cbefler^  thc  one 
of  them  taken  in  the  year  1696,  the  oth<;r  in  1700,  and  the  foU 
lowing  additional  evidence  on  behalf  of  the  defencfants,  that  is 
TO  say;  feveral  depoiitions ,  taken  in  the  caufe  ^  an  exhibit 
marked  L,  being  by  an  order  of  this  court  to  be  prodnced  at  the 
rehearing,  vi«.  •*  A  Table  of  Tithes  due  in  the  Parifli  of  Eaft 
<<  Haniy  accordingly  as  they  have  been  formerly,  received  by 
*<  William  Seddon  and  Gegrge  Beckett^  Vicars  of  the  Fariih  of 
'  <^  Eaft  Ham  i**  and  upon  fully  hearing  counfel  for  all  parties  ; 
fhe  caufe  was  ordered  to  Aand  over  ;  and  on  the  firft  of  July 
1777,  ftanding  for  the  judgment  of  the  Court  ^ 

The  Court  ordered  the  decree  of  the  eighteenth  of 
December  1775  to  be  affirmed,  and  the  depoiit  to  be  paid  to  the 
plaintiff  or  bis  cl^k  in  court. 

Thelandholden  The  defendant  T/xmas  Whitehead  appealed  to  the  house  of 
of  tutU  SuttcHp  LORDS  againftthe  decree  of  the  eighteenth  of  £l^r^x»^^r  1775,  and 
GrtstSMttou,wRd  jjjg  affirming  decree  of  the  firft  of  July  1 777,  as  far  as  the  fame 
w^the^HoSfrof  related  to  hmi  \  and  on  the  third  ot  February  1779,  the  faid 
Loid* ;  and  the  decrees  were  reverfed,  and  the  court  of  exchequer  ordered  to 
decree  cntit!ing  dire£t  a  trial  to  be  had  at  the  next  a(£zes  for  the  county  of 
the  vicar  of  £«/  Sal^^  OT  at  fuch  other  time  as  the  faid  court  (hould  tnink  fit, 
2^"*^^JJj  upon  the  following  iffue,  «  Whether  the  tilt  fenny  paid  by  the 
and  an  ifliic  or!  ^  occupiers  of  houfes  within  the  townlhips  of  Great  Sutton  and 
dered  to  try,  <c  Utile  Sutton^  to  the  vicar  of  the  parifli  of  Eafi  Hain^  bad  been 
whether  the  tik  c<  p^id  and  accepted  as  a  modus  or  compofitlon  in  lieu  and  faiif- 
w'u^c'lTJ^  ««  faaion  of  tithe  hay."  The  Judge  to  be  at  liberty  to  indorfe 
lifucftithc  bay.  on  THE  PosTBA  any  modus  which  the  jury  ihall  find  refpc6ting 

the  payment  of  the  faid  ////  penny  \  and  further  dire^ons  tu 

be  referved  till  after  the  trial. 

The  iffue  fet-       Thr  Court,  on  the  twenty-third  of  February  1779,  ordered 
tied,   ind  »p.  xht  XTuc  to  be  tried  at  the  next  fummor  aiUzes  for  the  county  of 

pointed  ior  trU  ^j/a^ 

«6«grdin{:/«  ^"^ 
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&^op  bjr  a  fpecial  joir  ;  the  iffiic^  if  the  parties  differ  in  fettling  it,       ^'^vw 
to  be  fettled  bt  the  deputy  remembrancer.  Oxtom. 

Ifluts  were  made  np  and  tried  j  and  on  the  iflues  direfted  by  ^  ▼««J'ft  th«t 
THE  Court  OF  EXCHEOOER,  the  jurors  found,  that  the  yearly  ItygWcywiy^ 
♦*  fom  of  Forty  fliillings  had  immemorially  been  paid  by  the  Kcu  ofthe  fmall 
**  owners  or  otdipiers  of  rA^  Ihrne/m  Lands  of  Netherpodle^  within  tithct  of  tbt  D#. 
«  the  faid  pariQi  of  Ehft  Ham,  in  the  faid  county  of  Che/lfr,  Jf^^'.  ^ 
**  to  the  vicar  ofthe  faid  parifh  for  the  time  being,  as  a  modus,  ^•*^» 

«*  pen  (ion,  or  cuftomary  payment  in  lieu  of  all  fmall  tithes, 
*«  oblations,  and  other  dues,  to  the  faid  vicars  of  the  faid  pariQi 
««  yearly  arifing  on  tbf  Demefmr  Lands.''     And   on  the  ifliic  JJJ^^^  T««^'^ 
direAed  by  the  itoose  of  Lords,  «  That  the  tilt  penny,  paid  by  ^^^^^  pti5' » 
^  the  occupiers  of  houfes  within  the  town  (hips  of  Great  Sutton  the  vicar  in  tieu 
•«  and- Lfrrfe  Sntton  to  the  vicar  of  the  parifh  oF  Eafi  Ham,  had  of  the  tithei  of 
**  been  paid  arid  accepted  as  a  modus  or  cotnpofition  in  lieu  and  ^y* 
«  fatisfa£tion  of  tithe  hay  ;** 

.  A  neuftrsa/^z^  moved  for  on  the  laft  liTue,  and  refufed  ;  and  A  mro  trUi  re. 
on  the  twenty-fifth  of  Novemher  17791  the  caufe  came  on  to  be  '«'«^  on  tfaeUft 
further  heard  upon  the  efuity  referved ;  and  on  reading  the  ^^'^^. 
(^veral  decrees  and   pofleas  ^  and  hearing  coanfel   on    both 
iides  ; 

The  CotTRT  ordered  the  defendants  Oxton  and  HeaSng  to  pay  *^  UhSWMtn 
the  arreai's  of  the  modus  found  by  the  faid  firft -mentioned  ^dered^ww 
verdi<^  ;  and)  on  their  undertaking  fo  to  do,  that  the  faid  bill  according  so  the 
be  difmifled  as  againft  them,  without  cofts  either  at  law  or  in  modm  of  401. 
equity ;        ^  *-yw- 

The  Court  further  ordered  the  deputy  remembrancer  Thciandhoidert 
to  take  an  account  of  what  was  doe  from  Whitehead,  Daws,  and  %^,sL^"'l^ 
Bateman  rcfpeftively  for  the  tithes  in  kind  <f  hay  demanded  by  the  jyiubt^  ordered 
bill  ;  and  that  the  faid  Whitehead,  Davies^  and  Bateman  do  to  pay  the  vicar 
firverally  pay  what  fhould  be  reported  due  to  the  plaintiff  on  ^f  ^nfi  ^«m  the 
account  thereof,  together  with  his  cofts  both  at  law  and  in  ^^  ®^  ^^  •■ 
equity  with  rcfpcd  to  the  tithe  of  hay. 


Travis  ajrainji  Mason.  HFtAtrTi.M 

^      -^  It.  Geo.  3. 

CheJLire,  20 th  February  1 776. 

'TpHE  vicar  of  Ea^  Ham,  in  the  comity  of  Che/hifej  claimed,  The  vicar  of 
*  by  cndowmcnr^  prcfcription,  or  immemorial  cuftom,  the  S!L^*^'  '•** 
tithes  of  hay,  bay  grafs,  agiftment,  and  other  fmall  tithes  arifing  tlcdtoagift^nt 
therein)  and  ftatcdj  thatth  defendans  for  feveral  years  pait,  tithe*  for  all  bar- 
and  parciculariy  in  the  year  17739  had  held  and  occupied  land  v*^"  and  unpro- 
tberein  ;  that  they  had  fed  anddepaftured  divers  oxen,  bullocks,  ^^^  "')'•  ^*** 
runts,  faddie  and  other  horfes,  colts,  and  heifers  therein  ;  that  ^^^  *  ^^. 
the  colts    and  heifers  were  fold  before  they  became  pvoper  (hips  of  Crtttt 

SaueWf    LittU    Sdtion^    indEiJi   Ham,  in    the    f^iid    parllh.     Sre    other    caufcs,     Hilar/   Tcrm> 
la.  G(.o.  3  {  HiJat>  Tern),  19.  G«.o.  3.  j  and  Trirlc/.Turm,  21.  Geo.  3. 

^I  in  2  for 
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Tkavii.  for  tlie  plough  and  pa!1 3  that  they  had  alio  fed  ^ther  (deep 
againft  and  other  cattle,  which  were  unprofitable  to  the  plaintiff*  i  that 
maion.  ^Yic  defendant  Urmfon  in  particular  had  depaftorcd  divers  horfes 
let  out  by  her  for^ire,  gueft  horfes,  and  cattle  tal;en  in  to  feed 
at  a  certain  price  by  the  week  ;  but  that  both  he  and  the  other 
defendant  had  refufed  to  difcover  or  pay  the  tithes  thereof* 
The  bill  therefore  prayed  an  account  and  payment. 

The  defendant  Majon  admitted,  that  the  plaintiff*  bad  been 
]>refented  to  the  vicarage  of  Eaji  Ham  in  the  year  1 767  \  but 
denied  that,  to  his  knowledge,  he  had  been  legally  inftituted 
therein  ;  and  faid,  that  he  was  endowed  with  all  tithe  hay,  and 
entitled  to  tithe  aglftment  throughout  the  whole  parifh  \  that 
his  predecefTors  had  ufually,  received  different  fpecies  of  tithes^ 
in  refpedt  of  different  lands  ;  that  the  parifh  of  EaJi  Ham 
was  frequently  now,  and  always  formerly  called  ^'  the  Pariffi  of 
««  Sultoni'  or  «  the  Reftory  and  church'of  ^uttw^  in  Wirrall  5" 
that  the  (aid  parifli  confided  of  a  reAory  impropriate,  comprifing^ 
thefaid  vicarage  and  the  church  of  Eaft  Ham^  and  including  the 
feveral  different  manors,  demefnes,  and  townihips,  as  in  the 
faid  anfwer  was  mentioned  ;  that  the  whole  thereof  was  within 
the  hundred  of  WtrraU  \  that  in  the  thirty*third  year  of  Henrj 
the  Eigith,  when  the  greater  monafleries  were  difTolved,  the 
reAory  impropriate  of  the  faid  parlfh,  then  called,  <<  the  ReAory 
<«  of  Sutton^  or  "  the  Redlory  and  church  of  Sutton^  in 
<<  Wirralli^  with  the  faid  manors  and  demefnes,  and  all  the 
other  lands  and  tenements  within  the  townfhip  of  Great  Suttcn 
and  Little  Sutton,  and  alfo  all  the  tithes  of  and  in  the  faid  parUh, 
and  belonging  to  the  faid  reAory,  and  ariflng  within  all  and 
.every  the  faid  feveral  demefnes  and  townfhips  (except  fuch  par* 
ticular  parts  of  the  faid  tithes  which  the  vicars  of  the  parifh  had 
in  particular  parts  thereof  ufually  taken  in  kind,  or  received 
certain  modufes  for),  were  wholly  in  the  poiTefficxi  of  the  abbot 
of  Cheftery  as  part  of  the  pofTeffions  of  the  great  abbey  of 
Saint  U^erhurgh  \  that  the  fame  were  then  feifed  into  the  hands 
of  Henry  the  Eighth  \  that  Henry  the  Eighth ^  in  the  thurty.third 
year  of  his  reign,  granted  the  faid  redbory  impropriate,  and 
the  tithes  thereof,  and  the  faid  manor,  demefnes,  and  all  other 
the  lands  and  tenements  and  tithes  within  Gr^/i/  Sutton  and  Little 
Sutton  to  the  dean  and  chapter  of  Chefier  \  that  the  dean  and 
chapter,  in  the  feventh  year  of  Edward  the  Sixths  alienated  all 
the  faid  re£lory,  tithes,  and  eflates  fo  granted  to  Sir  Richard  Cotm 
ton  and  his  heirs,  under  the  refervation  of  a  confiderable  fee -farm 
rent  payable  to  them  and  their  fucceffbrs  in  refpefl  of  the  fame ; 
vthat  in  the  feventh  year  of  ^een  Elizabeth^  the  faid  redlory  and 
tithes,  and  the  advowfon  of  the  faid  church,  with  the  faid  manor, 
demefnes,  and  townfhips  of  Great  Sutton  and  Little  Sutton^  and 
the  tithes  thereof,  were  conveyed  by  George  Cotton  the  fon  to 
Sir  Hugh  Cholmondeiey  and  his  heirs  \  that  for  the  better  efla« 

blifhing 
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blifhing  the  faid  alienation,  ^een  Elizabeth^  in  the  twenty-       T'ayw 
fecond  year  of  her  reign,  further  granted  the  faid  reft'ory,  tithes,       ^ainfl 


inanorsi  and  premifes,  fo  firft  granted,  to  Hugh  Cholmondeley 
and  his  heirs  ;  that  the  faid  Hugh  Cholmondeley^  or  fome  of  his 
defcendants  had  conveyed  to  different  perfons  different  parts  of 
Che  faid  re£lory,  particularly  all  the  townOiips  of  Great  Sutton 
and  Little  Sutton,  except  the  Demefnes  and  Motherlefs  Heath  | 
that  in  the  year  1733,  Charles  Cholmondeley  and  his  truftees, 
by  virtue  of  an  a£t  of  parliament,  fold  to  Pulefton  fVatt  and  his 
heirs  for  ever,  a  certain  meffuage  and  lands,  to  hold  the  fame 
under  the  refervation  of  one  pound,  fix  ihillings,  and  fivepence, 
to  the  faid  Charles  Cholmondeley  and  his  heirs  for  ever ;  that  he. 
the  defendant,  was  the  grandfon  of  the  faid  Pulefton  Watt^^ 
and  owner  of  the  inheritance  of  the  faid  meffuages  and  lands 
which  he  held  in  the  faid  parifh  ;  that  the  faid  Hugh  ChoU 
mondeley  and  his  defcendants,  fince  the  faid  grants  of  the  faid 
rcftory,  had  hitherto  as  the  impropriators  thereof,  conftantly 
enjoyed,  and  now  claimed  to  enjoy  in  feveralty,  all  the  tithes  of 
corn,  grain,  hay,  agidment,  and  all  fmall  tithes,  throughout  the 
faid  townihip,  except  certain  modufes  in  lieu  of  the  tithes  of 
milk  and  farrow  cows,  and  fuch  other  modufes  for  other  fmall 
tithes  as  were  after-mentioned,  and  except  the  tithes  in  kind  of 
pigs,  geefe,  wool,  and  lambs  only  ;  that  the  vicars  of  the  faid 
parifli  had  never  been  endowed  with,  or  until  the  prefent  inftancc 
had  ever  claimed,  any  tithes  of  hay  nor  agiftment  within  any  part 
of  Great  Sutton  or  Lhtle  Sutton  ;  that  the  feid  Charles  ChoU 
mondeley  and  his  truftees,  by  virtue  of  the  faid  aft,  fold  the  tithes 
of  com,  grain,  hay,  hay  grafs,  agiftment,  and  all  other  tithes  not 
thentofore  taken  in  kind  by  the  faid  vicars,  according  to  an 
ancient  cuffom  there  iffuing  from  or  inherent  to  the  faid  lands 
and  tenements  within  Great  Sutton,  to  the  faid  Pulejlon  Watt  and 
the  other  purchafors  in  feveralty  with,  and  as  incident  and 
inherent  to  the  faid  lands,  &c.  as  being  part  of  the  faid  impro« 
priate  reftory  and  the  effates  formerly  of  the  faid  !abbot  ;  and 
.that  they  had  immemorially  enjoyed  all  tithes  of  hay  grafs  and 
agiflment,  and  all  other  fmall  tithes  not  taken  in  kind  by 
the  vicars,  being  impropriate  and  abbey  lands  ;  that  he, 
the  defehdant  was  exempt  from  the  payment  of  the  agiftment 
or  other  tithes  claimed  by  the  bill,  by  virtue  of  fuch  title  ;  and 
that  the  vicars  of  the  faid  parifh  had  taken  tithes  in  kind  for  hay, 
and  fome  fatisfaftion  for  agiftment,  in  fome  of  the  townihips, 
but  had  never  taken  the  fame  in  Great  Sutton  or  Little  Sutton^ 
The  anfwer  then  ftated,  that  the  church  of  Eajl  Ham  was. 
anciently  a  chapel  only  appropriated  to  the  abbey,  and  was  not  a ' 
parochial  church  \  that  it  was  not  ordained  or  created  a 
■vicarage  until  after  the  reign  of  Richard  the  Firjl ;  that  it  was 
not  endowed  with  any  temporalities  or  tithes  whatfoever.  The 
dcfepdant  admitted,  that  in  the  year  1773  he  had  depaftured 
*OT  bis  lands  in  Gr^at  Sutton  a  few  feeding  cows^^  which  were  not 
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TsAvxt       either  milch  cows  or  farrow  or  barren  cows,  or  ufcd,  or  intended 
szMl        ^Q  ijg  ufed,  either  for  the  plough  or  the  pail,  without  making 
Masov.       ^^y  fatisfaftiou  to  the  plaintiff  for  the  tithe  of  agiftment  thereof  ; 
and  infifted^  that  he  had  a  good  right  fo  to  do,  the  vicar  having 
no  right  to  the  tithes  of  fuch  feeding,  the  cows  not  being  milch, 
farrow,  or  barren  milch  cows  ;  and  he  having  in  himfelf  a  good 
right  to  the  fame,  as  owner  of  the  tenement  and  lands  fo  occn- 
pied  by  him,  and  which  he  claimed  to  hold  difcharged  from  the 
payment  of  any  tithes  of  hay,  grafs,  or  agiftment  tithe  whacfo- 
ever,  or  any  fatisfa£lion  in  lieu  thereof  to  the  plaintiff,  for  the 
reafons  aforefaid,    I'he  defendant  then  ftated,  that  he  was  not 
anfwerable  to  the  plaintiff  for  any  tithes  of  cows  or  other  cattle 
depaftured  on  his  lands,  fave  chrce  halfpence  for  every  milch 
cow,  and  one  penny  for  evei7  farrow  cow  or  barren  milch  cow  ; 
'  and  infilled,  that  he  was  not  obliged  to  account ;  but  he  faid^ 
that  if  the  plaintiff  fliould  eftablifh  his  right,  he  fubmitced  to  be 
examined.     He  admitted,  that  the  plaintiff  demanded  of  him 
one  (hilling  each  for  the  fix  feeding  cows  aforefaid  depaflared  un 
his  lands  in  1773  for  the  agiilment  tithes  thereof,  which  he  had 
refufed  to'pay,  and  had  tendered  liim  the  three  halfpence  for 
each  cow,  but  which  he  had  refufed   to  accept.     He  further 
faid,  that  the  occupiers  of  land  in  Great  Sutton  had  yearly  paid  at 
Eajier^  to  the  vicar,  certain  modufes  of  three  halfpence  for  every 
milch  cow,  and  one  penny  for  every  barren  cow,  and  no  more, 
or  any  other  compenfation  whatfoever  for  fuch  cattle,  or  the  , 
milk  or  produce  thereof  \  that  they  had  alfo  paid  fourpcnce  for 
every  young  coit  \  that  the  faid  vicars  had  ufually  received  fron^ 
every  houfehoider  and  occupier  of  lands  in  Great  Suttm  certaici 
offerings  of  threepence  for  each  head  of  a  houfe,  and.  twopence 
for  eadi  child  or  fervant,  but  that  the  plaintiff  bad  varied  the 
faid  payments  ;  that  for  all  tithes  whatfoever  due  to  the  vicars 
from  the  townihips  of  Great  Suttcn  and  LitiU  Svtt^  (excepi 
the  faid  tithes  and  modufes  aforeiaid),  there  had  been  l^id  yearly 
to  the  vicar,  by  every  occupier  of  land  therein,  four  ieveral 
SecAnftruther^s  yearly  payments  at  Eafier  of  one  penny  each,  called  thejmoke 
Kcporti,  vol  i.  pentiyf  the  garden  fenny^  the  ben  p€iwj%  and  the  tik  ftnny^  being 
(age  ^S  wt^t.    tnodufes  in  lieu  of  all  fmaU  tithes  in  refpeA  ^Afite  iiuod^  and  for 

all  perjonal  tithii  due  from  the  inhabitants,  except  Bafter  ojfer^ 
ingj,  fruit,  and  garden  fluff,  fowls,  eggs,  and  of  aii  otncr  tithes 
in  kindj  or  other  claims  in  refpe£t  thereof. 

The  defendant  Urmf.n  anfwered  to  the  fame  effofl  as  to  her 
lands  in  the  townOiips  of  Eaji  Ham  and  Hcotott  within  tlic  (aid 
parifh  s  ftated  the  iaid  mcdufes  fosr  ^'^'^t  milch  and  farrow  cows 
payable  at  EaJUr  (tin  Dcnitjm  Lands  excepted} ;  faid,  that  ihe 
had  never  paid  to  the  plaintjif,  or  to  any  other  vicar,  any  agift- 
ment thhe  for  any  of  the  lands  in  her  holding  (under  Sir  Wi^ 
Uam  Stanley^  the  owner  of  the  inheritance  tbereoi)»  or  xuy  fatif* 
fiiifUon  whatever  in  lieu  thereof^  oithcr  ihaa  inch  ntotb^s  far 
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■  mHch  or  farrow  cows  ;  and  infifted,  that  the  plaintiff  had  not        Travis 
any  nghf  thereto,  or  to  any  fpecies  of  tithes,  or  any  payments  in        ^^j^a'rft 
lieu  thereof  throughout  the  faid  townfhips,  other  than  fuch  as 
the  faid  vicars  ha4  heretofore,  According  to  the  cuftoms  therein, 
ilfualjy  received. 

The  plaintiff  replied  9  tire  defendants  rejoined ;  and  witneiles 
Mrere  examined  on  both  fides  ;  and  upon  hearing  counfel  ;  and 
reacting  for  the  plaintiff  feveral  depofitions  ;  an  order  to  produce 
and  read  exhibits,  &c.  ;  a  terrier  of  the  vicarage  of  Ea/i  H/im, 
elated  1696;  another,  dated  in  1709,  both  from  the  epifcopal 
regiftry  of  Chejler  ;  the  copy  of  a  licence,  dated  in  the  feventh 
year  of  Edward  the  Sixths  granted  to  the  dean  and  chajpter  of 
Xlhefler^  to  alienate  the  premifes  therein  mentioned  ;  a  furrender 
from  the  faid  dean.  Sec.  to  ^een  EUzahcthy  in  the  twenty-firft 
year  of  iier  reign  ;  another  I'urrender  from  George  Cotton  to  the 
faid  queen,  in  the  twenty-fecond  year  of  her  reign-;  from  the 
ROLLS  CHAPEL  \  ffie  exemplification  of  a  grant  in  the  twenty- 
fecond  year  of  S^ueen  Elizabeth  to  George  Cotton  and  others  ;  a 
grant  from  the  faid  queen  to  the  faid  dean  and  chapter,  in  the 
twenty-fecond  year  of  her  reign  j  the  chaptfer-book  of  the  faid 
dean  and  chapter  from  1648  to  J673  ;  the  exemplification  of  a 
recovery  in  the  fixteentli  year  of  George  the  Second^  between 
Cholmondeley  and  Lloyd^  of  the  manor  of  Hooton  and  other  vills 
therein  mentioned*;  and  on  hearing  counfel  for  the  defendants  j 
and  reading  feveral  depofitions  of  witnefles  taken  on  their  behalf  ; 
the  copy  of  a  grant,  dated  the  thirty-third  year  of  Henry  the 
Eighth' ;  the  copy  of  a  licence,  dated  the  feventh  year  of  Edward 
the  Sixth  \  a  grant  from  Cotton  to  Sir  i/.  Chottnondeley  and  Thomas 
Bro^vn,  dated  the  fecond  of  November^  in  the  feventh  year  of 
^4een  Elizabeth  \  and  the  faid   queen's  grai^t  to  Calveley  and 
<)thers,  dated' the  nineteenth  of  December'^  in  th,c  twenty-fecond 
"year  of  her  reign  5  the  like  to  the  dean  and  chapter  of  Chejihr^ 
in  the  twenty-fecond  year  of  her  reign  5  a  grant  from  Henry 
Mainwarlng    to   Robert   Cholmondeley^   dated   the   twentieth  of 
September^  in  the  eighth  year  of  James  the  Fir/}  ;  a  grant  from 
Cotton  10  Stanley  fd2Lttd  the  thirty -fir  ft  of  May  1574  ;  a  copy  of  the 
inftitution  of  Beckett^  dated  in  July  1666  ;  a  deed  of  fettlemenc 
of  Lord  f^ifamnt  Cholmondeley ^  dated  the  firft  of  July  1634  ;  a 
deed  to  lead  the  ufes  of  a  recovery,  by  nomas  Cbolmonddiy^ 
dieted  the  eleventh  of  July  1662  ;  tlic  faid  recovery,  dated  the 
twenty-eighth  of  July  1667;  an  indenture  of  mortgage  from 
Thomas  Cholmondeley  to  Chicheley^  dated  the  twenty-ninth  of  Sep» 
iember  1694  \  a  deed  of  aflignment  thereof,  in  truft  for  Parkir, 
dated  the  twentieth  of  November  1705  \  an  afilignment  thereof 
to  Huntf  dated  the  fourth  of  October  i  'jog  \  and  another  aflign- 
ment thereof , to  Ajhton^  dated  the  twentieth  of  January  1716  ; 
a  fui^fiider  qf  the  laid  mortgage,  dated  the  twenty-third  of  May 
<734.»  ^^  ^^P7  ^^?  .^^  of  parliament  made  and  pafled  in  the 

-   M  m  4  fixth 


53<5 


againfi 
Mason* 


DECREES  IN  TITHE  CAUSES 

fixthycar  of  George  the  Second^  for  fale  of  certain  eftates  of  Afr-m 
CMmondeley  ;  a  grant  from  Coiion  to  Leeke^  dated  the  fifteenth  of 
November  J  in  the  eighth  year  of  ^een  Elizabeth  ;  a  releafe  from 
Lcehe  to  Sir  Rowland  Stanley^  dated  the  fixteenth  of  November^ 
in  the  twenty-fifth  year  of  ^een  Elizabeth ;  and  on  reading 
four  receipts,  figned  by  the  plaintiff,  to  John  Edwards  and  John 
Hiquett  in  1771  ;  and  two  others  to  Urmfon  in  1770  and  1772^ 
and  on  full  debate  of  the  matter  ; 

The  Court  ordered  the  deputy  remembrancer  to  take  aa 
account  of  what  was  due  for  the  tithes  of  agiftment  of  barren 
and  unprofitable  cattle  itd  and  agifled  by  the  defendants 
on  the  lands  by  them  refpedlively  occupied  within  the  parifli  of 
Eajl  Ham  demanded  by  the  hill,  with  cofts  of  fuit. 

The  deputy  made  his  report,  dated  th6  twentieth  of  Jun/^ 
1 780 ;  and  on  the  twenty-feventh  of  the  fame  montl^  it  was  coit- 
firmed,  with  fubfequent  cofts. 


HiwupTbrm 
]6.  Gto.  3« 


The  landholders 
of  Rcydon^  in  Ef- 
ftXf  pay  cen^in 
modu/ts  in  iieu  of 
the  tltltei  of 
lambs,  pigs,  and 
%vool9  and  par« 
ticolariy  4d  a* 
year  for  every 
cow  and  calf, 
and  2d.  a  year 
for  every  fair 
^owy^t  Lammas  f 
in  lieu  of  th6 
tithes  of  cow, 
calf,  and  miik. 


Day  agatnft  Lake  ;  et  e  Contra. 

EJfe9Cy  Zth  February  1 776. 

'TpHE  vicar  of  Roydon^  in  the  county  of  E£ex^  claimed  all  thq 
^    fmall  tithes  yearly  arifing  therein. 

The  defendant  fet  up  the  following  modufes  of  fourpencc  yearly 
for  every  cow  and  calf  fed  and  depaftured  in  the  parifh,  in  lieu 
of  the  fithes  of  milk  and  calves  ;  twopence  for  every  farr  milch 
cow,  in  lieu  of  the  agiftment  tithes  of  fuch  farrow  cow  $  fix- 
pence  for  every  lamb  depaftured  in  the  Inclofures  of  the  parifh,  in 
lieu  of  tithes  of  lambs  ;  fourpence  for  every  lamb  depaftured  in 
the  Commons  and  Lanes  of  the  parifli,  in  lieu  of  tithes  of  fuch 
lambs  i  two  {hillings  and  fixpence  for  the  fowof  any  inhabitant, 
in  lieu  of  the  tithe  pig  j  one  penny  for  every  ftieep  fed  in  the 
parifti,  in  lieu  of  the  tithe  wool  of  fuch  ftiecp  ;  and  admitted, 
that  the  vicar  was  entitled  to  tithes  of  other  matters  in 
kind. 

The  fald  G.  Lake  filed  a  cro/s  bifl  againft  fFilltam  Day  the  vicar, 
and  Lord  Tilney  the  impropriator  of  the  parifti,  ftating,  that  the 
modufes  of  fourpence  in  lieu  of  milch  and  farrow  cows  were  pay- 
able at  Lammas  yearly  ;  that  there  was  a  terrier  of  the  glebe  landsj 
houfcs,  tithes,  and  penfions  belonging  to  the  vicarage,  made  the 
twenty-nintK  day  of  September  16 10,  and  remaining  in  the 
rcgifrry  of  the  confiftory  court  of  London^  in  which,  amongft 
other  items  therein  contained  relating  to  the  rights  of  the  vicar, 
there  was  the  following  :  **  Item,  He  is  to  havi  for  milcii  beafts 
<(  fourpence  for  the  cow  and  calf,  and  for  every  farr  milch  cow 
«*  twopence,  to  be  paid  at  Lammas  ;**  that  the  former  vicars  of 
the  parifti  had  jmmcmorially  accepted  of  the  faid  mdufis  5  that 
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fince  Jlfr«  Day  became  the  vicar,  he  had  received  a  general  com-  ^^7- 

pofition  at  Michaelmas  yearly,  in  lieu  of  the  faid  modufesy  and  of  iff  **  t  • 

all  tithes  that  were  payable  in  kind  ;  and  he  prayed,  that  his  «/  %  Ctntrs, 
witn^fles  might  be  examined,  and  their  teftimony  perpetuated  to 
prove  and  eftablifh  the  faid  modufes. 

The  vicar  denied,  that  the  modufes  ftated,  or  any  other  modufeSy 
had  been  immemorially  paid,  or  were  payable  in  lieu  of  the  tithes 
ia  kind  of  milch  and  farrow  cows  \  but  he  admitted,  that  he  had 
feen  a  copy  of  the  faid  terrier,  and  that  it  contained  the  items  ' 

fet  forth  \  but  he  put  the  plaintiff  to  prove  the  exiftence  of  the 
modufes. 

The  impropriator  admitted  the  modufes  as  ftated  in  the  crofs 
bill. 

The  plaintiff  replied  to  the  vicar's  anfwer  ;  and  the  defendant 
rejoined;  and  on  hearing  the  caufes  together,  no  counfel  ap- 
pearing for  the  vicar,    though  he  had   been  ferved  with  a. 
fuhpoena  \ 

The  Court  ordered  the  original  bilf  to  be  difmifled  with  cofts ; 
but  on  hearing  counfel  in  th^  crtfs  caufe  for  all  parties  ;  and 
reading  the  terrier ;  and  the  depofitions  in  the  original  caufe  / 
a  trial  at  law  was  ordered  to  be  had  upon  the  following 
ilTues :  ' 

0 

First,  "Whether,  for  time  whereof  the  memory  of  man 
'*  is  not  to  the  contrary,  a  modus  or  cuftomary  payment  of  four- 
<'  pence  hath  been  paid  and  payable,  at  Lammas  in  each  year, 
•<  to  the  vicar  for  the  time  being  of  the  parifli  of  Roydofi^  in 
"  the  county  of  EJfe}^^  in  lieu  of  the  tithes  in  kind  of  milk  and 
**  calves  for  each  cow  and  calf  of  every  occupier  of  lands  in  the 
<<  faid  parifh,  fed  and  depaftured  within  the  faid  parifh  or  the 
"  titheable  places  thereof.** 

Secondly,  "  Whether,  for  time  whereof  the  memory  of  man 
«  is  not  to  the  contrary,  a  modus  or  cuftomary  payment  of  two- 
«*  pence  for  each  and  every  farr  milch  cow  or  farrow  cow  hath 
«  been  paid  and  payable,  at  Lammas  yearly,  to  the  vicar  for  the 
"  time  being  oi^  the  faid  parifh  of  Roydon^  for  and  in  lieu  of  the 
**  agiftment  tithe  of  every  fuch  farr,  milch,  or  farrow  cow  of 
^*  every  occupier  of  lands  within  the  faid  parifh  fed  and  depaf^ 
^*  tured  within  the  faid  parifh  and  the  titheable  places  tfaere- 

^9   of." 

The  occupier  Lake  to  be  plaintiff  at  law,  and  the  vicar  to  be 
defendant :  the  Judge  to  indorfe,  &c.  y  and  cofts  to  be  referved 
till  after  the  trial. 

On  the  fevcnth  of  June  1776,  the  iffues  were  ordered  to  be 
taken  as  confeffed  by  the  vicar,  unlefs  caufe  were  fhewn  to  the 
fOQtrary,    the  plaintiff  having  tendered    the  iffues,  and  the 

defe^dant 
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r>Ar         defendant  having  ncgleftcd  to  enter  an  appearance  thereto  5  and 
ag^infl         jjQ  caufe  being;  ihewn  ; 

Lakv  I  " 

CI  I  Contra.         Thk  Court,  on  the  fixth  oijuly  following,  difmiflcd  the  bill 
without  coits  [a), 

SmytHE,  Chief  ^ron. 
Eyre>.  Baron. 
HoTH4M>  Baron. 

(a^  The  orlfciQ^l  l>ill  ^^as  61cd  in  Hilary  Term,  4.  Geo.  3.  and  the  croia  bill  la 
Hilary  Term,  14*  ^co  3. 


EaiterTeim,  QuicfCE  azn'mll  Lane. 

DevonJiJire^  2 ^th  April  1 776. 

The  Yfaor  of  npHE  rcftof  of  Morchard  Bijbop^  otherwifc  Bijhop  Morchari% 
MonbnrdBiJ^p^  X  '^  j|^g  couHtj  of  Surry^  claitricd  bo.th  the  great  and  fmall 
cLuns  die  ndicl  t'^^^cs  yearly  ariiing  therein;  and  ftated,  ttiat  the  defendant 
of  the  h^,  c)o.  ^^A^  for  many  years  pa(l,  occupied  land  in  the  parifii ;  that  (incc 
ver,  and  ever-  i77ohe  had  yearly  cut  hay^  clover,  and  ever  grafs  thereon, 
grafs,  wiiich  jj^g  tithe  of  which  he  had  refufed  to  pav,  under  pretence  of 
Ihc  dcii's  ^Vf^  '^'"S  payable  m  lieu  thereof,  the  bill  then  ftated, 
three  farms  cal-  ^^^^  **  ^''^^^  generally  reputed  that  yearly  fums  were  payable  to 
led  Higher  the  reftor,  at  EafieTy  in  lieu  of  tithe  hay  arliing  from  certain 
S9utbeott9  tawtr  ancient  Jfint  meadoni^s  as  modujes  \  but  the  plaintiff  infifted,  they 
iScB/Antf/,  an  ^^^^.^  ^^jj  ^^^  uncertainty;  the  term  *<  an  ancient  ft  in  t  mea- 
and  infifts,  dow  not  conveying  a  clear  idea  of  what  is  meant  thereby, 
that  the  pre-  nor  being  well  underftood  in  the  faid  pariHi,  and  thereby  afford, 
tended  mo^jtt  jng  Jo  the  occupicrs  of  lands  therein  an  opportunity  of  withhold- 
*"iJs^"f  >f  ^^  ''^8  f'"^^  ^^c  reftor  tithes  of  hay  on  fuch  lands  as  did  not  really 
Stint  Meadd'w  ^^11  Under  the  denomination  of  ancient  ftint  meadow.  The  bijl 
are  void  tor  un.  then  charged,  that  the  defendant  and  feveral  other  occupiers  pf 
certainty^  the  ]and  within  the  redtory  and  parifli,  had  fet  up  the  like  modtijesy 
term  "  An-  ^^^  inHfted  on  divers  particulars  lands  in  their  refpcdlive  occupa- 
«'  Meadcw^'nct  *'^^»  ^^  being  ancient  ftint  meadows,  although  the  faid  latids 
conveying  any  had,  within  a  few  years  paft,  been  wholly  converted  into  meadow, 
clear  idea,  and  or  had  been  greatly  incrcafcd  in  extent  and  quantity,  by  adding 
affording  asi  thereto  parcels  of  the  adjoining  lands  which  were  not  ancient 
rr!c^iand"owDer  ^^^^^  meadows.  The  bill  alfo  charged,  that  many  pieces  of 
to  deprive  himof  land  in  the  parifli  which  were,  and  for  many  years  paft  con- 
his  juil  tithes  -,  ftantly  had  been  ufed  as  meadow,  had  been,  during  fuch  time, 
Aatirg  inft^inccs  called  by  ihc  name  of  New  Afeadoiu,  to  dii'tinguifti  it  trom  tie 
betn*"raa!fcd^  -^««Vff/  Meadcivs ;  and  that  the  tithe  of  hay  from  time  to  time 

,cut  on  the  faid  feveral  pieces  of  New  Meadotu  had  been  Jfirc- 
qucntly  delivered  in  kind,  or  compounded  for  by  the  occupiers 
and  charging,  thereof.  The  bill  further  charged,  that  the  def^<5ai^t  occupied 
fcndan"»'^*Iands  ^''^^^  Meadow  and  SotM  Meadow  ;  that  he  infifteJ,  that  they 
weie  liable  to  ^^re  Ancient  Stint  Meado^iuj,  and  covered  by  the  fnodufes^  the 
pay  tiihe  hay  in  Contrary  of  which  the  plaintiff*  infiftcd  was  troe.  The  biU  f^fp 
kind  \  chiir^edy 
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charged,  that  the  defendant,  fome  time  In  the  yeai:  1770,  had       Qyicxc 
dedroyed  the  ancient  boundary  mark   of  a  clofe  of  land,  and         agm^ 
then   infided,  that  it  was  part  of  his  avcientjlint  tneadowg  and        I-ani, 
covered  by  the  modufes  :  and  the  plaintiff  in  Ai^ed,  that  if  the  fiid  but     infiftin^^ 
modufes  were  good  in  law,  it  ought  to  be  afcertained  what  were  ^^*^    '^    foch 
the  particular  lan4s  for  the  tithe  of  hay  arifi'ng  on  which  the  ^^'f'u    ^^^ 
lame  were  payable,  fo  that  it  might  be  fettled   out   of  what  ^  beafcertti'neci 
lands   he  was   entitled  to  tithe  hay  in  kind.     The  bill  then  towhatpanica. 
further  charged,  that  the  tithes  of  hay  ariflng  on  thofe  lands  in  ^  j*»»<^«  t^cy 
the  occupation  of  the  defendant,  which  were  not  covered  by  any  ^^P*^** » 
good  tmdus^  ought  not  by  law  to  be  fet  out  in  fwarths,  nor  fet  Jj'*'  ^^^    '^'^^ 
out  at  all,  until  the  mowing  was  put  into  grafs  cocks  or  pooks  ;  ut^^i^  ^^^^ 
that  it  had  been  the  immemorial  cuilom  of  the  parifh  to*  fet  out  nch,  and  not  la 
the  tithes  of  hay,  clover,  and  ever  grafs,  in  grafs  cocks  or  pooks,  fmrtln. 
and  not  in  fwarths  \  that  the  faid  mode  of  tithing  was  neceflfary 
in  thepari(h«  on  account  of  the  great  inequality  which  the^ery 
irregular  forms  of  the  fields  therein  .made  in  the  length  and 
breadth  of  the  fwarihs.     The  bill  therefore  prayed,  that  the 
tithes  in  kind  of  all  hay,  clover,  and  ever  grafs,  arifing  on  the 
lands  occupied  by  the  defendant,  might  be  fet  out  in  grafs  cocks 
or  pooks,  and  thp  right  of  the  plaintiflf  and  his  fupceflbrs  to  fuch 
mode  of  tithing  eftablifhed  ;  that  an  account  might  be  taken  of 
fuch  hay,  clover,  and  ever  grafs  in  each  year  fiuce  the  year  1770, 
and  of  the  value  of  the  tithes  thereof ;  and  tliat  the  defendant 
might  be  compelled  to  pay  to  the  plaintiff*  what  (hould  appear  to 
be  due  on  fuch  account. 

The  defendant  admitted,  that  the  phhitiff  was  re<flor  of  the  '^'^^  defendant 
parifh,  and  entitled  to  the  tithes  of  all  titheable  things  arifing  ^^,"|^*'  of^^^* 
therein,  fave  and  except,  and  fubjeA  to  the   fcveral  ancient  ought  to  be  tet 
viodufes  hereafter- mentioned,  and  the  tithes  of  grafs  in  grafs  ow    in    gnCi 
cocks.     He  faid,  thit  be  had,  for  fcveral  years  paf>,  occupied  c'^*tsiandf-ay  # 
two  cftatcs  in  the  pariifa,  the  one  called  Higher  Southcott^  and  the  ^jj^^i^^  ^^^1/^*** 
other  LoHver  SQuthcott  ^  that  every  field  thereto  belonging  was  and    Lower 
diftinguilhed  by    different  names,  and    were  of    the   feveral  Stutkowy 
natures  in  his  anfwer  mentioned  \  that  part  of  the  iaid  farms  chaipartofihrm 
was  arable  land,  except  a  fmali  parcel  of  moor  ground ;  that  •*  arable^  pan 
other  parts  of  tliefaid  cftates  confifted  of^and  had  been  deemed  *^'  f ^"^' ^"** 
afU'ietitJl'vU  meadows  i  as  particularized  in  the  anfwer  5  that  they  mla^ua"^ 
liad  been  conftantly  mowed  ;  but  that  no  tithes  in  kind  of  the 
hay  thereof  had  ever  been  paid  5  that  other  parts  of  the  faid 
eftaces  confifted  of  Moor  Ground^  containing  the  feveral  quan* 
tities  of  lands,  of  about  one  hundred  and  ten  acres,  as  named 
in  the  anfwer,   and  were  all  held  by  him  in  his  own  right : 
and  he  fet   forth  the   quantity  of  arable  land   he  had   laid  that  he  had^fet 
down   yearly  for   clover,  grafs  feeds,    or   pafture  -,  and  faid,  ^"^  his  tuhcs  <rf 
that  he  had  ^iven  notice  to  the  plaintiff  to  attend  and  fee  the  cvtr^glaL*  ^n 
tithes  fet  out  according  to  the  ancient  ufage  of  tithing  in  the  fwarths  j 
pariih  \  that  he  had  rcfufcd  fo  to  do  ;  that  he^  the  defendant^ 

thereupon 
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Quick!       thereupon  took  witncflcs,  and  fet  out  the  tithes  thereof ;  and 
aganft        ^^izx  the  faid   tithes  remained  on  the  ground^  and  were   not 
carried  oiiF  by  the  plaintiff.    The  defendant  then  faid,  that 
all  the  inhabitants,  owners,  and  occupiers  of  lands  in  the  pariih 
had  immemorially  paid  to  the  reAor,  at  Eajler  yearly,  the  an- 
cient modufes  or  payments  in  the  anfwer  particularly  mentioned  ; 
that  there  was  a  and  amongft  Others,  threepence,  in  lieu  of  the  tithe  hay  of  the 
*^'  "^  3^- '•  ancient  ftint  meadows  on  the  lands  called  Higher  Souihcott ;  three- 
in*1icu  of  the  P^^^cc  for  the  tithe  of  hay  of  ancient Jlint  meadow  on  the  lands 
tithe  hay  on  the  called  Lonver  Soutbcott  \   one  penny  for  the  tithe  of  another 
tn<'untjitHt  mta-  parccl  of  lauds  called  Middle  ff^eek  ;  and  the  tithe  in  kind  of 
4Uw,  and  id.  a-  ^q,.jj  ^^  lands  when  fown  with  corn.     The  defendant  then 
'MUdU  iVeek  •      averred,  that  the  modufes  in  his  anfwer  mentioned  ought  to  have 
that  the  modujts  been  accepted  by  the  plaintiff,  as  they  had  been  by  his  prede- 
bad  been  leceiv-  ceffors  ;  that  in  the  year  1 77 1  he  had  tendered  to  him  the 
cd  by  the  plain-  fcycral  fums  du3  to  him  in  refpeft  thereof,  and  a  fati^Aion 
fort*  ^'^  *^*  *  ^^^  ^^^  titheablc  matters  ariiing  on  his  faid  lands,  but  which  he 
that  he  had  ten.  had  refufcd  to  accept,  iniifting,  that  there  were  no  fuch  mo^ 

dcred  what  was  dufes* 
due. 

The  caufe  The  plaintiff  replied ;  the  defendant  rejoined  ;   and  witnefles 

heard.  were  examined  on  both  fides  \  and  upon  hearing  counfel  on 

both  fides  ;  and  reading  the  anfwer  and  bill ;  and Teveral  proo^ 

taken  in  the  caufe  ; 

An  account  or-       The  CouRT  ordered  the  deputy  remembrancer  to  take  an 

in  fwjuths"  ^^    which  had  not  been  fet  out  in  fwarths, 

Ati  iffucdirtft-  The  Court  further  ordered,  as  to  the  tithes  of  the  hay  that 
ed,  lo  try,  \^^^  bg^jj  f^t  out  in  fwarths,  that  there  fliould  be  a  trial  at  law 

yiu^^ull  ^  *k!  Vo  try,  '<  Whether,  for  the  time  whereof  the  memory  of  man 

lithe  bay  ouirnt         ,    J'  ,  '  i.i         r«  iij  .» 

to  be  fa  out  in  *'  ^s  not  to  the  contrary,  the  tithe  or  hay  on  the  lands  occupied 
iwavUu.  '  "  by  the  defendant  within  the  faid  pariih,  ought  to  be  fet  out 

<<  in  fwarths  or  not  ?"  The  defendant  in  equity  to  be  plaintiff 
at  law  ;  and  that  if  on  fuch  trial  the  jurors  fliould  not  find  fuch 
cuftom  of  tithing  hay  as  was  alledged  in  the  anfwer,or  ihould  find 
any  modf/s  or  cuilom  of  tithing  fuch  hay  other  than  or  different 
from  that  alledged  in  the  anfwer  ;  or  if  any  other  fpecial  matter 
ihould  arife,  the  Judge  to  indorfe  the  fame  upon  the  pofiea  ? 
the  confideration  of  cofts  and  all  further  directions  toberdcrved 
till  after  report  and  fuch  trial  had  :  the  decree  to  be  without 
prejudice  as  to  the  proceedings  in  other  caufes  depending  ii^ 
the  court  by  bill,  in  the  cafe  of  Arundell  v.  ^icke. 

The  deputy  remembrancer  made  bis  report,  dated  the  nine« 
teenth  of  February  1777. 

A  verdift,  that  A  trial  was  accordingly  had  ;  and  the  jury,  found,  «*That 
it  oucht  not  to  c<  ^he  tithe  hay  arifing,  growing,  and  renewing,  on  the  lands 
(wanhs  ^"'  *"  "  pccupicd  bythcdqfcndaut,  from  the  time  vhcrcof  the  memory 
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••  of  man  is  not  to  the  contrary,  had  not  been,  nor  had  ufed        Qnrc»K 
•*  and  accuftoxned  to  be,  nor   of  right  ought  to  have  been,        ^atnji 
••  nor  ftill  of  right  ought  to  be,  fet  out  in  fwarths." 

On  the  twenty*firft  of  February  thecaufe  came  on  upon  the 
report  and  the  po/lea. 

The  Court  ordered  the  report  to^  be  confirmed,  and  the  Tender  for  tlite 
defendant  to  pay  nine  pounds,  ten  fliillings,  reported  due  for  j"y  "ot  ftt  out 
the  tithe  of  hay  which  had  not  been  kt  out  in  fwarths,  with  ^^,^^^^^^  ^  ^'^^ 
cofts  in  refpe£t  thereof. 

The  Court  further  ordered  the  deputy  remembrancer  to  An  account  or< 
take  an  account  of  what  was  due  for  the  tithes  of  fuch  hay  as  ^^^^^  ^^^^  ''** 
had  been  fet  out  in  fwarths,  but  that  fuch  account  be  taken  ^^  ^^^  ^J^'^  '^J^ 
vnibout  prejudice*  out  in  (wmh*^ 

The  Court  further  ordered  the  defendant  to  pay  the  plain-  cofls. 
tiff  his  cofts  at  law  and  in  this  court  to  this  time  refpedting  the 
demand  of  tithe  hay,  whereof  the  tithe  was  improperly  fet  out 
by  the  defendant  in  fwarths  5  further  direftions  to  be  referved 
until  after  report. 


Le   Clere  againji  Jones,  EastirTe,* 


Stafford/hire y  2^tb  April  177^. 


16.  Gxo.  3. 


'THE  bill  ftated,  that   the  Bijhop  of  Litchfield  and,  Coventry ^  ^^^  .^      ^.^^ 
'*    being  feifed  in  right  of  his  bifhoprick  of  the  reftory  im-  tor  of  the  tithe* 
propriate  of  Gno/ally   in  the  county  of  Ztaffordy  and  all  manner  of  the  panfh  of 
of  tithes  arifing  therein,  by  indenture,  dated  the  twenty-fifth  of  ^'*°!'^^U  ntStaf* 
March  1762,  defnifed  to  Mary  Waldo  and  others,  «  all  and  all  ^^^{^tio  tV/i. 
*'  manner  of  tithes  and  fifteenths  of  corn  and  grain,  and  all  tamb  par/ 01  ax 
«*  other  tithes  whatfoever  iflUing,  &c.  in  or  upon  all  that  capital  corn  and  jnn, 
«*  meffuage  or  tenement  called  Walton  Grange^  and  from  all  lands  ^"^  *®  '^  *'^^^ 
««  and  tenements  thereto  belonging  for  twenty-one  years ;"  that  {"^^^^^T^^^^^"^^ 
the  faid  lefTees,  by  indenture  dated  the  fourteenth  of  July  177a,  arifme  on   the 
demifed  the  faid  tithes  arifing  from   IFalton  Grange y  with  the  lands  belonging 
lands  and  tenements  thereto  belonging  to  the  plaintifl:';  that  toff-^ahonaanit 
divers  parcels  of  Walton  Grangey   and  of  the  lands  thereto  be-  *"  ^'"^' 
longing,  had  ever  fince  the  date  of  the  faid  leafe  been  in  the 
poflefiion  of  the  defendants  as    tenants  \  that  they  had  had 
thereof  divers  quantities  of  corn,  grain,  hay,  potatoes,  turnips, 
colts,  calves,  lambs,  flieep  (beared,  horfes,  cows  and  other  neat 
cattle,  and  fheep  depaftured,  and  had  from  time  to  time  fet  out 
their  tithes  of  corn,  but  had  refufcd  cither  to  fet  out  or  fatisfy 
him  for  the  other   titheable  matters,  alledging  that  their  faid 
lands  were  difcharged  of  all  other  tithes,  or  that  the  plaintiff 
was  entitled  only  to  fome  prefcriptivc  payment  in  lieu  thereof. 
The  bill  therefore  prayed  an  account  and  payment  thereof. 

The 
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Li  Cti«s         The  defendants  admitted,  that  the  Bijhop  of  Litchfield  and  C^ 
^^         ventry  was  impropriator  of  the  tithes  of  corn  and  grain  j  that 
Jo»»f.        1^^  j^^  made' fuch  demife  thereof  to /A^  JValdos^  and  that  the 
Waldos  had  demiled  the  fame  to  the  plaintiff;  ahd   they  faid, 
they  occupied  Walton  Grange  in  four  different  &rms  as  tenants, 
and  had  had  thereon  during  their  rcfpcAive  occupations  the 
titheable  matters  mentioned  in  the  bill :  and  infifted^  that  they 
or  the  tithingraan  for  the  liberty  of  Walton  Grange  kad  from 
time  to  time  fet  out  the  fixteentb part  of  all  corn  and  grain  ;  and 
that  the  fame  was  in  lieu  o^  all  manner  of  tithes  arifing  there- 
from ;  that  they  and  their  predeceffbrs,  tenants  and  occupiers 
of  the  faid  farms,  and  all  other  occupiers  and  tenatits  of  Walton 
Grange^  had  immemorially  paid  the  faid  Cxteenth  part  of  com 
and  grain  produced  therefrom ;  that  the  fame  had  been  acce{i^- 
ed  accordingly  in  full  fatisfa^lion  of  all  fuch  tithes;  that  Wakon 
Grange  had  formely  belonged  to  the  monaftery  of  JBildwajf  in 
the  county  of  Salop  j  that  Henry  the  Eighth^  in   or  about   the 
thirty-feventh  year  of  his  reign,  granted   the  faid  monaftery 
and  grange  called  Walton  Grange^  with  fundry  other  granges 
.  and  things^  and  all  tithesi  oblations,  and  hereditaments  thereto 
belonging,  to  Edward  Gray  Knight^  Lard  PowUj  and  his  heirs 
for  ever,  from  whom  the   feveral  landlords  of  them,  the  de- 
fendants, derived  their  title  ;  that  the  abbo^  or  prior  and  monks 
of  the  faid  monaftery  had  enjoyed  the  fame  difcharged  of  all 
fuch  ^itltes,  except  the  faid  lixteenth  part  oJF  corn  and  gra^in,  by 
virtue  of  fome  bull,  canon,  real  compofttion,  or  preTcription,  or 
by  fome  other  legal  ways  and  means,  dbx^n  to  the  time  of  their 
dillblution ;  and  that  by    virtue  of  fozne  ftittute    the    gran- 
tecs  of  Henry  the  Eighth  were  entitled   tq  hold  the  faid  Tands 
freed  and  difcharged  of  the  payment  of  tithes,  except  as  afore- 
laid  ;  and  that  therefore  they  ought  not  to  be  compelled  to  ac- 
count with  the  plaintiff  for  the  fame. 

The  plaintiff  replied;  the  defendants  rejoined;  and  wit- 
nefles  were  examined  on  their  behalf  only  :  atid  upon  hearing 
connfel  on  both  fides  ;  and  reading  the  feveral  proofs  taken  in 
the  caufe ; 

The  Court  ordered  the  deputy  remembrancer  to  tate  an 
account  of  what  was  due  for  the  tithes  demanded  by  the  bill, 
with  cofts ;  and  the  deputy's  report,  dated  the  twenty-firft  of 
February  1778,  was  on  the  twenty-fifth  of  the  fame  month 
confirmed  with  fubfequent  cofts,  and  the  defendants  ordered  to 
pay  the  plaintiff  the  feveral  fums  reported  due  for  their  tithes  for 
ten  years  paft. 

Smtthe,  Chief  Baron. 
Etre^  Baron. 
HoTHAM,  Baron. 
PfiRRYN,  Baren, 

Eade 


'T^HE  bill  ftated,   that  the  plaintifF,  on  the  thirtieth  of  ^w/;^   riL.^!!^ 
•*-     I772>  was  legally  inftitutcd  and  inducted  into  the  vicarage  ^^i^\x 
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Eade  againfi  Goock.  EASTt«Ti«M 

•  i6.  G£0.  3. 

Suffolk^  6th  May  1 776. 

The    vicar    of 
cum 

-  .^  .  .  „  '      tdj/b,  in  Suj^ 

of  7'anmngton,  otherwife  Tattington^  with  Brundijb^  and  all  the  fitk^  claims  the 

members  and  appurtenances  thereof,  in  the  county  oi  Suffolk^  tithciofh«y*ivd 

annexed  ;  that  the  vicars  of  the  faid  vicarage  were  by  endow-  *^*  ***^*^  ^^^a 

inent,  prefcription  or  otherwife,  entitled  to  the  tithes  of  hay,  ^^^'i^„d. 

clover,  cole  feed',  rape  feed,  and  all  foiall  and  mixt  tithes  arillng 

^herein,  the  tithes  of  corn  and  grain  only  excepted  ;    that ,  the 

defendant  occupied  a  meiTuage  and  lands  in  Brnndljby  and  withia 

the  faid  vicarage,  and  had  thereupon  the  titheable  matters  ftated 

in  the  bill ;  the  tithes  of  all  which  in  kind,  and  alfo  Eajler  of-  « 

ferings  he  had  refufed  t6  pay,  on  a  pretence  that  there  were 

modufesy  %s  appeared  by   fome  ancient  terriers,  payable  in  lieu 

thereof;  but  that  in^truth  there  were  no  fuch  xr;^^//^./ ;  and  that 

if  afiy  fuch  had  been  inferted  in  any  modern  terriers,  it  was  by 

the  contrivance  of  the  parifliiouers. 

The  defendant  denied,  that  the  vicar  was  entitled  to  the  The  defrmiant 
tithes  of  hiy,  clover,  cofc  feed,  and  rape  feed,  and  all  fmall,  ^"^y*'  '*!*^  ^'^  " 
mixt, and  other  tithes  arifing  therein,  otherwife  than  according  aii :he  faid\ithcs 
to  the  Immemorial  cuftoms  of  the  faid  parifh,  fet  forth  in  the  i»»kind,buioniy, 
terrfcfrs  of  the  faid  vicarage  in  the  regillry  of  the  hjihop  of  l^or^  as  appear*  by 
iv'tchy  knd  he  ftated  the  contents  of  eleven  terriers  in  his  niifWcr ;  «*^\<^'n  <i»ff^rent 
and  infifted  that  the  vicars  had  always  collcfted  their  tithts  bj-  j^/*  t^uuTXx^ 
fuirh  terriers  aAd  the  cuftoms  therein  mentioned. He  further  faid,  lico  of  daipy 
that  until  the  fifteenth  of  November  1772,  he  had  occupied  only  a  cows,  heUo, 
part  of  the  mefluage,  and  a  piece  of  land  in  the  church  yard  of  "'^^>  8*»-rt 
the  faid  patifh  j  that  he  had  given  due  notice  to  the  plaintiff,  ^^^x^l^^^ 
that  he  would  pay  the  tithes  and  ofterings  due  on  Old  Lammas  cowg  bought  in 
JJay  ij'j^i  ^^  ^^^  church  porch  of  Brundj/b  ;  but  that  he  did  ^it^  Ea/fer,bot» 
not  attend  to  receite  the  fame;  and  he  infilled,  that  he  was  not  J^™  meadvw, 
liable  to  pay  tithes  in  kind  for  the  meadow  land,  hard  land,  ^^^  '^^'la"^'' 
hay,  or  clover  hay  ;  and,  fetting  forth  his  titheable  matters  and  frui/iodw<iod! 
things,  averred  that  he  had  tendered  the  tithes  thereof  accord- 
ing to  the  cuftoms  in  the  faid  terriers,  and  had  alfo  offered  to 
;>ay  his  Eajter  cfferings  on  Old  Lammas  Day^  twopence  for  him- 
clf,  and  twopence  for  his  wife,  which  the  plaintiff*  had  refufed 
to  accept. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witnefTes  The  pUintiff 
were  examined  on  bothlides;  and  the  caufecame  on  to  be  heard  Permitted  10  a- 
on  fifteenth  oi  December  1^]$  9  but  upon  hearing  counfel,  and  JJe'defendantco 
jading  the  ar^fwer,  the  caufe  was  by  confent,  and  on  the  de-  ftatciUc «B«Jtf/<x. 
fendants  paying  the  cofts  of  the  day,  ordered  to  ftand  over  that 
the  plaintiff"  might  amend  his  bill  by  ftriking  thereout  fuch 
parts  as  he  ijhould  be  advifed,  and  amending  the  defendant's  oiMce 

3  ^^'y:  5 
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Eadi  ,  copy  J  t[ic  defendant  be  at  liberty  to  put  in  a  further  anfvrei'^ 
Gwcju  confined  to  a  ftate  of  the  modufes  mentioned  in  the  terriers  fct 
forth  in  the  anfwer  fworn  ;  and  it  was  agreed,  that  the  depofition^ 
before  taken  fliould  be  read  at  the  further  hearing;  and  that 
ilo  new  commifiion  (hould  iflue  for  examining  any  other  wit- 
itefles  in  the  caufe  The  plaintiflF  accordingly  amended  bis  bill, 
and  the  defendant  filed  a  furtlier  anfwer. 

Tm  defendant  The  defendant  by  his  further  anfwer  infifted  th^frc  then  was^ 
fees  up  a  m9dm  and  from  time  whereof  Che  memory  of  man  was  not  to  the  con-* 
of  trary,  had  been,  the  following  ancient  and  laudable  cufloms  in 

6d.a  mUph  cow,  the  faid  parifli  and  the  tit heable  places  thereof.  First,  That 
iji  iieu  of  her  ^^it  inhabitants  and  parishioners  of  the  faid  parifli  and  each  of 
"**    *"        *     them  had  always  paid  yearly  and  every  year  at  LammaSy  Or  as  foort 

after  as  the  fame  was  demanded  to  and  for  the  ufe  of  (he  vicar  of 
the  faid  parifli  for  the  time  being,  thefum  of  fixpence  for  everj 
dairy  cow  had  by  him  or  them,  and  fed  and  depaftured  withia 
the  faid  parifli  or  the  titheable  places  thereof,  which  had  more 
than  one  calf,  2LsamoduSf  and  in  lieu  of  all  tithes  of  milk,  cheefe^ 
3d.  ff)r  a  heifer  and  calf  arifing  and  renewing  from  fiich  cow.  SECdNDLT,The' 
and  calf  j  fum  of  threepence. for  every  heifer  and  her  calf  had,  fed,  and  de- 

paflured,  &c.  as  a  modus,  in  lieu  of  the  tithe  of  milk,  chcefe^ 
5d.  for  a  jhaft  and  calf  thereof.  Thirdly,  The  fum  of  threepence  for  every 
cow  j  ghafl  cow  had,  fed,  &c.  as  a  meduSf  in  lieu  of  the  tithes  of 

3d.  for  a  cow  milk  and  cheefe  thereof.  Fourthly,  The  fum  of  three 
caftmghcrcaif5  ^^j^^^    f^j.   every   COW  that  had   caft  her  calf,  as  a  modus^ 

in  lieu  of  the  tithes  of  milk  and  cheefe  from  fuch  COW4 
4d.  for  a  cow  FiFTHLY,  The  fum  of  fourpence  for  every  cow  bought  in 

I^rand^vSll  ^^^  ^^^  ^^^^^  ^^^^^  ^^^'^  ^"^  ^^^^^^  Mid/ummer,  as  /i  i/». 
-!-,*.    *  dus^  in  lieu  of  the  tithes  of  milk,  calf,  and  cheefe  thereof^ 

4d.  an  acre  for  SiXTHLt,  The  fum  of  fourpence  for  every  acre  of  bottom  mea- 
bottom  mca-  dow  occupied  by  him  and  them  in  the  faid  parifh,  or  the  tithe- 
*^*T*h"  '•^"  °  -  able  places  thereof,  as  a  tfioduSy  in  lieu  of  tlu  tithes  ofgrafs 
ftd.*an"acrc  for  ^"^  hay  growing  or  arifing  thereon.  Seventhly,  The  fum  of 
hard  land  mea.  twopence  for  every  acre  of  hard  land  meadow  occupied,  3cc»  as  a 
dowj  modus y  in    lieu    of  the  tithes   of  grafs  and  hay   growing  oi^ 

id.  for  a  colt;    arifing  thereon.    EiGHTHLY,  The  fum  of  one  penny  for  the 

fall  of  every  colt  had  by  him,  &c.  as  a  modus^  in  lieu  of  the 
id.  for  a  lamb  J    tiihes  of  colts.     NiNTHLY,  The  fum  of  one  penny  for  the  fall 

of  every  lamb  had  by  him,  &c.  as  a  moduSf  in  lieu  of  the 
ad.  for  hemp  tithes  of  lamb«  Tenthly,  The  fum  of  twopence  for  hemp 
land;  land  occupied  by  him,  &c.  as  a  modus,  in  lieii  and  difcharge 

»d.  an  orchard  j  of  the  tithes  of  hemp  arifing  from  fuch   lands.     Elev£nthly, 

The  fum  of  twopence  for  every  orchard  occupied,  &c.  as  a 

tmdus,  in  lieu    and  difcharge   of  the   tithes  of  fruit  arifing 

6d  for  wood  J     from  fuch  orchard.     And  tw^lfthly,  The   fum  of  fixpence 

as  a  modust  in  lieu  and  futisfadlon  of  the  tithes  of  all  wood 
had  by  bimaud  them  in  the  faid  parifli  or  titheable  places  there- 
of.    And  he  infiitcdj  that  the  iaid  fcvcral  payments  had  been 

immemoriaily 
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immemorially  paid  and  accepted  by  the  vicar  of  the  faid  parifh        Eaox 
for  the  time  being,  his  farmer,*  leflee,  or  tithingman  ;  and  alfo         «f««j/* 
that  twopence  had  been  paid  to,  and  received  and  accepted  by         **®^"* 
the  vicar  of  the  faid  parifh  for  the  time  being  for  every  com-  ^*"^.  ^* 
municant.  ^*^  offenngi. 

The  caufe  caine  on  be  heard  on  the  fixth  of  Ma^  1 776 ;  and  '^^^'^ 
upon  hearing  counfel  on  both  fides  ;  and  reamng,  on  the  ^^^* 
plaintiff's  behalf,  the  depofitions  taken  in  the  caufe ;  an  an- 
cient terrier  of  the  .glebe  lands,  gardens,  orchards,  and  houfes 
belonging  to  the  vicarage ;  another  terrier  of  the  glebe  lands^ 
gardens,  orchards,  and  houfes  belonging  to  the  faid  vicarage^ 
dated  the  twenty-firft  of  January  iC'^^*^  the  inftruments  of 
the  plaintiff's  inflitution  and  induction  into  |the  faid  vicarage ; 
and  on  reading,  on  the  behalf  of  the  defendant,  the  depofitions 
taken  on  his  behalf  ;  feveral  terriers  of  all  the  glebe  lands,  paf- 
turesy  gardens,  orchards,  tenths,  and  portions  of  tithes  within 
the  towns  of  Tqnningdon  and  Brundi/b^  beginning  the  tenth  of 
Siptemher  1677,  and  ending  in  1770  \  a  notice  given  by  the  de- 
fendant and  others  to  the  plaintiff,  dated  the  twentieth  of  July 
1773}  feveral*  receipts  given  by  or  on  the  behalf  of  Mr. 
AUxandery  late  vicar  of  the  faid  parifh  for  tithes  to  feveral  per- 
Ions  therein  named  \  and  alfo  an  account  of  what  the  defendant 
admitted  himfelf  to  be  indebted  to  the. plaintiff  for  herbage  and 
tithes  due  at  Lammas  1 773  s 

The  Court   ordered  a  trial  at  law  upon  the  following  if-  liTueidirefteclto 

ftlCS  :  try  lhejM«/»/«a$ 

*  *    to 

First,  "  Whether  there  now  is,  and,  from  time  whereof  6d.adairycow» 
«*  the  memory  of  man  is  not  to  the  contrary,  halh  been  a  cer-  that    had   had 
«  tain  ancient  cuftom   in   the  parifli  of  Tanntngton^    other-  "^  ***•"  ®*** 
«  wife  Tatiington  with  Brundt/b^  in  the  county  of   Strffblh^  and       * 
<<  the  titheable  places  thereof,  that  the  inhabitants  and  parifh- 
«  ioners  of  the  faid  parifh,  and  each  of  them,  had  and  have 
'«  always  paid,  and  ought  to  pay  yearly  and  every  year  at  Lam^ 
<<  maSj  or  as  foon  after  as  the  fame  fhould  be  demanded,  unto 
<  and   to  the  ufe  of  the  vicar  of  the  faid  pariOi  for  the  tiipe 
«<  b<iing,  the  fum  of  fixpcnce  for  every  dairy  cow  had  by  him 
<<  or  them,  and  fed  and  depaftured  within  the  faid  parifh,  or  the 
«<  titheable  places  thereof,  which  had  more  than  one  calf,  as  a 
<<  modus,  and  in  lieu  of  all  tithes  of  milk,  cheefe,  and  calf  arifing 
<<  and  renewing  from  fuch  cow,  and  that  the  fame  had  been 
"  iinmemorially  received  and  accepted  accordingly,  by  the  vicar 
<<  of  the  faid  parifh  for  the  time  being,  or  his  IdSee,  farmer,  or 
««  tithingman." 

Secondly,  <<  The  like  iffue  to  try  the  modus  of  threepence  3d.  aheSfcrand 
<«  for  every  heifer  and  her  calf,  in  lieu  of  the  tithes  of  milk  ^  «*tf i 
«•  and  cheefe  thereof*'* 

Vou  III.  N  n  Thirdly, 
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^ADF  Thirdly,  «  tte  Tike  for  every  ghaft  cowr  threepence,  as  a 

agcifiji        it  fnodus,  in  lieu  of  the  tithes  of  milk  and  checfe  thereof. 

GOOCH. 

^^'LTZih^'  Fourthly,  «  The  like  for  every  cow  that  cafteth  her  calf, 
"^     '       '       **  threepence,  as  a  modus  in  lieu  of  the  tithes  of  milk  and  checfe 

**  from  fuch  cow.**  * 

•L^^^T-^*"*       Fifthly,  «*  The -like  for  every  cow  bought  in  for  the  dairy 
•^^  '       **  after  *Eafter  and  before  Midfummer^  fourpence,  as  a  modus  iu 
f «  lieu  of  the  tithes  of  milk,  calf,  and  chcefe  thereof." 

4d.  an  acre  for       SIXTHLY,  «  The  like  iflue  to  try  the  tmdus  of  fourpence  for 

'  "  every  acre  of  Bottom  Meadoiv  occupied  by  him  and  them  m 

•'  the  (aid  parifli,  or   the  titheable  places  thereof,  as  a  modus ^ 

**  and  in  lieu  of  the  tithes  of  grafs  and  hay  growing  or  ariHng 

"  thereon." 

ftd.forhardUDd;       SEVENTHLY,  ««  The  like  to  try  the  modus  of  twopence  for 

«  every  acre  of  hard  land  meadow  occupied,  &c«  as  a  modus ^ 
<<  and  in  lieu  of  the'tiches  of  grafs  and  hay  growing  or  arifin^ 
«  thereon." 

i4  a  colt  J  Eighthly,  ««  The  like  to  try  the  modus  ot  one  penny  for 

<*  the  fall  of  every  colt  had  by  him,  &c.  as  a  modus,  and  in 
*«  lieu  of  the  tithe  of  colts.** 

Id.  a  Umb  j  Ninthly,  "  The  like  to  try  the  modus  of  one  penny  for  the 

<*  fall  of  every  lamb  had  by  him,  &c.  as  a  modus,  and  in  lieu  of 
.    «  the  tithes  of  lambs." 

ad.  an  orchard ;      Tenthly,  "  The  like  to  try  the  modus  of  twopence  for  every 

"  orchard  occupied,  &c.  as  a  modus,  and  in  lieu  and  difchargc 
"  of  the  tithes  of  fruit  arifing  from  fuch  orchard." 

W.fcrwoodj         Lastly,  *♦  The  like  to   try  the  modus  of  fixpcncc,  as  a 

♦*  modus,  and  in  lieu  and  fatisfaftion  of  tithes  of  all  wood 
**  had  by  him  and  them  in  the  faid  parifh,  or  the  titheable 
"  places  thereof.'* 

The  defendant  m  equity  to  be  plaintiff  at   law,  to  be  tried 
by  a  fpecial  jury,  and  the  judge  who  fhall  try  the  faid  iffdcs 
.  to  indorfe  the  po/iea  as  to  any  fpecial  matter,  &c. 

The  tithei  of  o-       Xhb  Court  further  ordered  the  defendant  to  account  with 

the  plaintiff  for  the  fevcral  other  fpecics  of  tithes  demanded 
by  his  bill. 

Verdia  found  in  The  faid  iffues  were  tried  accordingly  by  a  fpecial  jury; 
wJ^«  *f  ^^  ^°^  ^  verdift  was  found  for  the  defendant  Goock,  on  the  firlt, 
Z»ry  cfw^that  ^*^^^^^'^'^^^''^»  *^^^^^«    fifth,   eighth,    ninth,  tenth,    and    laft 

had  h«id  more  than  one  calf  j  for  hei>er  and  calf  j  for  ghaft  cow  j  for  cow  ciftingcalf :  for  cows  fed 
^UerMafifri  for  cola^  h^mbs^  orchards  ^  and  wood  j  but  <\gainA  Uic  moduiei  fcr  broad  baicom  and 
luM^d  Und  meadows. 

3  ifiuesi 


ther  matters  de. 
creed  in  kind. 
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iflues  ;  and  as  to  the  fixth  and  feventh  iflues  the  jury  found  a         Eadb 
vcrdia  for  the  plaintiff  in  equity.  'VWfi^ 

But   as  to  the  faid  two  laft  mentioned  iflues.  Sir  William  But  the  jodg« 
Blackjione^  in  purfuance  of  the  power  given  him  by  the  faid  "^^"^^^  *J"  * 
decree,  indorfed  the  postea  in  the  words  following,  to  wit :  acre 'for  VrW 
•*  I  do  hereby  certify,  that  on  the  trial  of  the  within  caufe,  it  BottvmMtadvw^ 
**  appeared  in  evidence,  and  was  fo  found  by  the  jury,  that  and  id. for  £f<r<l 
**  notwithdanding  there  are  no  fuch  modufes  as  are  mentioned  in  '^'"'^  MeaJow, 
**  the  fixth  and  feventh  iflues,  there  is  a  modus  of  fourpence  for  had  btenpiwcd! 
•'  every  acre  of  Bottom  MeaioWy  when  the  fame  Ihall  be  mowed 
•*  in  the  parifli  oiTannington^  othcrwife  Tattington  with  Brundi/b^ 
•*  and  alfo  a  modus  of  twopence  for  every  acre  of  Hard  Land 
••  Meadow  in  the  fame  pariih,  when  fuch  Hard  Land  Meadow 
*«  fhall  be  mowed/' 

The  Court,  on  the  third  of  February  1777,  after  hearing  TheCoortthere- 
counfel  on  both  fides;  an,d  reading  the  decree,  ^o/?m,  certificate,  fore  direct  ihc 
the  dcpofitions  of  feveral  witnefles,  a  notice  to  the  plaintiff,  dcftn^JAnt^^f^-. 
dated   the  twenty-fecond  of  July   1773,    an  account  intitled  ^""hc^Caid  Jm- 
"  J.  W.  Geocbf  to  the  Rev.  Mr.  E^de^  debtor,  for  herbage  and  ^fiu 
<<  tithes  due  Lafnmas  1773,  the  particulars  whereof  amount  to 
**  one  pound,  and  twopence/'  ordered  the  defendant  to  account 
for  the  faid  feveral  modufes  mentioned  in  the  firfi,  fecond,  third, 
fourth,  fifth,  eighth,  ninth,  tenth,  and  laft  iffues,  and  alio  for 
the  modufes  mentioned  in  the  certificate  of  Sir  WilUam  Black/lone ; 
the  deputy  remembrancer,   as  well   in  taking  the  faid  account, 
as  the  account  diredled  by  the  former  decree,  to  diflinguiih  how 
much  was  due  to  the  plaintiff  on  the  twelfth  day  of  ^«j//// 1773 » 
cofts  and'  further  directions  referved  until  after  report. 


Smythe,  Chief  Baron, 
Eyre,  Baron. 
HoTHAM,  Baron. 
Perryn,  Baron. 


Froome  cgainjl  Rawlins.  Trin.  tfbm, 

16  Geo.  3. 
Dorfetjfyire^    lOth  June   1 776. 

THE  reftor  of  Pundnole,  with  the  church  of  Bexington,  in  The  re^or   of 
the  county  of  Dorfet  annexed,  claimed  all  the  tithes  which  ^7'^'  -^^ 
had  ariifen  on  Bexingion  Farm^  fince  Lady  Day   1774.  /^wSIrT'anncxcd^ 

claiin«  Che  tithes  of  Beodngtw  Fflrwtt  in  kind. 

The  defendant  admitted,  that  the  plaintiff  was  reftor  of  the  The  defendant 
parifh  of  Punctnole,  with  the  church  or  fcite  of  the  church  of  f«yt»  that  i>tf«A. 

*  «0/r  and  Bextnf 

/Mr  were  originally  dhlin^^  pariihes  ;  that  they  were  united  in  the  year  145  t  \  that  the  churches  went 
to  decay  ;  that  an  agreement  took  place,  that  the  oworr  of  Bexington  Farm^  which  formerly  included 
the  whole  parifli,  ftioold  build  an  additional  aifle  to  PwtchwU  Churchy  and  keep  the  iame  in  repa.r,  and 
|>ay  the  re£lor  o(Pmukmle  30I.  a-year  $  and  thatin  conHderation  thereof,  the  owner  of  BexingtouFarm 
Ihould  be  exempted  by  fuch  real compofoion  from  the  tithes  thereof,  and  that  the  Ciid  aifle  bad  been  kept 
in  repair,  and  the  30].  a  year  paid  accordingly. 

N  n  2  Bexington^ 
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FSOOMS 


Rawlim, 


Beseington^  or  Wejl  Bexington  thereto  annexed,  and  entitled  to  the 
tithes  demanded  by  the  bill  except  as  after^mentioned.  He 
alfo  admitted,  that  he  had,  ever  fince  the  plaintiffs  induction » 
in  the  month  of  May  1770,  occupied  Bexingtoh  or  Weji  Bex^ 
ington  Farm  in  the  faid  parifh  of  the  yearly  value  of  three  huu« 
dred  pounds ;  and  that  he  had  had  during  that  time  divers 
titheable  matters  thereon,  the  tithes  of  which  he  had  taken  and 
retained  to  his  own  ufe.  He  further  faid^  that  not  onlv  the 
preceding  rectors  but  the  prefent  plaintiff  bad  received  to  Lady 
Day  1774,  old  ilile,  the  yearly  fum  of  thirty  pounds,  as  a  cpm^ 
fofition^  in  lieu  of  the  tithes  of  the  faid  farm  \  that  the  faid 
fum  had,  from  very  ancient  time,  probably  ever  flrtce  the  year  ■ 
\^S\y  been  yearly  paid,  as  part  of  a  certain  ancient  compcpikm^ 
in  lieu  of  all  manner  of  tithes  due  froiti  Bexington  Farm  ;  that 
the  faid  place  was  now  a  farm^  but  had  been  in  t>ld  times  either 
the  whole  or  part  of  a  parifli  feparate  and  diflinA  from  Pancknole\ 
that  it  had  a  parifh  church  of  its  own ;  that  it  was  united  to 
PuncknoU  in. or  about  the  year  1451  ;  that  during  that  year  the 
fruits  and  emoluments  of  the  faid  churches  had,  on  account  of 
the  invaiion  of  enemies  and  other  fortuitous  circumftances,  \o 
decreafed  as  to  be  infufficient  for  .th(  fullenance  of  the  reAors ; 
and  that  both  the  faid  churches  became  at  that  time  vacant,  and 
the  parifliioners  thereby  deprived  of  any  miniftration  of  facra- 
xnental  rites;  that  although  by  the  indrument  of  union  of  the 
faid  two  churches  and  parifhes  regaining  among  the  records  of 
the  Bijhop  cfSali/huryy  the  tithes,  oblations,  and  all  other  rights 
oi Bexington  aforefaid,  were  made  payable  to  the  reflor  of  Punt'k^ 
nokf  yet  that  the  faid'redlor  was  thereby  obliged  once  in  every 
week  in  the  chancel  of  the  faid  then  Bexington  Churchy  to 
do^ pertain  parochial  duties,  and  alfo  on  Saint  Gileses  Day^  in 
honour  of  whom  the  faid  church  was  dedicated,  yearly,  for  everj 
that  the  faid  re^or  for  the  t\me  being  was  thereby  alfo  direftcd, 
and  obliged  to  repair  and  fufVain  the  chancel  of  Bexington^  and 
if  there  ihould  b^  a  neceffity  to  build  it  4e  novo  at  his  own  proper 
coils  and  expences,  and  a]fo  bear  aqd  pay  all  other  charges 
whatfoever,  that  were  incumbent  oh  Be^jngton  before  the  faid 
union  ;  that  the  chancel  of  Bexington  had  long  been  fuffered 
to  fall  into  and  was  in  total  decay  ;  that  there  had  not  been  any 
miniftration  of  facraments  or  other  divine  ferviceor  woriliip  there 
jfor  a  long  time  pad  ',  that  an  additional  aifle  had  been  added 
to  the  faid  parifh  church  of  Puncknole  s  that  the  faid  ai/Ie  was 
added  thereto  at  the  coils  and  expence  of  the  former  owners  of 
Bexington  Farm^  for  that  the  fame  always  had  been  and  flill  was 
repaired  and  upheld  by  the  owneFS  of  the  faid  farm,  who  be- 
fore the  faid  unipn  could  have  no  fuch  incumbrance  on  them 
in  .the  parifh  of  Puncknole  \  that  it  was,  for  the  ufe  and, cafe,  as  well 
of  the  redtors,  as  of  the  faid  united  parifhes,  and  of  the 
^wnei^fi  oi  fifxingion  Fart^f  on  0;*  aboi^t  the  year  1451,  or  at 

fomc 
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fomc  other  time  before  the  reign  of  ^4een  E/izaietb,  fettled  ia  F«ooiii  • 
due  form  by  wny  of  real  compofitiony  to  take  place  for  ever  be*  ^g<»»fi 
twcen  the  faid  reftors  and  the  faid  owners  of  Bexington  Farm^ 
that  they  the  faid  owners,  their  farmers,  and  tenants  (hould 
for  ever  after  repair  and  uphold  the  church  of  Bexington^  or  fome 
iit  place  of  worOiip  within  the  faid  united  rectories,  for  the  ufe 
of  the  inhabitants  of  the  faid  parifli  of  Bexington^  and  alfo  to 
pay  yearly  at  Midfummer  the  lum  of  thirty  pounds,  and  (hould 
in  confideration  thereof  be  exempt  from  tithes  as  aforefaid  ; 
that  the  payment  of  the  faid  thirty  pounds  at  Midjummer  was 
altered,  as  to  the  time  of  payment,  by  the  late  reftor  having 
received  a  quarter  part  thereof  to  Lady  Day ;  that  in  purfuance 
of  this  compofition,  the  owners  of  Bexingion  Farm  had  ever 
fince  repaired  and  upheld  the  faid  parifh  church  of  Bexingtoti^ 
or  fome  fit  pla^e  of  worfhip  within  the  faid  united  reftories,  iot 
the  inhabitants  of  the  faid  united  reflories,  and  particularly  that  * 
in  the  year  1656,  the  owners  of  the  faid  eltatc  did  build  or  re« 
build  a  new  aide  to  the  pariOi  church  oi  Funcknoki  for  the  ufe 
of  the  inhabitants  of  the  faid  parifh  of  Bexington^  which  faid 
aifle  the  owners  of  the  faid  edate  had  ever  fince  kept  in  repair 
at  their  own  expence,  and  the  inhabitants  of  the  faid  pariih  of 
Bexington  had  ever  fince  ufcd  it  as  their  own  proper  place 
of  worfliip  }  that  in  purfuance  of  the  faid  compofition  the 
owners  of  the  faideftate  had  ever  fince  yearly  paid  to  the  re<flor 
of  the  faid  united  parifties  for  the  time  being  the  fum  of  thirty- 
pounds,  fubje^  to  no  other  variation  than  what  had  arifen  from 
a  deduction  of  a  due  proportion  of  the  land  tax j  according  to  the 
provifion  of  the  ftatute  enabled  yearly  for  r^ifingfuch  tax.  The 
defendant  further  faid  that  he  believed  there  never  was  a  time 
when  the  ownei's  of  the  faid  eilate  paid  tithes  in  kind,  and  to  the 
value,  10  the  re<Sfcor  of  the  faid  united  pariflies,  but  that  there  al- 
ways had  been  fuch  compofition  between  the  faid  reftor  and  the 
owner  of  the  faid  edate  for  the  time  being,  which  faid  compor 
fition  was  the  more  eafily  ede^ed,  becaufe  the  efiate  in  quefiion 
did  anciently  belong  either  to  the  Abbey  of  Bindon  or  to  the 
Abbey  of  Abbotjhnry^  and-jjie  whole  ad vowfon  of  the  reftory  of 
Bexi/igtcn,  and  that  after  the  union  of  the  two  reftories  of  Funck^ 
mle  and  Utxingiofiy  the  alternate  right  of  prefentation  to,  or  half 
the  advowfon  of  the  faid  united  rectories  did  alfo  belong  to  the 
jibboi  of  Abbofjhury,  He  admitted,  that  the  plaintiff  had  given 
him  notice  that  he  would  not  accept  the  faid  payment  after  Lady  ' 
Day  1774,  and  did  require  him  after  that  time  to  fet  out  all 
the  tithes  of  the  faid  farm  j  and  that  he  had  carried  away  the 
iame  without  fetting  out  the  tithes  thereof.  He  alfo  admitted, 
that  the  plaintiff*  had  applied  to  him  to  account  \  but  thaty 
relying  on  the  faid  ancient  real  compo/ition,  he  had  kept  no  account 
of  the  produce  of  the  farm }  but  he  fubmitted  to  be  examined 
upon   interrogatories  as  to  the  value,  thereof,  in  cafe  the  plain- 
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decreed  with 
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DECREES  IN  TITHE  CAUSES 

tiff  fhould  nppcar  to  be  ehtitkd  to  fuch  tithesj  as  claimed  bj 
thebiiU 

ft 

The  plain  tiff  replied  J  the  defendant  rejoined;  and  witneffcs 
were  examined  on  both  fides;  and  upon  hearing  counfel; 
reading  the  depolltions  ;  an  order  of  court ;  an  extradl  from  a 
furvey  remaining  in  th£  first  fruits  office,  and  taken  in 
purfuance  of  an  a£l  of  parliament  made  the  twenty-fixth  year 
of  Henry  ibt  Eighth  g  and  the  depofitions  of  witneffes  on  the 
defendant's  part ; 

The  Court  ordered  the  deputy  remembrancer  to  take 
an  account  of  the  tithes  in  kind  demanded  by  the  bill,  and 
the  defendant  to  pay  what  fhould  appear  due  thereon,  with 
coils. 

Smtthe,  Chief  Baron. 
Eyre,  Baron, 
HoTHAM,  Baron. 
Perryn,  Baron. 


Tkin.    TxiMy 
16.  Geo.  3. 


FowELL  againji  Filmer,  Bart. 

Kenty  ^th  July  1 776. 

* 

The  reftor  of  T^HE  reftor  of  CA^ir/Aflw,  in  the  county  of  iPir/i/,  claimed  the 
Cbartbam,      in  tithcs  in  kind  of  hay,  wool,  corn,  wood,  underwood,  furze, 

Kent,  is  entitled  heath,  broom,  and  other  titheable  matters  yearly  arifihg 
^V^Sc^!'^j!e  ^^^^^**">  particularly  of  the  underwood  which  the  defendant 
MW,    part  of  ^^  ^^'   ^^   Seven  Acre  Wood^  as  owner  thereof  in  the  year 

Ntchoil'i   Farmy    I768. 
in  kkid. 

The  defendant  admitted,  that  he  was  owner  of  Seven  Jcrc 
Wood  \  that  the  faid  wood  was  parcel  of  NicholPs  Farm  ;  that 
the  faid  farm  had  been  purchafed  by  his  anceflors  in  the  fifteenth 
of  ^ueen  Elizabeth  \  that  it  was  fitcated  in  the  fcvcral  parifhes 
of  Charthamy  Boughton  under  the  Blean^  and  Chilham  j  that  he 
and  his  anceftors  had,  ever  fince  the  faid  purchafe,  duly  paid  or 
compounded  for  the  tithes  of  JV/fAo//ViV3rnw,  except  with  re- 
fpeft  to  Seven  Acre  Jf^ood,  and  OayforJlaU  Hill  Wood;  and  he 
denied,  that  any  part  of  the  faid  woods  flood  or  grew  within 
the  parifh  of  Chartbam,  or  in  the  precinfts  or  titheable  places 
thereof. 

The  Court  direfted  an  iffue  to  try,  <«  Whether  the  wood 
««  called  the  Seven  Acres,  in  the  pleadings  of  this  caufe  mention- 
**  ed,  lies  within  the  parifh  of  ChartkaWi  in  the  county  of 
«  K^nt:*  . 


The 
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The  liTute  was  accordingly  tried,  and  the  jury  found  that  the 
faid  wood  called  Seven  Acres  was  within  the  parifh  of 
Cbartham. 

The  Court  therefore,  on  the  twentieth  of  November  I'jjy^ 
declared  the  plaintiff^s  right  to  the  tithes  in  queftion  to  be 
eftablifhed,  and  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  to  him  for  the  tithes  demanded  by 
the  bill,  with  cofts  at  lawj  Uut  not  in  equity* 
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A. 


A  BERW  HEELER. 

THE  tithes  of  the  towDfhip  of  Jhr-  * 
tvMiTf  in  the  pariih  of  So^/ary^ 
in  Dinhigb^trty  are  due  to  the  Dean  of 
Saint  J/kpiy9s  the  impropriator  theieof^ 
Uo^d  V.  Butcktr^  1 60 

AFTERMATH. 

1.  Tithes  are  doe  for  the  aftermath  of 
bay*  although  full  tithes  were  paid  for 
t)ie  fitft  crop  in  the  fame  year,///// 
9.  Brtmfim^  20 

3«  A  cuftom  that  all  out-dwellers  ihall  pay 
fonrpenoe  an  acre,  in  lieu  of  the  titnes 
o^  after-erafs,  hut  that  to  inhabitants 
after-grais  (hall  be  tithe  free,  is  bad> 
Tutbtli'u.  Daj9  85 

3«  Tithes  are  doe  for  the  aftermath  of 
doyer*  H«r/M  v«  Goddard,  149 

AGISTMENT. 

I*  A  cuftom  that  the  tithes  of  agiftment 
are  only  payable  by  ft  rangers  who  rent 
land  in  the  parifti^  and  not  by  the  in- 
habitants thereof,  is  bad,  Hill  v.  Bran^ 
fouy  19 

2.  If|  after  ftieep  ate  ftiearedat  the  ufual 
ftiearine  day,  they  are  depaftured  and 
fold  b^oxc  the  ncsct  flxcaring  day,  agift. 


ment  tithe  ftiall  be  paid  for  iuch 
dcpafturiog  of  them,  Htmmng  *v.  f^^il-^ 
///,  31 

3.  Agiftment  tithes  are  doe  for  jroong 
wheys,  and  for  coach  horfes  occafionally 
ufcd  for  purpofes  of  profit,  as  in  draw- 
ing coals,  bricks,  wood,  manure*  Sec* 
Tborpfv.  BiMdiowtSp  ^o 

4.  Agiftment  tithe  is  due  for  brood  mares 
taken  in  to  feed  at  fo  much  a  week, 
Hmgill'v,  CoatiSf  ^3 

5*  A  cuftom  to  pay  ftxpence  an  acre  for 
grazing  ground,  when  fed  with  barren 
cattle,  IS  good,  Ttabill  *u,  Daj,        85 

6m  Agiftment  tithe  is  payable  for  horfes 
kept  for  a  poft-chaife,  ffi/Iis  *v.  Hat^ 
v/^i  199 

7,  Agiftment  tithe  is  due  for  (beep  from 
the  time  they  are  flieared  until  they  are 
fold,  IVilliiv.  Hafuty^  199 

8*  If  (hecp  belonging  to  a  tack  Jbiphtrd 
feed  his  ftxeep  on  u  down  in  an  adjoin- 
ing parifti,  but  (hears  them  in  the  pa« 
riln  in  which  his  cottage  is  fituated, 
agiftment  tithe  (hall  be  paid  to  the 
parfon  of  the  pari(h  in  which  they  were 
fed,  Wtlh  v.  Pagif  299 

9,  A  cuftom  to  pay  two  (hillings  an  acre, 
or  four  (hillings  a-head,  for  the  tithes 
of  depafturing  barren  cattle,  is  good, 
G^Qd/tiloiAf  V.  Ro^gtfff  301 

10,  A  cuf- 
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10.  A  caftom  that  inbahiianis  (hall  pay 
two  (hillings  an  acre  for  meadow  and 
pafture,  in  lieu  of  tithe  hay  and  agift- 
ment^  excepting  of  fuch  lands  as  are 
fummer  eaten,  and  not  mowed  ;  and 
that  an  out-dwelUr  having  lands  ia  the 
parifh  (hall  pay  ten  (hillings  an  acre 
whether  the  lands  are  eaten  or  mowed, 
r^go^f  Shaw  *v,  Roltin/oiif  527 

1 1.  A  cuftom  to  pay  fourpence  a-head  for 
beafts  fed  at  grafs  and  fold  off  fat>  at 
the  EaftiT  following  the  fale  thereof,  is 
good,  JVillis  <u,  FothsringbaWf      '    330 

12*  Agtftment  tithes  are  due  for  (heep 
depaftured  after  ^hey  are  (beared  and 
fold  offbeforeihe  oext  (hearing  day, 
JVilUt  <u»  FotbninghafHt  330 

1 3.  A  cuftom  that  every  occupier  of  land 
who  keeps  a  co^,  except  it  be  a  milch 
cow,  (hall  pay  one  penny  a-year,  in  lieu 
of  the  agidment  tithes  of  all  bai^ren  and 
unprofitable  cattle,  is  bad,  Tviunlty  v. 
Ttmlin/oMf  341 

14.  Agiftment  tithe  is  payable'  for  bul- 
locks, though  fattened  with  hay  that 
has  before  paid  tithe  in  the  fame  year, 

^   Pinfold  *u.  Bartleit^  353 

15.  Agiftment  tithes  are  payable,  although 
the  lands  on  which  the  cattle  are  fed 
and  depaftured  have  before  paid  tithes 
the  fame  year,  Hukfu.lriifte,      364 

16.  Agiftment  tithe  is  not  payable  for 
iheep  ied  in  one  pariih  on  a  large  com- 
mon io  right  of  lands  lying  in  another 
pari(h,  fuch  (heep  being  only  fed  on 
the  common  in  the  day  time,  and  folded 
every  night  in  the  pariih  where  the 
lands  lie  in  right  of  whi^h  they  are  fo 
iedf  Ellis  V.  Fermor,  382 

17.  A  cuftom  to  pay  threepence  a-head 
for  (heep  agifted  between  Canaiemas 
Day  zxAJbearing  day^  and  a  flace  for 
every  fcore  brought  in  after  the  fecond 
of  February,  is  bad,  BaNman  *u.  A!- 

ftroppe^  463 

x8.  Agiftment  tithes  are  payable  forftieep 
depaftured  from  (hearing-day  until  tjicy 
are  fold  off,  BaHman  <z;.  Aijiroppe^  463 

19*  A  cuftom  to  py  fourpence  an  acre* 
io  lieu  of  the  agiftment  tithe  of  barren 
cattle  above  a  y  ear  old,  if  fed  0^  month 
in  the  pariih^  is  good,  Battman  1/,  /ii^ 
fircfft^  463 


AISHMORE. 

The  redlor  of  Aijbmorey  in  Djr/ttjbire,  li 
entitled  to  the  great  and  fmall  tithes  of 
the  pari(h  in  kind,   Barbir  <v*  £/?»/, 

A  L  D  G  A  T  E. 

1.  The  ref^or  of  the  parifti  of  SaUi  Bo- 
tolpb  'without  Aidgaf4y  in  the  county  of 
MiddU/ext  is  entitled  to  twenty  (hillings 
a  year,  in  lieu  of  the  tithes  of  certain 
houfes  in  Esfi  Smith  fields  the  fcite  of 
which  was  formerly  parcel  of  the  pof- 
feftions  of  the  monaftery  of  Graet^ 
Kynaflom  <v.  U^^Hrfityf  g 

2.  There  are  certain  other  houfes  fituated 
in  Kifig  Harry  Tardy  in  the  faid  pariih^ 
which  pay  modufu  in  lieu  of  tithes  in 

kind,    Umfrt<villt  <v,Toppingj  iz 

3.  And  ff^ffh  If  there  ait  not  mod»fe$  in 
lieu  ot  the  tithes  q^  certain  houfes  in 
Hockns  Rtitttf  12 

4.  There  are  medufis  of  tMrteen  fliilliogs 
and  fourpence  and  fifteen  (hillings  pay- 
able to  the  re^or  of  Aldgetgy  in  lieu  of 
tithes  of  certain  houfes  in  the  Miwarits 
and  in  tb$  High  Strui,  Kyuofion  vm 
Brteknockf  1 3 

5«  The  Caiberim  Wbnl  Bmnhsm/tf  near 
tbt  Hermitage^  in  £«tu«r  Eaft  Smiihfield^ 
in  the  county  of  MiddieJ$^^  pj^ya  th^ee 
pounds  a-ycar  to  the  redor  of  Stuu 
B:tolph  <withou/  AldgatB^  as  a  prefcnp« 
tive  payment  in  lieu  of  the  tithes  of  the 
faid  premifes,  Kyrtafton  nf.  Hawl^Xt  13^ 

.6.  The  reclor  of  Aldgi^tt  is  entitlpc)  to 
twenty  (billings  a-year  for  the  tithes  of 
five  houfes  in  Saint  Cathtrin^'t  Ua»9^  on 
LtttU  Towtr  Hilif  Kjnaft^n  v»  pHrty^ 

469 

A  N  S  T  O  N, 

z.  The  great  and  fmall  tithes  of  the  lapdt 
called  Deep  Can's  Fifrm^  Stftbbiftf'j 
Farm,  and  tbt  Hrr/e  Courje,  in  the  pan& 
of  South  Anfiorty  In  Y^rkftfirt^  belong  to 
the  prebendary  of  Lmugbfn  tn  th  Mor» 
tb.ngf  as  parcel  of  the  poflcflions  of  the 
catiipdral  of  SaitttPittr^  in  Tfk,  Siogtrt 
'v,  ParHttf  296 

2.  ^4tri,  Whether th^ pn^bfPdiJy  ben- 
titled  to  the  tithes  ojf  thtPtantat  99,16 

Ha^wJes 
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HanvJesy  iht  Pitilt  TarJi^  the  Spring 
Miadoivy  tbt  Coiv  C'o/esy  the  Lock'^y 
t  cam  CJoJtf  and  the  Crofts  Head  CIo/^» 
in  kind,  or  only  to  fixpenny  moduf<s  in 
lieu  thereof,  Rogers  nt.  T*wtie/I^       472 

3.  ^^r/,  Whether  he  is  entitled  to  the 
tithes  of  Cotte'nll  Wooas  in  kind,  or  only 
to  a  modus  of  two  (hilliogs  a-year» 
Rogers  *v.  Champion^  47^ 

APPLEDORE. 

The  xedor  of  AppUdore,  in  Ke^it^  is  enti- 
tled to  the  tithes  of  corn  and  grain  in 
kind,  but  he  is  not  entitled  to  the  tithe 
of  hay,  Hvl/e  *u  MunJi,  2 1 1 

APPLETON    FIELD. 

The  lands  called  AppUton  Fields  in  the  pa- 
ri(h  of  Little  ?>u;,  in  EJJeXf  is  liable  to 
the  payment  of  tithes^  IVtiiientss  <z/. 
Clarkf,  ^  24. 

ASHINGTON. 

The  re^or  of  JJhington  earn  B»«^eity  in 

Stiffex^  is  entitled  to  the  great  and  fmall 

tithes  of  Bunion  in  kind,  although  ic 

lies  in /^r /^/aM  of  the  county  1  Pen^ 

fold  1/.  Bart  ley  f  351 

ASHTON  UNDER  LINE. 

I*  The  redor  of  Afitcn  under  Um,  in 
Lancafiirey  is  entitled  to  the  great  and 
fmall  tithes  of  the  parifh  in  kind. 
Boot  ifv,  Saxon,  i^'j 

2.  The  rector  of  Jfiton  under  Line  is  only 
entitled  to  a  modut  of  one  penny  a-year 
at  Enfiery  in  lieu  of  the  tithe  hay  on  the 
lands  called  the  ^ua  Park  ;  and  the 
fame  for  the  lands  called  Dennis's  Tene- 
ment \  to  only  a  garden  tunny ^  payable  at 
Eajier  throughout  the  pariihyin  lieu  of 
the  tithes  of  garden  (luff ;  to  fourpence 
a  milch  cow,  in  lieu  of  tithe  milk ;  and 
to  one  penny  a  calf,  in  lieu  of  the  titlie 
thcKof,  Booth  ^v.ff'rigJbr,  288 

3.  And  inserts  If  there  are  not  fpccial 
payments  in  lieu  of  Eafier  cfjering^ 
Booth  V.  //V/^  bt,  289 

A  U  R  E. 

The  vicar  of  Jurey  in  Gkuctfterjhirfy  is 
entitled  to  the  fmall  tithes  of  the  wliole 


parifh,  excepting  garden  ftuff,  for  which 
there  is  a  nsbdms  of  one  pienny  a-yeary 
Serjtaunt  tf.  Adeane^  25} 


B. 


B  A  L  D  O  N. 

The  hiflory  of  the  parifh  o£BMo9f  in  Ojk^ 
fordjhfre  ;  its  extent  llated  ;  its  federal 
townfhips  dcfcribed  ;  and  the  queftioa 
whether  Little  Baldon  is  part  thereof  or  a 
diflind  parifh,  and  to  whom  the  tithes 
thereof  oelong,  agitated,  but  not  deter* 
mined,  the  plaintiff's  original  bill,  and 
the  defendant's  crofs«bill.  being  both 
difmifTed,  Tateman  <v.  Cox,  315 

BAR  HAM    WOOD. 

By  the  cuflom  of  the  manor,  Barhmm 
Wotdy  otherwife  Borthnm  Park,  isonl^ 
to  be  flocked  with  cows,  breeding  cat- 
tle, dry  cattle  v{  the  female  kind, 
gelding<i,  and  brood  mares,  but  not  with 
fhcep  or  any  other  cattle  whatever. 
C/0>i/ 1/.  RoadSf  4gg 

BARLEY. 
See  Corn. 

BARTON. 
Set  Saint  Paul — Saint  Law&incs. 

BAYARD'S    GREEN. 
See  Stokb  Lyne. 

BEDMINSTER. 

The  vicar  of  Bedmrnfisr,  in  Somerfetjhireie 
is  entitled  to  the  tithes  of  the  pariih  ia 
kind.  Hill  v.  BranJoKy  18 

B  E  L  T  O  N. 

The  vicar  of  Beltouy  in  LeiiefierJBire,  is  not 
entitlbd  to  the  tithes arifing on  Martial 
Grange^  the  fa  id  grange  bein'g  tithe 
fiee,  as  having  bcc'n  formerly  parcel  of 
the  pofTefTicns  of  ihe  monaflery  of 
Grate  Dteu ;  nor  to  the  tiihes  of  thg 
Ten  Acres  in  the  O^tu  Fieldi  of  Belt  on ; 

but 
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but  he  15  entitled  to  the    tithes    of 
tbt  Ibtii  Clefts  in  kind,  Hajiingt  v. 
^^^i  455 

BERKSWELL. 

The  icaor  o£  Birk/uill,  in  IVarwohk- 
Jhirh  i«  not  entitled  to  any  tithes  in 
kind  for  tbt  Par i  Lartdsy  but  enjoys  a 
piece  of  meadow  adjoining  to  the 
charch.yard  in  lieu  thereof:  and  qu^rg^ 
If  there  are  not  certain  modufes  in  lieu 
of  the  tithes  of  hay,  woolylarobsi  milk, 
colts,  foals,  calves,  and  poultry,  Taylor 
ni.  EardUy^  231 

BEXINGTON. 

Set   PVNCKNOLE. 

BIDDENDEN. 

Th^  manner  m  which  the  corn  tithes  of 
BUdtnden^  in  Ktntt  are  to  be  fet  our, 
Maibir  nj.  HolmiAicod^  1x9 

BISHOP'S    SUTTON. 
Sa  Sutton. 

B  L  A  C-K  LAND. 

The  reftoc  of  BUckhndy  in  Wilijbire^  is 
entitled  to  the  tithes  of  the  parifh  in 
kind,  ^mitb  i/.  MaundnV,  332 

B  L  E  T  C  H  I N  G  T  O  N. 

I.  ^he  rcftor  of  Bltubiigton^  in  Oxfords 
^irci  is  entitled  to  the  tithes -Of  corn, 
graini  and  hay  in  kind ;  to  fourpence 
a-year  in  lieu  of  the  other  tithes  of  the 
lands  called  Rtcoti's  Siode  ;  and  to  the 
tithes  of  the  grounds  called  Flatt  Bean^ 
tbiSltfy  CbUkwell  Meady  Thru  Men's 
MoijLtb,  Rmjbey  Piicfy  Prickttt^s  Groumdy 
Sainffoi/i  Groundy  the  Horfi  Ground^  the 
Hamy  and  tbi  Milt,  in  kind  ;  fpr  the 
piece  of  land  called  tbi  parfyu's  Piecty 
which  was;  added  to  the  Glebe  Landiy 
was  not  in  lieu  of  the  tithe  of  thofe 
grounds,  BrmvH  *v  Butler,  1 

2.  He  is  alfo  entitled  to  the  tithes  of  the 
lands  called  the  Three  Soutbitsy  Lma 
Coppice,  and  Gread  Meady  in  kind  ; 
but  he  is  only  entitled  to  a  mbdusoi 
thirteen  fhiilings  and  fourpence  in  lieu 
of  the  tithes  of  the  T'u.o  Mill  Mtads^ 
and  to  eight  (hillings  a-year  in  lieu  of 


Knouule's  Memd and  Skeins  Clofe,  part  of 
V  Stutjitld  Far  my  Brotun  v,  Anntjlsyy    58 

BLISLAND. 

I.  The  rcAor  of  B.ijland,  in  Co'n'wafli 
is  entitled  to  the  tithes  of  the  parifh  in 
kind,  and  particularly  to  the  tithes  of 
the  nieiTuage  or  tenement  called  Ptn^ 
gelly,  for  which  a  ?no(:ut  of  four  ihilling$ 
and  fourpence  a-ycar  was  prctei^ded» 
Hciinj.Triefley  36  J 

a.  But  he  is  not  entitled  to  any  tithes  of 
the  muldure  of  ^tea'*  Mi//,  becadfc 
it  is  an  ancient  mill>  nor  of  Strev^Uod 
Mi/ly  becaufc  it  is  not  ufed  for  purpofes 
of  profit,  Hicks  nf,  Triefiey  365 

BODFARRY. 

The  impropriator  of  the  tithes  oi  Bod/arrj^ 
in  Denbigbjbt^e,  is  entitled  to  the  tithes 
of  the  townfhip  of  Aberwleeler,  LUyd 
v%  Butcher,  160 

• 

BODINGTON. 

^u/ere^  Whether  the  reftoi*  of  Bt»difig/r,n^ 
in  Nerfhamptofjbitey  is  entitled  to  the 
tithes  of  that  inclofure  in  Lo^rr  BoaMig- 
tory  which  was  formerly  eoKisn^m  juldi^ 
and  inclofed,  under  an  a^pf  parliament» 
on  the  twentieth  of  April  1 759,  Kaovolt* 
*v»  Buddy       .  V        95 

BOVINGDON. 

1.  The  curate  of  the  chapel  of  Bs^*ingdcT, 
in  the  parifh  of  Hemel  Hempfiead^  in 
}hrt/orfift?trey  is  entitled  to  an  annuity 
of  ten  pounds  a-year,  Stii(iug  *v»  B>r^ 
roMgb,  75 

2.  But  the  yicar  of  Hemel  fiemppeai,  and 
not  the  curate  of  Bo^-uing^eriy  is  entitled 
to  the  fmall  tithes  of  the  chapel  ry,  Price 
1;,  PUtty  87  noiie 

3.  But  if  the  vicar '  appoint  a  curate^  he 
is  entitled  to  the  tithes^   Stirding  <&• 

JCittg,  S9 


B  R  E  A  N  E. 

The  reftor  of  Breane,  in  ^Lmerfetfi'tey  it 
entitled  to  the  tithes  of  Bream  Donvg 
farm  in  kiud>  Bowlts  v.  Comer,     519 

BRIG- 
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BRIGSLEY. 

llic  rtftor  oi.Brigfleyi  in  Lincphjhire^  is 
only  entitled  to  ninepence  an  acre  from 
the  landownen  who  refide  in  the  parifhy 
and  to  tenpence  an  acre  from  the  land- 
holders who  do  not  refide  in  the  parilh, 
in  lien  of  all  tithes,  both  great  and 
fmali,  arifing  therein,  Ptnntl  -v.  OMing, 

444 

BROMSGROVE. 

The  vicar  of  Brom/grove,  with  the  chapel 
of  Kimg'i  Norton,  in  Worcefterjhirr,  an- 
nexed, is  entitled  to  modufes  in  lieu  of 
.  feveral  titheable  matters  ;  but  he  is  on- 
1/  entitled  to  one  penny  a  cow,  on 
lammas  Day^  from  the  owners  of  lands 
in  Kinft^U  No  ton,  in  lieu  of  the  tithe 
milk  and  depailuring  of  fuch  cows, 
Timittint  v^  IVangb,  90 

BROUGHTON- 

^/tre.  Whether  there  is  not  a  moi/uf  of 
twenty- two  pounds  a- year  payable  to  the 
rcdlor  of  Broughtoftf  in  LiHcohJh'ret  in 
lieu  of  the  tithes  arifing  in  the  hamlets 
olManby  and  Gogruly  in  the  faid  pariih. 
Carttr  1;.  Andtrjon,  329 

B  U  L  M  E  R. 

The  cuftomary  mode  of  tithing  wheat  in 
the  parifli  of  Bulmtr^  in  Ej/tXy  is,  for 
the  farmer  to  throw  out  with  a  fork 
every  tenth  iheaf  at  the  time  he  loads 
the  nine  parts  to  carry  them  home, 
AnJtt'w  *u.  £a/0M9  4.07 

B  U*R  IAN. 

The  dean  of  the  deanery  of  Bnrtan,  in 
Cornwall f  is  entitled  to  the  great  tithes 
of  the  pariftes  '^f  Satnt  Leuan  and 
Saint  Sifinen  in  kind  ;  and  to  certain 
m-idufes  in  lieu  of  fmall  tithes,  except 
of  bullocks  and  hen)p>  Bojcavuen  a/« 
Jiolcrts,  174 

B  U  R  N  H  A  M. 

I .  The  gltbe  landi  belonging  to  the  united 
parifhes  of  Bumhum  Hatnt  Mary,  other- 
wife  Bur»bam  Wtftzaa  and  Ulpb,  in 
Norfolk,  feparated  Uom  the  lands  be. 
longing  to  the  Hall  Farm^  Abbot  v* 
m-kin/om  492 


2*  The  reAor  of  the  above  onited  pi« 
riihes  is  entitled  to  the  gteat  and  fmall 
tithes  ariiing  therein  in  kind*  Abbot  <u. 

ITtlkimJOH,  49  J 

BURRINGTON. 

The  vicar  of  Burrington,  in  De^vonjhirt^ 
is  entitled  to  the  tithes  of  wood  felled 
in  Narracot  H  oody  and  in  the  bedgero^wt 
and  foppicts  of  the  inclofed  grounds  in 
the  t^ariih^  from  the  owner  oif  the  foil, 
though  he  has  fold  the  fall.  Hail  <u. 
Butki  23 

B  U  S  H  E  Y. 

The  manner  in  which  the  rt^ot  o£  Bu^jejtt 
in  Htrtfardjhirt,  ii  entitled  to  his  tithes, 
Ibbetftm  *v^  Burt,  27  S 


C. 

CALVES. 

V 

1.  A  ciiilom  that  the  farmer  is  to  mai^ 
tvtH  the  tithe  of  calves  at  Eajlfr  for  as 
many  as  had  fallen  between  Eafttr  and 
Eafitry  according  to  the  exempls  Hated 
in  the  cafe,  difallowed,  Strjtitunt  <z;^ 
Adtantt  260 

2.  A  culiom  to  pay  thirteen  (hillings  and 
fourj>cnce  on  /f/l  Saints  D^v  for  every 
tithe  calf'  fold  before  that  day  ;  that  if 
the  breeder  has  only  four  calves  in  the 
ycar»  no  tithe  calf  is  to  be  paid;  that 
if  he  has  five,  he  is  to  pay  half  a  calf; 
iffix,  a  whole  calf;  if  fifteen,  a  calf 
and  a  half;  if  fixteen,  two  calves;  if 
more  than  fixtccn,  every  tenth  calf;  and 
that  if  the  breeder  keep  his  calves  until 
AU  Saints  Day,  he  fhall  pay  the  tithes 
of  fuch  calves  in  kind>  difallowed, 
Snowdin  v,  Sbotionf  369 

CATTISTOCK- 

I.  The  teftor  of  Cat tijiock,  in  Dor/tfJ^in, 
is  only  entitled  to  a  modus  of  one  (hil- 
ling and  twopence  a  year  from  the 
occupier  pf  lands  in  the  out-tithing  of 
the  paiilhi  in  lieu. of  the  tithes  of  milk, 

cow% 
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,  towip  and  calves,  ChurthiU  v.  Cah/ff 

1 08 

S.  The  hn(b,  called  Cbinfinark  Farm,  lie 
in  the  out  tithing  of  Cattijiock^        III 

CATTLE. 

1.  Tithes  are  payable  for  depafturing 
young  wheys,  Thorpe  v.  BimMoavety  3^ 

a,  A  caftom  to  pay  one  (hilling  a  year 
for  every  fat  bullocki  in  lieu  of*  the 
tithes  of  all  barren  cattle^  is  bad,  Bo/* 
€dwiH  v,  RoberiSi  175 

5;  A  coftom  to  pay  fourpence  a  head  for 
beads  fed  at  grafs,  and  fold  oS  fat»  the 
payment  to  oe  made  yearly  on  the 
Eafttr  following  the  tale,  is  good, 
Willis  V.  Father iagbam,  330 

4.  A  cuftom  to  pay  tithes  in  kind  for  the 
depafturing  of  barren  cattle  under  a 
year  old,  and  fourpence  an  acre  if 
above  a  year  old,  and  fed  for  one 
month  in  the  parilh,  is  goodi  Bateman 
V.  Aifirofft,  462 

CATWORTHi 

The  leflor  of  Great  Catwcrth^  in  ^he 
cooQty  of  HuHtifTfJen,  is  entitled  to 
the  great  and  fmall  tithes  of  that  part 
of  the  hamlet  of  Ltttle  Catuoerth  which 
St  included  in  the  boundaries  and  per- 
ambulations  of  the  pariih,  and  not  the 
prebendary  of  Stow  LoKga^  MaJiteck  <v. 
i>aj,  416 

CAULDWELL. 

The  village  of  CauUioeily  in  Dtrhyjhi^e^ 
-  though  in  many  refpefls  diftindl  from 
and  independent  of  the  pariih  of  Sta. 
fenbW^  within  which  it  lies,  is  not  ex- 
onerated from  the  payment  of  fmall 
tithes  in  kind,  to  the  vicar  of  Stapenhill, 
by  a  modus  of  fix  pounds  a  year,  LUyd 

'  %ff  Mortimer ,  ^l6 

C  H  A  R  T  H  A  M, 

The  re^r  of  Chartham,  in  Keat,  is  en- 
titl'd  to  the  tithes  of  the  /efven  airu 
njuooti^  part  of  NtehQlPt  Feurm,  in  kind, 
Fowiil  ntm  filmiTp  550 


CHENTINARLE    FARM. 
^//Cattistock— FaoMaVANCHuacH. 

CHE ESEBURN  GRANGE. 
See  Stamford  HAM. 

CHESTER. 

The  hiftory  of  the  diffolved  deanery  of 
Chtftir^  otlierwife  called  Cbefter  U 
Stnety  in  the  county  of  Dmrbamg  Tborm^ 
tOM  v.  Lumleji  44 

CHILCOMPTON. 

Slyare,  Whether  the  vicar  of  CbilcpmttaM, 
in  Somer/etp  r/,  is  entitled  to  the  tithes 
of  hay,  in  kind,  or  only  to  a  payment 
of  iixpence  in  the  poupd,  in  lieu  of 
tithe  hay,  and  ail  other  vicarial  tithes. 
Toiker 'V.  Moore^  349 

C  H  I  N  D  L  E  Y. 

The  great  tithes  of  the  village  of  ChirJ^ 
iejs  othcrwifc  called  Mui7jlon  Field,  in 
Derbxjh're,  are  due  to  the  ledor  of 
Glojjop  Dj'fj  in  the  (aid  county, 

CHINGFORD. 

The  reftor  of  Cbmjford,  in  Effex,  is  ei>l 
titled  to  the  great  and  fmall  tithes  of 
the  pariih,  in  kind,  Tvrriama  v.  Leg^f^ 

61 
CHIPPENHAM. 

The  vicar  of  Chippenham^  in  Cambridge^ 
Jhirty  is  entitled  to  the  fmall  tithes  of 
the  dimt/te  lands  of  the  mam»r  ofChip^ 
penhami  in  kind,  Tookie  'v.  Cornell,   375 

CHURCHDOWN. 

The  dean  and  chapter  of  Briftol  Cathedral^ 
as  impropriators  of  the  leAory  of 
Chtirtbdoiun,  together  with  Hsuk  tcetr^ 
in  Gloueeflerjhncy  are  entitled  to  the 
tithe  of  milk  in  the  pariih  of  Chstrcb^ 
dowtti  in  kiud,  Allen  v,  Herbert^     406 

CISTERTIANS. 

I.  The  monaftery  of  Bjld,  in  SbnaPjbire^ 
was  one  of  the  ^greater  roonafteries, 
and  the  monks  of  it  of  the  Ci/iertiam 
order,  but  Harnagt  Grangf,  which  was 
formerly  parcel  of  the  poiTeifions  of 
/  thia 
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tHs  taonaftciy,  is  not  tithe  free,  Adams 
V.  JFtn4fory  6 

t.  The  abl)ey  of  Stratford  Langtborm  was 
ODe  of  the  greater  abbiesy  and  of  the 
CiJ^trtian  oratt ;  and  of  whidh  the  lands 
called  Ham  Fnrb  Farm^  in  the  parifli 
ti^lVtft  Ham,  in  Bffix,  were  parcel,  but 
the  faid  lands  are  not  tithe  free,  Pea» 
cG(k  *v»  Greenbfil^  3 1  y 

3.  See  alfo  Grembi/l  <v,  Pgacockf  320 

CLERKENWELL. 

The  corate  of  the  perpetual  curacy  of 
St.  Jamety  C'trktn^w.i^  is  entitle;!  to 
all  tithes  and  profits  arifing  from  bap- 
tifms,-  marriage^:,  churchines^  burials^ 
&c.  in  the  united  pariihes  of  St.  Jamts 
aad  St,  Jibn^  St  lion  *v,  Parry^  435 

CLOVER. 
i .  Clover  feed  is  a  fmali  tithe,  Clarkt  <u. 

Stopfer^  121 

2.  See  alfo  Cartucrigbt  v,  Bailty^        146 

3.  See  alfo  HenjoUy  *v,  VinabUs^  207,  415 
4  See  alfo  Garrard  <v*  Scbollart  455 

5.  The  tithes  qf  clover  cut  green,  and 
given  to  horfes  ufed  in  the  bufinefs  of 
the  farm,  ordered  to  be  paidj  Horton  <v, 
Goitdardf^  14^ 

6.  Clover  made  into  hay  is  titheable  as  a 
fmail  tithe,  If'bite  v.  Read,  158 

7.  Clover  is  included  under  a  modus  for 
hay,  Taylor  v»  Beaumont ^  401 

C  O  B  H  A  M. 

Sl^arty  Whether  there  is  not  a  19*0^0/  of 
one  (hilling  and  fourpence  a  year,  in 
lieu  of  the  tithes, of  Sx  Acre  Mea.^,, 
Four  Acrt  Mtady  Hattbcro/t  Brooke  and 
^ hret  Aire  Brnok ;  and  another  rtfjius 
of  tenpence  a  year  in  lieu  of  the  tithes 
of  Dry  Mead^  in  the  parlfb  of  Qobbam^ 
in  Surry y  Abdy  'V^  C bitty ^  229 

COLSTON    BASSETT. 

The  vicar  of  Colfton  Baffett^  in  hotting" 
bamjb.re^  is  entitled  to  (even  ihillings 
and  tenpence  a  year  from  certain  lands 
in  the  village  of  Nenvland,  in  the  ad' 
joining  pahih  of  Kinalton,  ^oil  v, 
Jiurgin^  Z-jZ 


C  O  L  T  O 

The  reflor  of  Cohoa^  in  Staffordfilre^  ia 
not  entitled  to  the  fmall  tithes  of  that 
part  of  Bou^hey^s  Farm  which  Jies  in 
the  parifh  of  Colton^  but  the  whole 
tithes  thereof  either  irf  kind  or  by 
mo^us^  belongs  to  the  vicar  of  the  ad- 
joining pariflx  of  Co;wJcb,  Lauder  v. 
Spenar^  y^ 

COLVERLEY. 
The  vicar  of  Coi'Vfrhy,  in  Torijhire,  it 
entitled  to  the  tithes  of  potatoes,  tur- 
nips, turnip  feed,  rape  feed,  larabs, 
wool,  and  other  fmall  tithes  arifing  on 
the  lands  in  the  manor  of  7yer/Jy  in 
the  faid  parifh,  Be<wiil:  'v.  Nicboiis^  243 

C  O  L  W  I  C  H. 
The  vicar  of  Celwub,  in  Sr afford/bin,  is 
entitled  to  the  whole  titht^  oi  Bougbiye 
Fa-'m,  although  the  greater  part  of  it 
lies  in  the  adjoining  parilh  of  Co/ton, 
Lauder  1/.  Spencer,  ^cq 

COMPTON  BISHOP. 
The  vicar  of  Compto^  Bijhop^  in  Somef/tt- 
Jb  Tfy  is  only  entitled  to  certain  mcdufct 
in  lieu  of  the  tithes  of  milk,  calves, 
la-nbs,  pigs,  colts  grazing  grounds,  and 
after  grafs;  but  he  is  entitled  to  the 
tithes  of  apples  and  wool  in  kind,  and 
CO  twopence  a  head  for  Eafter  offerings, 
Tutbui  V*  Dayy  g  - 

CORN. 

1.  A  modut  to  pay  five  fhillings  an  acre  for 
wheat,  and  two  (hillings  and  fixpcnce 
an  acre  for  other  grain,  is  bad,  at 
being  too  rank,  Torrtano  v.  Ftvjiy  tz 

notes 

2.  A  cullom  not  to  cut  corn  or  other 
gr.iin  until  it  is  auite  ripe,  and  then  to 
<e.  it  out  in  Ihocks,  and  tithe  the  fame 
as  it  is  cut  down,  without  waiting  until 
the  whole  field  is  reaped,  itzm  good, 
Mutbrr  If,  Holt/ifwood,  II Q 

3.  See  alfo  Erjkine  v.  Ruffie^  240 

4.  A  modue  of  two  fliillings  an  acre,  in 
lieu  of  the  tithes  of  all  grain  reaped 
from  the  inclufea  arable  lanta  of  a  panfh, 

and  one  (hiiiing  and  fixpcnce  an  aero 

for 
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for  the  titha  of  grain  reaped  on  the 
eommonfieU  arahU  imndt  therein^  is  too 
rank)  G*l$  v.  Carptnte'^  1 75 

j;  A  mfidut  of  four  fhtUings  an  acre  for 
wheat,  and  two  (hillings  an  acre  for 
lent  com>  payable  on  St*  Thomases  Dmft 
is  rank>  Hul/t  v,  Munki  213 

6.  A  cuftom  that  the  landholders  (hall  fet 
op  the  tithes  of  com  and  grain  in 
iheaves  and  hattocks;  that  in  confi- 
deration  of  fo  doLng,  they  (hall  only 
pay  the  tenth  hattock,  and  nothing  for 
odd  hattocks  under  ten,  in  lieu  of  the 
tithe  thereof ;  and  that  the  corn  and 
grain  of  each  clofej  and  of  each  dif- 
fercnt  kind,  (hall  be  tithed  diftinAIy, 
without  counting  out  of  one  clofe  into 
another,  or  out  of  one  kind  of  corn 
and  grain  into  another,  is  bad,  fe^wttl  f 

7.  A  cuftom  to  bind  up  wheat  in  (heaves, 
and  to  place  the  (heaves  in  ihocks,  and 
to  pitch  nine  (heaves  into  th«  cart,  and 
fet  out  the  tenth  iheaf,  is  gocd,  Bra- 
gro<ve  «i/.  Maie»  397 

%    A  cu(^om  to  fet  out  the  tithes  of  barley 

and  oats,  when  cut  with  the  fey  the,  in 

fwarths ;  to  carry  away  nine  parts,  and 

Meave  the  tenth  part  for  the  tithes,  is 

goo'd,  Brogravi  v.  Mjce,  398 

9.  A  cuftom  that  the  farmer  (ball  place 
the  (heaves  of  barley  or  oats  into  fhocks, 
for  the  prefervation  of  the  fame,  and 
when  the  weather  is  Jikcly  to  be  bad, 
or'  towards  the  end  of  the  harveft,  to 
throw  them  in  heaps  on  the  ftubbles, 
until  fufticient  is  colled^ed  to  fet  out 
tlic  tithe  thereof,  and  then  to  carry 
away  the  nine  parts,  is  good,  Brb^rwve 
<u»  Maci.  598 

IQ.  A  cuftom  to  fet  out  the  tithes  of  corn 
and  grain  in  (hocks,  and  that  if  there 
be  any  odd  (hocks,  to  fet  them  out  in 
fheaves,  is  good,  Jajlor  <z/»  Biaumonr, 

401 

1 1.  A  cuftom  to  fet  out  the  tithes  of 
wheat  by  the  (heaf,  in  fuch  a  manner 
that  it  may  be  compared  with  the  nine 
parts,  and  feen  that  it  is  fairly  done ; 
and  to  take  fuch  a  quantity  at  a  time, 
as  the  number  of  men  employed,  and 
the  circumftancos  of  the  weather  will 


admit  of,  without  doing  an/  injiuy  to 
the  interefts  of  the  parfoo^  is  good, 
Jlndrmus  'u.  £a£$Mf  ,  408 

1 2.  A  cn(tom  to  bind  wheat  into  (heaves» 
and  to  place  them  into  ftitches  or  (hock* 
of  twelve  (heaves  eacb>  and  then  to 
place  a  bough  on  every  tenth  (hocky 
beginning  at  the  gate  through  which 
the  nine  parts  are  to  be  carried,  and  to  ' 
tithe  the  odd  (hocks,  if  any,  in  the  like 
manner,  by  (heaves,  is  good,  Bj/S^p  9/ 
Exeter  a/.  Skinfter^  4g(S 

z  3.  A  cuftom  to  bind  barley  and  oats  into 
(heaves,  and  to  place  them  into  dozens 
of  twelve  ftieaves  each,  and  to  fet  oat 
every  tenth  dozen,  is  good»  Btjh-^p  •/ 
Ex  iter  *u.  Skinner ,  4S6 

C  O  N  I  N  G  H  A  M. 

^arey  Whether  the  prebendary  of  C*- 
nin^bam^  in  Lincoinjbire^  is  entitled  to 
the  great  tithes  of  the  hamlets  of  So^ 
merey  and  JVbeatbear^  in  kind,  or 
whether  they  are  only  one  town(hip» 
under  a  mo  Jus  of  ten  pounds  a  year* 
payable  on  the  firft  of  A/^,  in  lieu  of 
all  fuch  tithes  ari(ing  therein,  Brem^ 
beaa  *v,  AJhJortbt  347 

COSTS. 

z.  If  a  bill  for  tithes  be  defedive  for  want 
of  parties,  and  the  defendant  make  a 
tender  before  it  is  amended,  and  the 
tender  is  found  fufficieiK  to  cover  the 
arrears  of  tithes,  the  plaintiff  (hall  pay 
cofts,  Henning  v.  fFiIiiJ,  3 1 

2.  If  a  defenc^ant  let  op  a  medus,  and  ten- 
der it,  and  the  plaintiff  examine  wit^ 
ncflfes  upon  the  whole  of  bis  cafe,  with- 
out accepting  the  moditsy  and  it  is  found 
a  good  mcdusy  each  party  (hail  pay  his 
own  cofts  refpedling  fuch  examination, 
Be/cu'wem  *v,  Rohertty  1  y6 

3.  The  plaintiff  (hall  pay  cofts,  if  he  re- 
fufes  to  accept  a  fufficient  tender,  /A- 
be' Jon  v.  Buitt  z8o 

COWS. 

I.  A  cuftom  to  pay  fourpence  a  year  on 
the  firft  of  Augupy  for  every  cow  whichT 
had  calved  in  the  pan(h,  in  lieu  of  the 
tithes  of  milk  and  calves;  twopence 

halfpenny 
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balfpenny  for  every  heifer  of  the  firft 
calf,  in  lieu  of  tithe  milk  and  calf; 
twopence  for  a  farr  milch  cow,  in  lieu 
of  tithe  millc;  tl;reepence  for  a  cow 
and  a  calf  not  fallen  in  the  parifh,  but 
brought  in  for  depafturage;  twopence 
for  every  heifer  kept  a  year  within  the 
parifli;  and  twopence  for  the  de-^af- 
taring  of  any  fatting  beail,  rejected « 
Sa/t  'V.  Sivaivef  ^97 

2.  A  mciius  to  pay  fourpcncc  a  roiljh  co\v 
on  Eafiir  Moniaj^  in  lieu  of  tithe  milk 
of  the  preceding  year*  is  good«  Shamj 

j*  A  moJui  of  twopence  for  every  milch 
cow  that  has  a  csllf.  and  one  penny  for 
every  milch  cow  that  has  not  a  calf, 
in  lieu  of  the  tithe  milk  and  calf  of 
fuch  cow  during  the  year,  is  good. 

4.  A  cuflom  to  pay  «  Jbillin^  a  year  at 
Michaelmas  for  eveiy  cow  fed  in  a  par- 
ticular townfhtp.  in  lieu  of  the  tithes 
of  calves  and  milk>  difallowed,  IVorJlsy 
'u.  4ydo»t  3S5 

5*  A  cuflom  to  pay  eightpence  a  cow, 
and  fourpence  a  heifer,  at  Ea/ltrf  in 
liru  of  tiche  nlilk  and  calves,  is  good, 
Smuh  0/.  I^rice,  446 

CRAYFORD. 

i  •  The  reAor  of  Crayfrrd^  in  Kent,  is  en- 
titled to  the  tithes  of  the  paridi,  both 
great  and  fmall,  in  kind,  ff^aner  v. 
Flinty  293 

a.  See  alfo  WaUit  v.  Flinu  508 

CRIGGLESTONEi 

!•  The  cuftom  of  fetting  out  the  tithes  of 
corn  and  grain  in  the  townfliip  of 
Criggieftwi^  in  the  pari(h  of  SanMl 
MagHAy  in  Yorkjhirty  is  for  the  occupiers 
to  bind  them  into  flieaves,  to  put  the 
(heaves  in  equal  numbers  into  ihocks, 
and  to  fet  out  every  tenth  (hock ;  and 
to  fet  out  the  odd  ihocks  in  (heaves, 
TVy/tff  fu.  Beaumont y  401 

a.  The  cuftom  of  Criggkflwe  to  pay  the 
vicar  of  San^aU  Magna  (o  much  a  year 
in  lieu  of  tithe  hay  and  agiftment,  as 
covers  the  tithes  of  clover  mowed  and 
made  into  hay,  401 

Vol.  III. 


C  R  O  N  H  A  M. 

The  reftor  of  Crcnham,  in  Ghuajlirjbirff 
is  entitled  to  the  tithes  of  the  parilh  in 
kind,  and  particulrtrly  to  ti)e  tithes  of 
the  reeds  or  germins  cut  from  the  ftooU 
of  beech  and  other  tree? ;  and  alfo  to 
the  tithes  of  coppice  or  underwood  cut 
by  ih$  itt^,  and  laid  in  drifu^  Walhar.k 
«y.  Hayward,  S'* 

C  U  N  D  E. 

The  reflor  of  Cu^ide,  In  Shrafjhirt^  is  en- 
titled  to  the  tithes  of  Uarmagt  Granget 
in  kind,  J  Jams  *v,  hy^taa/or^  4 

CURRY.   . 

Tb^vicar  of  North  Curry,  with  the  cha- 
pclrics  of  H^tft  Hatch  and  Stoke  Ore* 
gory,  in  Somtr/ttjhire^  thereto  annexed^ 
IS  only  entitled  to  certain  Modujes^  in 
lieu  of  the  tithes  oimilk  dxA  garden-ftufft 
Wilfoa^*  Hoofer,  499- 

CURRY    MALLET. 

t.  The  reftor  oi  Curry  Mallet ^  in  Somer'^ 
fttjhire,  is  entitled  to  the  litTies  of  Park 
Farm,  in  kind,  Fultney  v.  Vtterman,  16 

1.  He  is  alfo  entitled  to  the  tithes  of  the 
vt^ool  of  lambs  (horn  at  M^dfumm^r^ 
although  tithes  had  been  paid  for  the 
lambs  on  St.  Marias  Daj,  Pultney  'u* 
Utitrman,  1 7 

CUSTOM. 

1.  A  cuftom  that  the  tithes  of  agiftment 
are  only  payable  by  thofe  who  live  out 
of  but  r^nt  lapds  in  the  parilh^  is  bad. 
Hill  *v.  Braft/on,  19 

%,  A  cudom  to  pay  five  (hillings  an  acre 
yearly  for  ^11  lands  fowed  with  wheat ; 
two  (hillings  and  (ixpence  an  acre  for 
other  grain ;  two  (hillings  an  acre  for 
me.idows  mowed ;  one  (hilling  and, 
fourpence  an  acre  for  upland  grafs 
ground ;  and  two  (hillings  and  iix« 
pence  for  every  farrow  of  pigs,  is  bad, 
the  reffiedlive  modujes  being  too  rank, 
as  approaching  too  near  the  prefent 
yalue  of  the  tithes,  Torriatio  «v»  Le^Z'* 

ti 

3.  A  cuftom  to  pay  fourpence  a  year  for 

every  orchard  in  Leu  of  the  tithtrs  pf 

Oo  all 
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all  fruit  trees  in  thc-parifli.  is  bad ;  for 
11  IS  a  mo^Ms  of  one  tithe  in  lieu  of 
another,  Torrianc  <v.  Feaft,         62  metis 

4.  A  cuftom  to  pay  nincpencc  a  cow  de- 
paftorcd  on, meadow  land,  and  fixpencc 
a  cow  depaftured  on  upland,  in  lieu  of 
the  tithes  of  all  cows,  calves,  and  milk. 
IS  bad,  Tcrriano  <u.  Ftafi,  62  notis 

5.  A  cuftom  to  pay  nine  (hillings  a  year 
for  every  yard  land ;  five  (hillings  for 
every  whole  cottage  j  and  two  (hillings 
and  fixpence  for  every  half  cottage,  in. 
eluding  the  yards,  orchards,  gardens, 
and  appurtenances,  di&llowed,  Ha/JiaJ 
<v.  Mirry,  ^ 

6.  A  cuftom  to  pay  two  (hillings  in  lieu 
of  every  tenth  lamb  which  yearly  'lis 
in  the  pari(h,  and  continues  alive  until 
the  ti^enty-ninth  of  7«w,  and  certain 
rates  for  every  lamb  under  ten,  is  bad, 
otanJiy  *v.  Sbarpe^  57 

7.  A  cuftom  not  to  pay  tithe  wool  unlefs 
the  ihecp  have  been  kept  three  months 
before  (hearing  time,  is  bad,  Jones  'v. 
Flat,  -^         ^3 

8  A  cuftom  to  pay  two  (hillings  and  fix- 
pence  for  tMtxy  lamb  yeaned,  from  (ix 
to  ten,  is  good.  Tut  hill  n;.  Daj,         8  { 

9.  A  cuftom  to  pay  fixpence  an  acre  for 
grazing  grouncf,  when  fed  with  barren 

*  cattle,  and  fourpence  an  acre  for  after 
grafs,  is  good,  TuM/  <v.  Day,  85 

10.  A  cuftom  not  to  cut  the  com  until  it 
IS  full  ripe,  and  then  to  fet  it  out  in 
fhocks,  and  tithe  the  fame  as  it  is  cut 
down,  without  waiting  until  the  whole 
field  is  reaped,  fcems  gOvd,  Mather  ^. 
aolm'wooiif  ^ . 

1 1.  A  cuftom  to  pay  one  ftiilling  a  year, 
m  lieu  of  the  tithes  of  a  particular  piece 
of  marfti  land,  is  good,  White  'v.  Lajtom, 

'54 

12.  A  cuftom  to  pay  two  ftiillings  an  acre 
in  hcu  of  the  tithe  of  all  grain  reaped 
from  the  indofed arable  land^  of  a  pari(h, 
and  one  (hilling  and  fixpence  an  acre 
for  the  tithes  of  the  grain  reaped  on 
the  common  field  arable  lands  thereinr  is 
bad,  the  furaa  being  too  rank  to  con. 
ttitute  a  good  mcdas,  Gait  ^.  Carpenter, 

173 


13.  A  cuftom  to  pay  one  fiitlKng  a  year 
at  Michaelmas  for  every  fat  bullock 
agifted  in  the  parifti,  in  lieu  of  the 
agiftment  tithes  ot  all  barren  and  un- 
profitable cattle,  is  bad,  Bojeawea  «i;» 
Roherts,  i-j^ 

14.  A  cuftom  to  pay  one  penny  for  any 
fmall  quantity  of  hemp  fown  in  the 
parifii.  is  bad,  B^aiveu  a/*  Roberts,  174. 

15.  A  cuftom  to  pay  fourpence  a  year,  in 
lieu  of  the  tithes  of  potatoes  tiUed  in  a 
ridge  in  the  field  for  family  ufe,  and  not 
for  iale,  is  good,  JBe/cawest  ^v,  Rphirts^ 

>74 

1 5.  A  cuftom  to  pay  on  St.  Thomas's  Day 
four  (hillings  tor  every  acre  of  wheat, 
and  two  (hillings  for  every  acre  of  lent 
corn  which  had  been  reaped  in  the 
parifti  during  the  preceding  harveft,  in 
lieu  of  the  tithes  of  fuch  wheat  and 
corn,  is  bad,  Hul/e  v.  Munk^  2 1 2 

ry.  ^uare^  Whether  a  cuftom  to  pay 
twclvepence  an  acre  for  moor  loads,  and 
fixpence  an  acre  for  uplands^  in  lieu  of 
the  tithes  thereof,  be  good,  Hulfe  <v. 
Muni,  215 

1 8,  ^are.  Whether  a  cuftom  to  pay 
twopence  for  every  day's  math  of  mea- 
dow ground,  and  a  penny  for  every 
day's  math  of  lays  or  pafture  ground, 
in  lieu  of  the  tithe  hay  thereof,  be 
good,  Taylor  v,  Eardley^  234 

tg.^^tre.  Whether  a  cuftom  that  no 
tithes  are  payable  for  wool  or  lam^, 
vnlefs  the  flieephave  been  kept  a  whole 
year;  that  if  they  are  fold  before  the 
third  of  Ma),  a  penny  a  (heep,  and  a 
halfpenny  a  lamb  fliall  be  paid ;  that  if 
they  are  kept  a  year,  that  a  halfpenny 
for  every  lamb  under  feven  ftiali  be 
paid;  and  that  if  there  are  feven  or 
more,  that  then  the  tithe  fliall  be  paid 
in  kind,  and  the  parfon  pay  one  penny 
halfpenny  for  every  lamb,  be  good, 
Tay/or  *i/,  Eardley,  2  34 

ao.  A  cuftom  to  pay  four  ftiillings  for 
every  ten  Iambs  fattened ;  two  ftiillings 
for  every  five  lambs  fattened ;  four, 
pence  a  p  ece  for  all  under  ^vc ;  and 
for  all  above  fuch  ivc,  and  under  fen, 
fourpence  a  piece,  on  the  (hearing day; 
and  threepence  a  piece  ior  all  otlier 

lambs 


A    tASLE    OF    CONTENTS. 


lambs  bred  in  the  parilh,  in  lien  of  the 
tithes  of  fuch  lambs,  is  bad,  Ifood  v. 

Harri/ofty  *  5  * 

21.  A  cuftom  to  make  the  firft  ctop  of 
clover  into  hay,  in  lieu  of  the  tithes  of 
the   fecond  crop,   is  good,    Wood  *v. 
HarrifoMt  *5  ^ 

2  2.  A  cuftom  to  make  e<uen  at  Rafter  for 
as  many  calves  as  had  fallen  litween 
Ea/ier\\-\^  E'ffter  ;  viz.  That  if  a 
•farmer  has  ten  calves,  he  is  to  pay  the 
tenth' calf,  when  five  weeks  old  ;  th^^t 
if  fuch  calf  was  five  weeks  old  at  Hoh- 
ro€d  Day,  it  (hould  be  paid  then  ;  but 
if  it  was  not,  to  be  paid  at  the  month's 
end ;  if  but  feven  calves,  then  to  pay 
one  calf,  and  receive  three  halfpence, 
&c.  difallowed,   Strjtaunt  'v.  Adeant^ 

261 

23.  A  cuftpiii  to  pay  fourpence  for  every 
cow  that  has  a  calf  in  the  parifh,  in 
lieu  of  the  tithe  milk  and  calf;  two- 
pence halfpenny  for  a  heifer  of  the  firft 
calf  fallen  in  the  parifh,  in  lieu  of  tithe 
milk  and  calf;  twopence  /or  a  farr 
milch  cow,  in  lieu  of  tithe  milk ;  three- 
pence for  a  cow  and  calf  not  fallen  in 
the  parifh,  but  brought  in  for  depaf- 
turage ;  twopence  for  a  heifer  kept  a 
year  in  the  parifh ;  and  twopence  for 
the  depafturagc  of  a  fatting  bcaft,  rc- 
jedled,  Salt  ^.  Swaint^  297 

24.  A  cuflom  to  pay  one  penny  a  fheep 
for  all  fheep  bought  after  Camtiltmat 
Dayy  in  lieu  of  the  lithe  wool  and  lambs 
thereof,  rejeded,  Salt  t;.  Sivaim^     297 

2C.  A  cuflom  that  the  tithe  wool  of  all 
fheep  in  the  owner's  pofTeffion  before 
CanMtmaj,  (hall  be  paid  to  the  vicar 
for  that  year,  rejeacd,  Salt  v.  Sivahe^ 

297 

26.  A  aiflom  that  if  a  farmer  have  only 
feven  lambs,  he  fhall  pay  one  to  the 
vtcar,  and  receive  from  him  one  half- 
penny for  each  lamb,  from  feven  to  ten, 
on  l^lay  Oou  in  every  year,  when  he  is 
to  take  the  tithe  lamb  away ;  the  owner 
being  to  chufe  the  two  beft,  and  the 
vicar  the  third  bcfl ;  but  that  if  the 
farmer  have  lefs  than  feven  lambs,  the 
vicar  fhall  have  a  halfpenny  a  lamb, 
rcjeftcd,  Sah  <u.  Sudine,  297 


27.  A  cuftom  to  pay  one  fuclnng  pig  in 
ten ;  one  pig  in  feven,  the  vicar  paying 
one  halfpenny  for  every  pig  from  feven 
to  ten  ;  the  tithe  pigs  to  be  taken  at  a 
fortnight  old,  rejp^ed,  Sali  a/«  S'waifte, 

297 

28.  The  fame  cuftom  as  to  goflin2s,  to 
be  taken  away  at  two  months  old,  re- 
je^ed,  «  298 

29.  A  cuftom  that  every  inhabitant,  hav- 
ing any  lamb  or  lambs  yeaned  therein, 
(hall  pay,  on  Midfummer  Df»y^  twopence 
a  head  for  all  under  feven ;  one  lamb 
in  every  feven,  receiving  fixpence  ;  one 
lamb  in  eight,  receiving  fourpence; 
one  Iamb  in  nine,  receiving  twopence  ; 
and  one  lamb  in  ten,  without  receiving 
any  thing,  is  good,  Sbanjn  tj,  Rebi'ifoup 

30.  A  cuftom  to  pay,  on  Eafler  Mnndoy^ 
twopence  an  acre  for  every  acre  of 
meadow  or  pafture  ground  that  has 
been  mowed  and  made  into  hay  during 
the  preceding  year,  in  lieu  of  the  tithes 
of  hay,  and  depafturing  barren  and  un* 
profitable  cattle  of  the  after  grafs,  is 
good,  Sbauo  'u.  RoHnjoftg  3^S 

31.  A  cuftom  that  every  inhabitant,  hav- 
ing any  fheep  Oiorn  and  depaftured  in 
the  parifh,  fnall,  on  or  before  fhe  Pu» 
rifiiGt!on,  pay  the  full  tithe  of  wool 
thereof  on  fhearing  day,  although  fuch 
fheep  has  been  brought  in  after  the 
preceding  fhearing  day,  fo  as  they  were 
there  on  tht  Furificattot  \  and  that  if 
the  fheep  be  brought  in  after  the  Puri'- 
feat  ion,  and  fhorn  in  the  parifh  he  (hall 
pay  on  fhearing  day  the  fleece  of  every 
fuch  fheep  fheared  ;  fo  much  a  month 
for  every  fix  fheared  fheep  depaftured  in 
the  parifh  ;  and  threepence  a  fheep  for 
all  fheep  not  fheared  in  the  parifh.  and 
brought  in  after  the  Purlficatiovy  Shanu 
1/.  RotiifoKj  ^iS 

3 :.  A  cuftom  to  pay  tenpence  an  acre  for 
meadow  and  pafture  ground  occupied 
by  perfons  living  out  of  the  parifh.  in 
lieu  of  the  tithes  thereof,  is  good,  Sban^ 
'V.  Robtn/on,  326 

33.  A  cuftoni  that  every  occupier  who 
keeps  a  cow,  except  a  milch  cow,  fhall 
pay  a  penny  in  lieu  of  all  agiftmenc 
tithes  of  dry,  barren^  and  unprofitable 

O  0  2  cattle. 
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battle,  ii  bad>  TowmI^  t/*  Towdin/on^ 

*      341 

34.  A  cuftoro  that  the  occupiers  of  lands 
(hall  fet  up  the  tithes  of  corn  and  gfain 
in  iheaves  and  hattocks,  and  that  in 
confidcraiion  thereof  they  fliall  only 
pay  the  tenth  hattock,  and  nothing  for 
odd  hattocks  under  ten ;  and  that  the 
corn  and  grain  in  each  clofe.  of  eacb 
kind^  (hall  be  tithed  diftiadllyt  with- 
out counting  out  of  one  clofe  into 
another,  or  out  of  one  kind  of  grain 
to  anotheF>  is  bad>  Tomnlej  a/.  Tern- 
iia/onf  341 

35.  A  cuftom  to  pay  one  pfg,  if  the  num- 
ber be  above  feven,  and  under  fcvei2< 
teen  ;  two  pigs»  if  under  twenty-feven ; 
and  fo  one  pig  for  every  ten  pig»  above 
feventeen,  aiiaUowed,  Towmtty  xr.  Tom- 
lin/^tii  342 

36  The  fame  cufforo  as  to  gccfc  dif- 
allowed)  342 

37.  A  cuftom  that  the  tenants  of  certain 
lands  which  are  tithe  free  in  the  hands 
of  the  owner,  (hall  pay  one  halfpenny  a 
year  to  the  parfon,  in  lieu  of  the  tithe 
hay  thereof  difallowcd,  Townley  <u» 
VroisiliK/ot^  342 

j8.  A  cuftom  to  pay  on  All  Saint^t  Day 
^h  rteen  ftiillings  and  foirrpence,  in  lieu 
of  every  tithe  calf  fold  before  tljat 
day;  that  if  the  breeder  has  only  four 
calves  in  a  year,  no  tithe  is  to  be  paid 
thereof;  that  if  he  h^  five,  he  is  to 
pay  half  a  calf;  if  fix,  a  whole  calf ^ 
if  fifteen,  a  calf  and  a  half;  if  fixteen> 
nvo  calves  \  and  if  more  than  (izteen, 
then  every  tenth  calf;  but  that  if  the 
bleeder  keep  his  calves  until  J*i  Sah/t 
Dnyi  he  fhall  pay  the  tithes  of  fuch 
calves  in  kind,  difallowed,  SaowdiB  v. 
Shottcny  369 

3^.  A  farm  modus  of  twenty  pound  a 
yeardif;^Iowed,  Edwards 'u.  Burrovghsj 

374 
40.  A  cuftom  to  pay  twenty- f>ur  pounds 
a  year  on  Lady  Vay,  in  lieu  of  all  vi* 
c<  rial  tithes  arifir.g  on  the  dsmtfns  lands 
of  a  manor,  and  of  the  tithes  arifing 
from  ibe  pck  cf  Jhnp  called  tbt.  hall 
Jiock^  which  the  lord  of  the  manor  was 
«nci(ied  to  iced  throughout  the  year  oiv 


all  or  any  of /A/  9»atli  gmnis  tlielieSs^ 
and  from  twenty-three  days  after  thtf 
farmer  of  tht  tithe  farm  had  begaiT 
harveft,  to  Lady  Dof  following,  on  all 
the  lands  of  the  manor  now  fown  witb 
corn  or  grainj  difallowed^  Tooku  *v. 
Cor  ml! ^  3^  J 

41  •  A  cuftom  firft  to  make  hay  into 
ftaddles  or  winrows,  and  afterwards  ta 
feparace  and  divide  the  fame  into  ie- 
veral  parts,  as  near  as  may  be,  and  after 
it  is  fo  feparated  and  divided,  to  fet  oat 
thi  iletfimth  part  of  the  hay,  withour 
fkot'ing  the  fame,  a»  and  iot  the  tithiM 
of  fuch  hay>  b  good>  Hurd  <v«  Bastt^m^ 

42.  A  caftom  ta  fever  wheat,  and 
bind  it  up  in  ftieaves,  and  place  the 
fheaves  in  (hocks,  and  then  to  pitch 
nine  (heavbs  into  the  waggon,  leaving. 
the  tenth  (heaf  for  the  rehor,  is  good, 
Brogra*ve  *u»  Macif  39'y 

45.  A  cuftom  to  fever  barley  and  oats, 
and  divide  them  into  fwa-rths,  and 
to  fee  out  the  tithes  as  they  lay  in 
fwarths,  wbeit  the  barley  and  oats  ia 
cut  with  the  fey  the,  is  good,  Bro^ar/e 
v«  Mactf  39^ 

44.  A  cuftom  to  pot  the  (heaved  of  barley 
or  oats,  when  mowed,  into  Shocks',  and 
to  throw  them  in  heaps  on  the  ftubblcy 
until  enough  is  colleded  to  fet  out 
the  tithes  thereof,  is  good,  Brpgravt  *v. 
Maetf  393" 

4  J.  A  cuftom  to  give  a  reftor  tbra^iiut, 
or  a  right  of  depaftuting  fifteen  fheepr 
oil  a  common  at  all  t»mes  of  the  yeai^ 
in  lie  a  of  the  tithes^  of  fuch  common, 
is  good/  NayUr  v.  BiltoKj  399 

46.  A  cuftom  to  itt  out  the  tithes  of  com 
and  grain  in  ftiocks,  and  the  odd  (hocka 
in  fticaves,  is  good,.  Tayler  v.  Bgammantf 

40K 

47.  A  cuftom  to  pay  five  ftiillings  an  acrey 
in  lieu  of  the  tithes  of  weld,  is  good, 
Taylor  v,  Beaumont ^  401 

48.  A  cuftom  to  pay  lb  much  a*  year  iiK 
lieu  of  tithe  hay  includes  clover-grafr 
made  into  hay,  Taylor  *v,  Beamm^mt,  j^j 

49.  A  cuftom  to  fet  otit  wlicat  by  ererj 
tenth  Qieaf  in  the  open  fteld,  in  focb  •' 
way  as  it  may  be  compared  with  thcr 


' 
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nlht  pait8>  and  to  tithe  fuch  a  qaantity 
at  a  time  as  the  number  of  mensem- 
pioyedy  the  acres  to  cut  down,  and  the 
circumfiances  of  the  weather  make  mod 
convenient  to  the  farmer,  without  being 
injurious  to  the  parfoni  is  good,  ^«- 

^o.  A  cuftom  for  the  landholders  who 
reiide  in  a  parifh  to  pay  nine  pence  an 
acre,  and  thofe  who  refide  out  of  the 
parifh  tenpence  an  acre,  in  lieu  of  all 
tithes,  both  great  and  fmall,  arifing 
therein,   is  good,   Pennell  <u.  OMtng^ 

44+ 
51.  A  cuftom  that  the  reftor  Ihall  have 
A  BVCK  in  the  fummer  feafon,  and 
A  DOE  in  the  winter  feafon,  and  the 
ruh  of  a  horfe  throughout  the  year,  in 
lieu  of  the  tithes  of  certain  park  lands, 
is  good,   Fiptr  -v.  C batman,  4^1 

j;2.^  a  cuftom  to  pay  fo  much  for  the 
tithes  of  cows,  calves,  Sec.  by  owners  of 
land  who  occupy  the  fame,  is  good  ; 
and  a  perfon  who  holds  lands  on  a  leafe 
for  three  lives  is  an  o<wner  of  the  land 
within  the  benefit  of  the  cuflom,  Haiu^ 
kins  *v,  Ckannoti^  452 

^3.  A  cuftom  to  pay  tithes  in  kind  for 
the  feeding  of  all  barren  cattle  under  a 
year  old,  and  fourpcncc  an  acre  for  all 
barren  cattle  above  a  year  old,  if  de- 
paftured  for  the  conrfe  of  one  month,  is 
good,  BaUman  'v*  Aifiroppey  464 

54.  A  cuftom  that  the  wool  of  all  fticep 
in  hand  on  the  (hearing  day,  though 
depaftured  in  the  parifh  lefs  than  a  year, 
(hall  be  taken  in  lieu  of  the  agiftment 
tithe  of  all  (heep  depaftured  from  (hear- 
ing day  until  they  are  fold,  is  bad, 
Baumam  v.  Aijlrofpi,  463 

55*  A  cuftom  to  pay  threepence  a-head 
for  (heep  agifted  between  CandUmas 
Day  and  Jbiorinfr  day^  and  a  fleece  for 
every  fcore  of  (heep  brought  in  after 
the  fecond  of  February ^  is  bad,  Battman 
V.  Aiftroppe^  463 

y6.  A  cuftom  to  pay  a  halfpenny  for  every 
fleece  of  wool  and  every  lamb  under 
five,  called  §ddi  of  nuo§i  ami  Umhty  in 
ilea  of  tithes  in  kind,  is  bad>  Btaiman 
ni.  Aiflroppfx  462 


5J.  A  cuftom  to  pay  for  every  dwelling, 
houfe  and  fire-hearth,  yard,  or  privy 
tithe,  otherw  fe  called  Jbnt  and  wnx,   * 
twopence  halfpenny,  is  bad,  46^ 

58.  A  cuftom  ftated  to  pay  for  every  calf 
under  (even  an  halfpenny,  and  if  feven 
then  twentypence  a-year,  in  lieu  of  the 
tithe  thereoiin  kind,  464 

$9.  A  cuftom  or  modnt  to  pay  fixpenco 
a-year  at  Eafler,  in  lieu  of  all  tithesj 
oblations,  and  ecclefiaftical  dues  what- 
ever, arifing  on  aU  and  fuery  or  any  of 
the  farms  and  lands  in  a  psCrticuIar  town, 
(hip,  is  bad,  Heatbioti  1*,  Appleton^  478 

60.  A  cuftom  ftated  thus  : — ••  That  the 
«  occupiers  of  the  ancient  cultivated 
<'  lands  in  the  townfhip  of  Symond^t 
**  fFood,  had  immemorially  paid,  at 
**  Eafler,  three  pounds  as  a  moans,  in 
*<  lieu  of  all  kind  of  tithes,  and  for  all 
*'  and  every  the  me(ruageB  and  lands 
**  anciently  cultivated  and  improved  in 
'*  Symoyia'f  Wood ;  AND  ALSO,  after 
"  Other  lands  there  xvere  taken  in  ard 
"  cultivated,  a  like  fum  of  three 
**  pounds  a-year,  in  lieu  of  the  tithea 
**  of  fuch  uncultivated  lands,  making 
'^  together  fix  pounds  a-year,"  is  bad, 
Heaticote  <v.  Apphtout  47ft 

61.  A  cuftom  that  the  farmer  (hall  bind 
his  wheat  into  (heaves,  and  fet  it  up  in 
ftiches  or  (hocks  of  ten  (heaves  eachi 
and  place  a  bough  on  ^^tij  tenth  ftich 
or  (hock,  beginning  at  that  end  of  the 
field  from  whence  he  carries  in  his  nine 
parts,  and  that  if  there  be  any  odd 
ftiches,  the  tithes  (hall  be  fet  out  in  the 
fane  manner  in  (heaves,. with  a  bough 
on  every  tenth  (heaf,  is  good,  I'he  Btjhop 
of  Exeter  *v.  Skinner,  4861 

62.  A  cuftom  that  the  fiirmer  (hall  bind 
his  barley,  and  oats  into  (heaves,  and 
place  them  in  dozens  of  twelve  (heaves, 
each,  with  a  bough  on  every  ttntl\ 
dozen,  and  that  if  there  are  any  od(^ 
dozens,  the  tithes  (hall  be  fet  out  by 
(heaves,  is  good,  Ti^e  Bijhtf  of  Exetrr 
V,  SkinKery  486 

6^^  A  modm  to  pay  twenty- feven  ponnds 
a-year,  in  lieu  of  the  tithes  ol  farml 
wonh  fix  hundred  pounds  a-year>  dif* 
allowed,  B§wlf4  v*  Copier ,  ^19 

O  0  J  ^^^  A. 
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64.  A  cuftom  for  all  the  oc9upicrs  of 
hoofes  in  a  particular  townih  p  to  pay  a 
U.'t  penny,  in  lieu  of  the  tithes  of  hay,  is 
voidt  Travs  if»  Ux!en,  531 

65  A  cuftom  to  pay  fixpcncc  for  every 
lamb  depailorcd  in  the  Jnc/e/ures,  and 
fourpcnce  for  every  lamb  drpfturcd  in 
the  C  w»,'^n.  an.i  Lahts  of  a  parifhi  in 
licpofthc  tithe  of  lambs,  is  good,  D^y 

V.  Lakty  53^ 

66.  A  cuftom  to  pay  two  ftiillings  and  fix- 
pence  for  every  >w,  in  lieu  of  tithe 
pigs,  is  good.  Day  <u.  Laki,  536 

CYDER    AND    PERRY. 

A  cuftom  to  pay  threepence  a  pipe  of 
^yder  in  a  particular  divifion  of  a 
parilh,  in  lieu  of  the  tithes  thereof,  and 
twopence  a  pipe  in  all  the  reft  of  the 
parifti ;  and  that  if  the  owner  fell  the 
apples  he  (hall  pay  the  tenth  penny  they 
produt;c,  ftatcd,   Serjeaunt  «v.   Aatant^ 


to  feed  hogs  with  within  the  pariSi  of 
Gretn  wu  b^  IViljon  i\  MaJon%  28  5 


D. 


DECUMAN  9. 

The  vicar  of  the  parifti  of  Saint  Decur 
man's,  in  Somerjerjhire,  is  only  entitled 
to  twopence  a  cow  in  lieu  of  tithe  milk ; 
to  fixpence  for  every  calf  fallen,  fold,  or 
killed,  in  lieu  of  tithe  calves;  to  one 
halfpenny  for  every  calf  reared  ;  to  one 
penny  for  every  ancient  garden  ;  and 
to  one  penny  for  every  acre  of  grafs  cut 
or  mowed  in  the  firft;  year  after  the 
tillage  thereof,  CUe^ves  «z;.  Kn)fon,  447 

DENNY    ABBEY, 
Sii  Watbrbeach* 

DEPTFORD. 

The  vicar  of  Diptf^ri^  in  Ktnt^  is  not 
entitled  to  the  tithes  of  thi  W«ur  Com 
M'ih  or  to  the  tithes  of  the  IVinJ  Mill 
lifed  for  the  purpofe  of  giindiog  n^eal 

'3 


E. 


EAST    HAM. 

1.  The  vicar  of  Eaft  Htm,  in  Chtjhire^ 
is  entitled  to  the  tithes  of  potatoes 
planted  in  the  fields,  Tru*vis  <v.  GelU 

37a 

%,  The  vicar  oi  Eaft  H^m  is  only  entitled 
to  a  mcdfis  of  forty  ftiillings  a-year  ia 
lieu  of  the  fmall  tithes  ariiing  on  the 
Demeffte  LanJs  of  the  manor  of  Nether^ 
pocle^  Travii  V.  Oxtcity  531 

3.  The  cuftom  for  the  occupiers  of  cer- 
tain farms  in  the  townftitps  of  LittU 
Sutton  and  Great  Sutton  to  pay  a  titha 
penny^  in  lieu  of  the  tithes  of  liay  in 
kind,  is  void,  Trwuis  *v,  Oxton,      531 

4.  The  vicar  therefore  is  entitled  to  the 
tithes  of  hay  of  the  faid  townftiips  in 
kind,  Tra<vis  1;.  Oxten,  531 

5.  He  is  alfo  entitled  to  agiftment  tithes 
for  all  barren  and  unprofitable  cattle 
fed  on  lands  in  the  feveral  townftiips  of 
Great   Sutton,   Little  Sutton,   and  Baft 
flam^  Tra*vis  <i;«  MaJ'onx  53 1 


E  L  S  T  R  E  E. 

\ .  The  rcftor  of  Elftree,  in  Ilertfordjhire, 
is  entitled  to  the  great  and  fmall  tithes 
of  the  parifti  of  hljlrce,  and  alfo  to  the 
tithes  arifing  on  Barham  Wood  Commot^ 
in  kind,  darie  *v,  Roaei,  488 

2.  The  inhabitants  of  Efiree  cannot  turn 
in  ftieep  to  graze  on  Barham  /^c«// 
CcmmoMj  but  it  is  oj^n  to  every  other 
kind  of  commonable  cattle,  C/arAe  *u. 
Roads,  489 

3.  Siuare,  Whether  there  are  not  cer- 
tain mojujes   in  the  parifti  of  Elftrte, 

489 

E  R  I  T  H. 

The  vicar  of  Er:th,  in  Kent,  is  entitled 
to  the  fmall  tithes  of  the  parilh  in  kind. 
Gilhertv.  Brook^  476 

ERRISWEIX. 
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ERRISWELL. 

The  rcftorof  Errifiwelly  in  Suffolk^  is  en- 
titled to  the  tithes  of  ail  rabbits  taken 
in  the  warrens  and  borders  of  the  parifh, 
and  fold  by  the  owners  or  occupiers 
thereofi  Ball  'v.  Rcbinfon,  470 


EVIDENCE. 

I.  ^<tri^  Whether  a  modus  of  four 
pounds  a-ycar,  in  lieu  of  the  tithes  of 
land  kncicntly  worth  forty  pounds,  be- 
in^  the  exad  tenth  part  of  the  value,  is 
evidence  of  its  being  a  good  modus^ 
Noeiv.  Burgisp  272 

z.  A  depofitlon  refpedling  mtdu/is  not 
allowed  to  be  read,  Sait  *v,  Swaine, 

299 

3.  A  copy  of  an  anfwer  not  allowed 
to  be  given  in  evidence.  Salt  *u.  Swaine, 

299 

3«  An  indenture  between  the  owner  of  a 
village  and  the  vicar  of  a  parifh  made 
with  the  confent  of  the  patron,  and  re- 
citing that  a  certain  modus  had  been 
paid,  and  continuing  the  payment  of  it, 
18  no  proof  of  its  legality,  L/oyd  <z/. 

Mortimer,  5  I  7 

J,  Sec  alfo  FroomeVt  RawisMs,  547 


E  W  H  U  R  S  T. 

The  rcftor  of  E-wburft^  m  Surry,  is  enti- 
tled to  the  tithes  of  calves,  milk^  and 
iheep.  and  to  Eafler  offerings  ;  but 
qutere  as  to  the  tithes  of  corn  and  hay, 
and  the  lithe  wood  o( Co^fTHvooJ Farm, 
BickertOH  'V,  CbennelU  454 


F. 


FISH. 

I.  The  manner  in  which  the  tithes  of  fifli 
caught  in  the  fi{heries  of  Saint  Ewe's 
and  Megavi^evt  in  Cornwall,  fhall  be 
paid,  Williams  v.  Barotit  13a 

t.  The  manner  in  which  the  impropriator 
of  Saint  Ke*vern,  in  Corn-wall,  is  enti- 
tled to  the  tithe  of  filh,  ff^ills  'v.  Harris, 


3.  The  manner  in  which  the  vicar  of 
Madron^  in  Contnvall,  is  entitled  to  the 
tithe  of  iifh,  B&rla/e  'u.  Batten,        499 

F  L  A  N  D  E  N. 

The  YIC2LY  of  Heme!  Hemfjiiad,  xnHertford^ 
Jhirt^  or  his  curate,  is  entitled  to  the 
tithes  of  the  chapclry  of  Flauden,  Stir- 
ling  1/.  King^  87 

FORD. 

The  reftor  of  Ford,  in  Shrop/hire,  is  enti- 
tled to  the  tithes  of  the  coppice  wood 
and  black  poles  cut  in  Biekley  Coppice, 
Amler  v.  Jack/on,  225 

F  R  A  M  D  E  N. 

The  vicar  of  Framden,  in  Suffolk,  is  enti- 
tled to  the  tithes  of  tlie  parifh  in  kind. 
Beaumont  *v,  Shiieott,  17 1    , 

,    FREETHORPE. 

The  vicar  oi Feeetborpe,  in. Nor/olA,  is  en- 
titled to  the  tithes  of  clo<ver  bay  arifing 
in  the  pari(h,  Wbite  v.  Read,  158 

a.  The  vicar  of  Frtetborpe  is  only  entitled 
to  a  modut  of  one  pound,  n'ne  (hillings, 
and  twopence  a-ycar,  in  lieu  of  the 
tithes  of  Good's  Marjh,  Holly  Holmes 
Marjb,  Great  Mill  MarJh,  Upper  Dar^ 
Uy^  Lvwer  Darley^  Longferd  Marjb, 
Little  Mill  Marjh,  and  LittU  Darley, 
Emmet t  i/i  IV bite,  2 1  C 

FROME    VANCHURCH. 

1.  The  reftor  of  Frome  Fane  bur eb,  in 
Dorfetjbi^e^  IS  only  entitled  to  a  modus 
of  one  (hilling  and  twopence  a*year  in 
lieu  of  the  tithe  of  milk,  cows,  and 
calves,  ari(ing  in  the  out- tithing  of 
Catttfleek,  Cburcbill  <v.  Cabell,  108 

2.  The  lands  called  Cbentinarle  Farm  lie 
in  the  out-tiching,  Cburcbill  v.  Cabel, 

110 


FRUIT. 

1.  A  modus  of  fourpence  for  every  or- 
chard, in  lieu  of  the  tithes  of  all  fruit 
trees,  is  bad,  Torriano  v.  Feafl,     62 

notie 

2.  A  cuftom  that  for  meat  pears  and 
apples  for  fale   the    tenth    bn(hel  is 

O  o  4  payable 
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payable  at  the  tr€«,  but  that  when  the 
owner  gathers  them,  giving  notice  thereof 
to  the  vicar,  or  when,  upon  requeft  made 
by  the  vicar,  the  owner  hoiifcs  the  tithe 
pears  and  apples,  and  fells  them  with 
his  own,  he  fhalJ  pay  at  EajUr  the  tenth 
penny  of  what  they  produced,  difallow- 
cd,  Serjiauni  v,  J^/eanff  262 

F  y  R  Z  E. 
J.  ^arfi  Whether  furze  cut  upon  an 
cftate,and  ufed  ior  the  purpofe  of  firing 
a  lime.kiin,  the  Jime  of  which  \% 
entirely  ufed  for  the  making  of  manure 
to  improve  the  land,  or  the  burning  of 
bricks  to  repair  the  buildings  of  the 
fiid  cftatc,  be  titheablc,  Tatemaa  'v. 
Cox.  -  3^7 

t,  rurze  ufed  for  burnin^of  lime,  though 
the  Ilmc  be  ufed  for  manuring  the  farm 
lands  and  other  purpofes  of  liu (band ry 
thereon,  Oiall  pay   tithes,    P^,foI^  -v. 

■    BatiLj,  '  -^j 

3.  Furze  cut  on  a  large  common  in  right 
of  lands  holden  in  another  pa rifh,  and 
ufed  for  the  burning  of  lime  to  make 
bricks  which  arc  entirely  ufed.  for 
the  noceifary  repairs  of  the  farms  in  the 
parifti  where  the  land  lies,  ihall  pay 
tithe  to  t j-.e  vicar  of  t!ie  parifli  in  which 
fuch  furzi  was  cut,  EiLs  «t.  Ferptor, 

382 


G. 


GARSTAJ^G. 

1.  The  dcmcfnc  lands  of  the  manor  of 
Piiling,  in  the  parilh  of  GarJUng^  in 
L'anccpviy  although  they  were  for- 
merly parcfl  of  the  abbey  oi  Cocktt^ 

Jandy  ami  tithe  free  in  the  hands  of  the 
abbot,  are  liable  to  tithe,  To'wnUj  v. 
Itcfuiin/cn,  '    '  -ij 

2.  Sec  9l{oTovLnlsy  0/,  Tomlin/ea,        336 

GEESE. 

i<  A  cuftom  that  if  the  owner  have  ten 
goflings  hatthcd  in  the  parifh,  the  vicar 
fliaU  h^vc  one,  but  that  if  he  have  only 


feven.  the  vicar  to  have  one  m  payio^ 
otve  birthing  a  goflxng  from  feven  to  texW 
the  tithe  gofling  to  be  taken  away  at 
two  months  old,  rejeded,  Salt  'u. 
Swaintf  398 

2.  A  cuftom  to  pay  one  gofling  if  thp 
number  exce^  feven  and  be  under 
feventeen  ;  two,  if  above  feventecn  and 
under  twenty-fevep  ;  and  one  for  every 
ten  above  feventeen,  difallowed,  Tis^M'-  . 
ley  1/.  Temih/oii',  34Z 

GILLINGHAM. 

The  vicar  of  GiliiHghami  with  the  chapel* 
ries  of  Motti/tomb^  Eafi  0'z;#r,'and  Weft 
0'ver,\nDcr/tfJ^iftlzntiCTiedf  is  entitled 
to  the  .froall  tithes  of  the  chapclry  of 
Mutijiomb  in  kindj  Hume  ^v,' if 'right  J 

520 

G  L  O  S  S  O  P. 

The  impropriator  of  the  rcflory  oiGhJhp 
Dale,  in  Derhyfi-n^  is  entitled  to  the 
tithes  of  corn,  grain,  and  other  great 
tithes,  arifmg  in  the  village  of  C^rjr^/^^, 
othcrwife  called  Mumfhtf  FieU,  In  the 
faid  pariih  and  county,  the  Duke  of 
Norfolk 'V.Taylyry  112 

G  N  O  S  A  L  L. 

The  impropriator  of  the  tithes  of  the  pa- 
rifli of  iyH'jcUi  in  'Stf'JfofaJhin^  is  en- 
titled to  the  Jixtftntb  fan  of  the  com 
and  grain,  and  the  tiub  pott  of  evcty 
Other  titheable  matter  ariftng  on  the 
lands  belonging  to  Walton  Gr^uge,  La 
C!ir§  'v,  ^tf«#i,    '  54  ^ 

GRANGE    DE    LYNGS. 

The  large  uzfX  of  land  called  Gta»gf  de 
Pj^gh  adjoining  to  the  parifti  of  Byjcmt^ 
in  Linair.Jh'Tt^  is  not  titheable  to  the 
redlor  of  Rjjomt ;  and  qn^re^  if  It  be 
not  tithe  free  while  in  the  manurance 
of  the  owner  of  the  inheritance,  aa 
having  formerly  been  parcel^  of  the" 
monaitery  6f  Bariingj,  a  monaftery  of 
the  Pramonjlretenfian  oraer^  £ru  v« 
Cbaplhi  4J09 

G  R  I  M  S  T  O  N. 

The  impropriator  of  Grimfiou^  in  Dor/ft* 
Jbire^  is  entitled  to  the  tithes  of  Lamg^ 
ford  FoffHi  Hinning  v,  WUIisy  ag 

grittlinGton: 
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grittlinotOn. 

The  rcftor  of  GritdirgtQn,  in  Wiltjbin. 
is  entitled  to  the  tithe  of  milch  cows 
imd  calrcs  in  kind«  Poilctk  *u,  Se^jiant^ 

•  377 

G  W  I  N  E  A  R. 

The  Ticfir  of  GwhfMr^   in   CorawaU,  is 

'  entitled  to  the  tithes,  except  of  corn 

9nd  erain,  arifing  on  the  two  eftates 

palleq  Drewal/as  and  S^farvatin  kind^ 

BiMMtlt  V.  Tocktr,  '460 


H  A  L  T  O  N. 

f  •  The  renter  of  Halton^  in  Laut^Jhirh  14 
entitled  to  the  tithes  of  com,  hay  made 
on  the  natural  meadows,  turnips,  and 
depaftaring  of  cattle  on  the  Dtmtfnt 
Lamas  belonging  to  ^iz//M  Hall^  in  kind, 
Wttberhead  *u,  Bradfia'wt  426 

%.  But  it  feems,  that  he  is  only  entitled  t^ 
one  penny  a  rood,  in  lieq  of  the  tithes 
of  hay  and  clovec  grown  on  the  Low 
Grounds f  Witbirbtad  'V.  Rradjhaiju^  ^l% 

3»  The  particular  kinds  of  grounds  which 
'   axe  conddered  Lty  Grounds  defcribcd, 

426 

^.  The  mill  built  on  the  fcite  of  the  Manor 

'  Mtilin  this  pariAi  is  an  antitni  miU,  and 

fxee  from  tithes j  434 

HAMPTON. 

The  re^^or  oi  MincbinbamptoKf  in  Glou^ 
eeflerjbirt,  is  entitled  to  the  tithes  of  tb'e 
Do%vn  and  tbt  Sbeef  ITalk^  Heaian  'v. 
MiiUr^  373 

HARBURTON. 

The  owner  of  the  tithes  of  Harburlon  and 
Hollynjoelly  in  Devonjhin^  is  entitled  to 
verbal  notice  from  the  farmers  to  attend 
and  fee  the  corn  juftly  tithed,  Hiilyar 
V.  Trijif  U9 


HARNAGE    GRANGE.    . 

The  farm  and  lands  called  tiarnagt  Grange, 
in  the  parilk  of  Circ^r,  in  Sbropjbire,  ai« 
not  tithe  free,  although  they  were  £x- 
merly  parcel  of  the  monadery  of  Byld, 
the  monks  of  which  were  of  the  Cifler* 
tiam  ordtr,  Jdsms  v*  H^fM^ar$  7 

H  A  R  P  T  R  E  E, 

1.  There  is  a  mo^s  of  twopence  an  acre 
payable  for  all  land  in  the  pari(h  of 
ff^tfi  Harptret,  in  Somor/nftrirt,  when 
fuch  lands  axe  mowed  and  the  produce 
made  into  hay.  in  lieu  of  the  tube  hay 
of  fuchlandsy  Brickdalo  <v,  EarUf  422 

2.  But  fuartf  if  there  is  not  a  di((indion 
in  this  parifh  between  aitti$mi  wuMdomt 
and  moaiTM  ^aadows  as  to  the  above 
tModuSf  Bricidak  *u»  Earte^  42  j 

H  A  S  C  O  M  B. 

The  tt^ox  of  Hafeomb^  in  Smrrj^  is  enti- 
tied  to  the  tithes  of  Lodge  Fmrm^  Mark* 
niitb  Farm^  Parkbatcb  Farm^  Giiet 
Farm,  and  Spring  FiMi  in  kind,  Horien 
*v»Goddard^  14  J 

HATFIELD. 

■  "  « 

!•  The  vicar  oiKimg^s  Hatfitld^  otherwife 
called  Hatfitid  BrondOak,  in  the  county 
of  Eff'ex^  is  entitled  to  tithes  in  kind  of 
all  wood  and  underwood  felled  and  cut 
in  Poplar* i  H^ood^  in  Carttr*s  Gro<ui%  and 
in  {bi  Brun/tfid  ^aritr  of  the  parifh, 
IVrajf  t>.  jQCilyn,  204 

2.  He  is  alfo  entitled  to  the  tithes  of  wood 
in  kind  in  IValUr  sGro've^  Baji  Springs 
Ro/e  Wood^  and  Garland  Springs  and  alfo 
to  the  tithes  of  hops,  wool,  apples,  an4 
other  fmall  tithes,  fFraj  *u,  Barringten^ 

479 

H  A  Y. 

I.  Coarfe  grafs  cut  and  made  into  hay,  in 
order  to  fupply  the  place  of  draw, 
and  ufed  for  ropes  to  cover  a  hay  flack, 
or  to  thatch  with,  is  not  titheable, 
Tborpt  <z/*  Bendlowtjy  40 

2t  A  modm  to  pay  two  ihillings  an  acre 
for  meadow  mowed,  and  one  fhilling 

and 
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and  fourpencc  an  acre  for  upland  grafs 
grounds,  is  too  rank,  Torriano  *v.  Frafi, 

6z  not  it 

3.  A  bill  for  the  tithes  of  a  few  cocks  of 
luihyhay  difmifled,  Morton  v.  Goddardt 

149 

4.  Clover  hay  is  titheable  as  a  fmall  tithci 
Wbitt<u.  Rtod,  158 

5.  ^arty  Whether  a  modus  to  pay  two- 
pence for  every  day's  math  of  meadow 
ground,  and  one  penny  for  every  day's 
math  of  ley  ground,  in  lieu  of  tithe  hay, 
be  good,  Tdiylor  <v.  Eurdley^  234 

6.  A  cuftom  to  make  the  firft  crop  of  grafs 
into  hay,  in  lien  of  tithes  of  the  fccond 
crop,  is  good,  fFoodv.  Harri/on,   252 

7.  The  manner  in  which  tithe  hay  (hall  be 
fct  out  when  it  is  agiipd  to  fct  it  out 
in  fwarths,  Ihbetfon  'u.  Hurft^  279 

S.  A  cuftom  that  inhabitants  fliall  pay 
twopence  an  acre  for  all  meadow  and 
pafture  land,  in  lieu  of  the  tithes  of  hay 
and  of  the  agiftment  tithes  of  the  after- 
grafs,  excepting  fuch  lands  as  were 
lummer  eaten  and  not  mowed  ;  and 
that  outdwillrs  fhall  pay  tenpencc  «n 
acre  for  the  meadow  and  paftare  land 
they  had  in  the  parifh,  including  all 
grafs  lands,  whether  mowed  or  eaten,  is 
good,  Sbaw  v,  Robin/on^  32.6 

g.  It  is  no  excufe  for  not  fetting  out  the 
tithes  of  hay,  that  the  parfon  did  not 
come  to  fee  it  properly  fet  our,  on  no- 
tice given  to  him  that  the  mowing  was 
in  the  grafs- cock, and  ready  to  be  tithed, 
Smitb  'V*  Maundnili  333 

10.  A  cuftom  that  when  certain  lands, 
which  are  tithe  free  in  the  hands  of 
the  owners  of  the  inheritance,  are  let 
to  tenants,  fuch  tenants  ftiali  pay  one 
penny  only  a-year  to  the  parfon  in  lieu 
of  the  tithe  hay  thereof,  difallowed, 
Townlij  <Vm  TomlinJ'Qn»  342 

'II.  A  cuftom  to  make  hay  into  winrows, 

n  and  then  to  divide  them  into  equal 

' )  parts,  and  to  fet  out  the  eU^nttb  fart  of 

luch  hay,  without  quoilingit,  as  and  for 

tbi  titbit  thereof^  is  good,   Hnrd  *v. 

Buxton^  381 

ta.  A  cuftom  to  pay  fo  much  in  lien  of 
tithe  hay  and  agiftment  tithes  extends 


to  clover  grafs,  whether  mowed  or  fed» 

Baylor  V.  Beaumont t  40 1 

13.  A  cuftom  to  pay  one  penny  an  acre 
for  every  acre  of  grafs  mowed,  the  firft 
year  after  the  tillage  thereof,  in  lieu  of 
the  tithe  hay,  is  good,  CUrutt  v.  Ktyf^ 
ton^  447 

14.  A   cuftom    for  all  the  occupiers  of 
houfes  in  particular  townftiips  ro  pay  a 
////  fmnjt  in  lieu  of  tithe  hay^  is  void, 
Travis  v.  Oxton,  531 

HEDGEROWS. 

1.  Wood  cut  from  hedgerows  for  (ale  is 
titheable,  Hoit  <v.  Buckf  23 

2.  Wood  cut  from  hedgerows  for  fuel  is 
titheable,  Timmins  «v.  JVaugbt  90 

HEMEL    HEMPSTEAD. 

1 .  The  curate  of  the  chapel  o{  Bovivgdom, 
in  the  parifti  of  thmei  Hemp fi tad ^  in 
He^ffordjhiret  is  entitled  to  an  annuity 
of  ten  pounds  a-year,  Stirling  v,  Bur^ 
rougb,  75 

2.  And  to  the  tithes  of  the  chapelry» 

Stirling  <i\  Kingf  87 

HEMP. 

A  cuftom  to  pay  one  penny  for  the  tithes 
of  any  fmall  quantity  of  hemp  fown  in 
the  parifti.  by  an  occupier  of  lands 
therein,  is  bad,  Bo/cawsu  v.  Rohrit^ 

HEMSWORTH. 

The  manner  in  which  the  xedor  offfm/" 
ivcrtb,  in  To*kJbirey  IS  entitled  to  the 
tithe  of  the  fccond  crop  of  clover  hay  ; 
of  turnips  fed  off  by  flieep  which  has 
paid  tithes  ;  and  of  the  depaftaring  of 
lambs  fatted  for  fale.  Wood  tt.  Hurrijom* 

250 

HIQHWORTH. 

The  vicar  of  H/gb^^ortb,  in  Wiltjhin^  \% 
entitled  to  the  tithes  of  clover  feed,  rye 
grafs  feed,andfaintfoin  feed,  Ctarhv. 
Stapitr^  12 1 

H  I  G  L  E  Y, 

The  vicar  of  Higify,  in  SbrofJ&irf,  isenti- 
tied  to  tlie  fmall  tithes  of  tbe  Woodmd 

EftMo, 
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Eftati^  and  ih€  ClawerUy  Landt  in  kind, 
excepting  firewood^  for  which  ajmcki 
penny  is  payable  yearly>  FUming  'v. 
Brown,  1^4 

HOLBEACH. 

The  manner  in  which  the  vicar  of  Hoi- 
hiacb,  in  Lincohjh'ie^  is  entitled  to  the 
tithes  of  the  vicaraee»  and  particularly  of 
hay,  (hcep,  and  agiftment  tithesj  ^tlln 
*!'•  tiafueyy  1^6 

Z.  See  alfo  WHUs  v.  Foiberingbam,      330 

HOPS. 

X.  Tithes  of  hops  (hall  be  accounted  for, 
although  no  demand  w  is  made  for  the 
fame  until  they  have  been  dried}  bag- 
ged, and  paid  the  duty,  Joni$  -v.  Fleet, 

72 

.*.  A  cuftom  to  pay  the  tenth  pound  of 
hops,  when  gathered  and  dried,  dated, 
£id/ord  v»  ^ambeii,  514 

H  O  R  N  S  E  y. 

The  rcftor  of  Ihmfey,  in  Middle 'tx^  is 
only  entitled  to  fourpcnce  an  acre  from 
the  occupiers  of  lands  therein,  in  lieu  of 
all  tithes,  both  great  and  fmall ;  the 
agiftment  of  cows  and  other  cattle  ;  and 
all  other  redorial  demands  ariilng 
therein,  Llwyd  %/.  ^ro<wn,  j  06 

HORSES. 

I*  If  a  gentleman's  coach.horfes  are  em- 
ployed occafionally  in  drawing  manure 
from  the  parifh  in  which  the  owner 
lives  to  his  farm  in  an  adjoining  pariili, 
or  are  otherways  ufcd  for  purpofcs  of 
profit,  as  by  fetching  coals,  bricks, 
wood,  Sec,  tithes  are  payable  for  de- 
pafturing  them,  Tbor^g  v*   Benaiou.ei^ 

39 

2.  Brpod  marcs  taken  in  to  feed  at  fo 
much  a  week  pay  an  agiftment  lithe, 
Hugili  *v»  CcateSy  n  ^ 

3.  Horfes  kept  for  a  poft-chaife  pay  agift  - 
inent  uthe,  fViilu  *v.  Haweyj  1 99 

HOUGHTON. 

|,  The  reftor  of  Hongbton^  in  the  county 
of  Difrbam^  is  entitled  to  the  great  find 


frrall   tithes  of  the    parifti  in     kind 
Tk^rpt  a;.  Btndlowis,  38 

2.  The  redor  of  Qrtat  Hongbtony  in  Nor^ 
tbtmpunjbirty  is  entitled  to  the  great 
tithes  in  kind,  and  to  two  ihillings  an 
acre,  or  to  four  (hillings  a-head,  for  the 
tithes  ofdepafturing  barren  cattle,  Good* 
feUoiAt  1;,  Roberts,  9qi 

HOOKER'S    RENTS. 
Sit  Aldgatb. 

HUCKLECOTT. 

Su  CUURCHDOWN. 


L 

I  C  K  L  E  F  O  ,R  D. 

The  vicar  of  hkUfirdcum  Pirton,  in  ffgrt^ 

frafly.re,  is  entitled  to  the  tithes  of  hay, 

to  all  f.nall   tithes,  and  to  Ea/itr  oflfer- 

xngs,  from  the  occupiers  of  land  in  the 

manor    of    Pirton,     Barrett    n,.    Fu^ 

14 


K. 


K  I  L  V  I  N  G  T  O  N. 

rorkJb:re.  IS  only  entitled  to  receive 
from  the  owner  of  the  grounds  called 
Wall  Park,  one  buck  in  the  fummer 
leafon,  and  one  doe  in  the  winter  feafon. 
and  grafs  or  pafturc  for  one  gelding  or 
njarcon  the  faid  grounds  throughout 
the  year,  in  lieu  of  all  tithes  whatfoevcr 
arifing  on  the  faid  grounds.  Piper  v. 
iabapman^  ^    .     g 

2.  The  occupiers  of  lands  in  this  parifli 
are  not  bound,  by  any  cuftom  in  the 
panlh,  to  fet  out  their  tithes  in  (hocks. 
neks,   and  cocks,  Pipw  <v.  Qbapman. 

449 
KINALTON. 
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K  I  N  A  L  T  O  N. 

There  arc  certain  lands  irr  the  parifh  of 
Kstakc^f  in  Noitingbamjhiri^  that  pay  a 
moJus  of  three  pounds,  twelve' ihillings^ 
aDd.two|xnce,  to  the  vicar  of  Kinattofty 
and  feren  Ihillings  and  tenpence  to 
the  vicar  of  the  adjoining  parifli  of 
Coljion  B^J/itt^  in  lieu  of  all  tithes  both 
great  and  ftnall,  except  the  tithe  of 
^g&s,  Noelv,  Bur  gin f  270 

p.  The  reafon  of  this  coftoni  dated,     274 

KINGSCLERE. 

The  vicar  of  Kingfthrtf  in  Hampfhirey  is 
entitled  to  the  tithes  of  all  grafs  feeds  in 
the  pariih,  and  to  the  tithes  of  corn, 
grain,  and  all  other  great  and  predial 
tithes  in  the  vills  of  Laputee  and  BaU 
tejhamy  and  the  lands  called  Dt  La  Htthty 
^pulttt  V.  Batefi  466 

K  N  O  W  L  E, 
f<#  Bedminste^. 


LAMBS.    - 
^ei  Shebp  and  Lam^s* 

LANDULPH. 

The  Tt^oT  of  Latfiiuipb,  in  CormvaUy  i| 
only  entitled  to  one  penny  at  MtcbafU 
mat  for  every  milch  cow.  in  lieu  of  tithe 
milk  ;  and  to  twopence  a  hoeihead  of 
cyder  in  lieu  of  the  tithes  of  the  apples 
of  which  it  was  made  ;  but  qinere^ 
whether  he  is  entitled  to  the  other  tithel 
ip  kind,  BtJfordv.  Samieii,  ^14 

LAUGHTON. 

\,  The  prebendary  of  Laugktou,  lt\  Tori' 
fiirty  is  entitled  to  the  great  and  fmall 
tithes  of  Dttp  Carres  Farm,  StubiiHg*s 
Farwy  and  the  Ho^fi  Cour/ty  in  the  pariQi 
of  ^outb  Jnfiofy  in  kind}    R»girt  v. 

Parkin,  296 

2,.  ^ierty  Whether  the  prebendary  of 
Lukgbton  is  entitled  to  tithes  in  kind, 
ox  only  10  Jixpenny  modujh  in  lieu  of  the 


tithe  hay  of  certain  lands  in  S$mth  Am 
ft  on,  Nonb  Anftent  and  W^ctnfetUy  Rtgt  r 
«V.  Twibeti,  472 

3.  ^ierfy  ^^Tiether  there  is  a  m^Jms  of 
two  fhil  ings  a-year  payable  to  the  pre- 
bendary in  lieu  of  the  tithes  of  the 
cftate  called  Cottenli  lVooJs,\ti  the  town- 
(hip  oHVoedfefiy  in  the  pariih  oiAaftn^ 
Rogers  'V*  Cbampion^  47  j 

LEACHLADE. 

1  he  vicar  of  LeachUJiy  in  GUuetflirfi>tr9^ 
is  entitled  to  the  tithes  of  tbt  Pritry 
Lands  in  kind,  and  to  madufes  of  nine- 
pence  a  cow,  and  threepence  a  calfj  in 
lieu  of  the  tithes  thereof,  BnvsUs  tOm 
Luckett^  i2| 

LEASE. 

X.  A  leafe  of  tithes  cannot  be  taken  acL 
vantage  of ^y  a  purchafor  of  the  eftate* 
unleis  it  is  afii^ne4  to  him»  Bmrbit  <v. 
Biliot,  17S 

2*  Specific  performance  of  an  agreemenc 
for  a  jeafe  for  tithes  decieed^  Rocb  v. 
Sianmerj^  2 18 

3.  If  a  perfon  holds  hx^s  under  a  leafe 
'  determinable  on  three  lives^  he  is  fo  far 
tbe  eivmr  of  fuch  lands  asi  to  be  thereby 
entitled  to  the  benefit  of  a  modus  payable 
only  by  the  onvmrs  of  lands  who  are 
alfo  omr^/Vri  of  the  fanke>  Hswitnt  <z;. 
(fbannnn^  45^ 

L  E  I  G  H  S, 

X.  The  tenth  meal  of  milk  in  the  pariflx 
of  List Ji  Lfigbst  in  FJ^exy  is  to  be  carried 
to  the  church- porch  as  the  tithes  thereof 
for  the  redor  ;  for  he  is  not  oblimi,  by 
the  cuftom  of  the  parifhj  to  £tch  it 
from  tbe  cow-houfe  where  the  cows  are 
mill^td,  Morgan  *;f.  Nivilii,  152^ 

%,  The  fame  point  again  determined^ 
Morgan  If,  Ne-vilitt  434, 

LESTRINGHAM. 

The  reflor  of  Liftringbam,  in  Thrijbiret  i^ 
entitled  to  the  great  tithes  of  the  town- 
ihips  of  Spawn/on  ^nd  App/i/nn,  and 
pa^rticularly  to  the  great  tithes  of  tbi 
Dtmi/nt  Lands  of  the  mannr  of  Spansstgton^ 

^t^OQgh  the  fs^n^e  ^ere  formerly  parcel 

9K 
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t(  the  monaftery  of  $ai9t  Mary,  near 
the  walls  of  ycri,  and  were  held)  with 
the  ie<flofy  of  Ltftringham,  in  unity  of 
pofftjfiou  by  the  proprietor  of  the  monaf- 
tcry,  Sbtpbari  v.  Hartas^  503 

LETCO.MBE    BASSETT. 

iTic  it^or  of  Leuomhe  Bojfettj  in  Btrk^ 

Jbin^  is  entitled  to  the  tithe  wool  of 

'Iheep  fed  on  Covrt  Donun  by  a  tacit 

Jbtphird  of  the  pirifh  of  IVeH  ChaHoxu 

from  the  twelfth  of  May  to  the  fixth  of 

Junty  and  then  (beared  in  M^^eft  Chalh-v:, 

and  afterwards    depafturcd    on  Court 

Down  until  they  are  foldj    Wtlls  ^, 

Pagty  299 

LIMITATION. 

A  bill  demanding  tithes  of  thirty  ytart 
difmifTed  as  to  all  tithes  which  had  be- 
coitie  due  before  Jix  years  prior  to  the 
filing  of  the  billy  Garrard  v»  ScMlar, 

LITTLE    LEIGH  S. 

S/e  Lei  CHS. 

LITTLE    T  E  Y. 
Set  Tey. 

LLANSANFREEDE. 

The  prebendary  of  the  prebend  of  L/a«» 
fat^frttdty  in  RadnorJIjirty  is  only  entitled 
to  the  fura  of  one  pound,  fix  {hillings, 
and  eight  pence  a- year  Ixovcttbe  <uuar  of 
the  parifh,  and  not  to  two-thirds  of  the 
ticarial   tithes^   Morgan  <v,  fVilliamsf 

45 » 

LLANVYNITH. 

Hie  impropriator  of  LUnvynifh,  in  Cair^ 
mmrthimjbirey  is  entitled  to  two-third 
^art$>  and  the  vicar  to  the  other  third 
part  of  the  great  and  fmall  tithes  of  the 
pari(h,  by  the  cuftom  of  which  the 
landholders  are  to  give  proper  notice  of 
the  fetting  out  of  their  tithes^  Prytks^ch 
Hf»  Thomas^  3  JO 

LOUGHBORQUGH. 

The  reftor  of  Loughbcrough%  in  Leicefler* 
Jbirii  is  eniitkd  to  the  great  and  imaU 


tithes  of  Lougbhorongb  Park  and  Widen* 
brook  CUfit  in  kind,  Bickbam  <v,  Lang-^ 
dalif  139 

LUGWARDINE. 

The  vicar  of  LugtAtardifie^  with  the  chapel 

of  S:di»t  IVeanard^s  annexed^  in  //.r"- 

fordjhlrty  is  entitled  to  the  tithes   of 

Ptior^i  Wood  in  the  faid  chapclry,  Evtns^ 

tf,'G*iuii»imf  20 

L  U  M  L  E  Y. 

The  grantees  cf  the  crown  of  the  tithes  of 
the  prebcnt^-^ry  of  LumUy^  formerly  be- 
longing to  the  deanery  of  ChdJ}  r,  arc 
entitled  to  the  tithes  of  Great  Lurnley^ 
Little  LumUyf  and  Wood/end,  and  parti- 
cularly to  the  tithes  of  thofc  lands  which 
were  formerly  ihe  Park^  and  to  thd 
lands  called  White  Crofs  and  Ho^gbtom 
Gate,  in  LtttU  LumUyf  Tbernton  v* 
Lumley^  ^^ 

L  Y  M  I  N  G. 

The  reflor  ofLyming^  in  Kent,  is  entitlod 
to  the  tithes  of  the  hamlets  of  S^nd/erd 
and  Puddlsfwortb  in  kind,    Prite   'V4 


tiviyi 


H 


M. 


M  A  D  R  O  I^. 

TTte  vicar  oiMaJror^  in  Corww^Ily  it,  by 
the  cuftomof  the  parifh,  entitled  to  thd 
tithes  in  kind  of  all  fea-fi(h  caught  by 
the  boats,  feynt s,  and  nets  belonging  to 
the  faid  paiiih  ;  and  all  boats,  fcynes^ 
and  nets  which  are  houfed  or  moored  in 
the  parifh  during  the  intcrvais  of  tlie 
fifliing  feafons,  are  reputed  and  taken  to 
belong  thereto,  Borif/e  v.  Batten,  499 

J^AIDS  MORTON. 
The  rector  of  Maids  Morton,  in  B^rkmgu 
bamjbire,  is  enthlcd  to  the  tithes  di  hay 
arifing  on  the  lands  called  the  Deep 
Meadow,  the  Middle  Mtadov.,  2mX  BuA* 
f^rd  Meadrw^  Huiton  ^i  Sfe<¥§4ts,      95 


Mains  roN 
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MAINSTON    FIELD. 
Set  G  LOS  SOP. 

MANURE. 

f .  A  crop  of  vetches  or  other  vegetables 
ploughed  into  the  ground  while  Hand- 
ing, m  or  Jer  to  meliorate  the  foil  for  a 
fubfeqaent  crop,  is  not  titheable,  Hen^ 
ning  *u.  fViiUt^  30 

2.  If  a  gentlemen's  coach -horfes  be  occa- 
fionally  employed  in  drawing;  manure 
for  profit,  tithes  are  payable. ror  depaf- 
taring  of  them,  Tborft  v>  Bendloivti, 

3.  ^^erty  Whether  fa  nee  cut  and  burnt 
in  a  lime- kiln,  the  lime  of  which  is 
entirely  employed  to  manure  the  eflate 
from  which  the  furze  was  cut,  be  tii he- 
able,  Tat  imam  *u.  Cex^  307 

4.  It  is  liable  to  be  tithed,  Pinfdd  <v. 
BartUttt  3J3 

MARSHFIELD. 

The  vicar  ofMarJhfitU^  in  GUuceflerJh'.re, 
is  entitled  to  the  tithes,  except  of  cows 
and  calves  arifing  on  Marjhfidd  Farm^ 
in  kind»  and  to  a  modu^  of  foUrpence 
a-year  for  every  milch  cow,  and  four  - 
pence  a-year  for  every  calf,  in  lieu  of 
the  tithes  of  fuch  cow  and  calf,  ML  hell 
nf%Lampard^  58 

MARSH    GIBBON. 

The  re^or  of  Marjh  GihUn^  in  Buckhz- 
beimfiire^  is  entitled  to  the  tithes  of  the 
parilh  in  kind>  Shuix,  <z/.  Guy,        164 

M  A  S  S  A  M. 

The  impropriator  of.  Mojfam^  in  TorJt-^ 

Jhtriy  is  entitled  to  the  tithes  of  wool 

and  lambs  arifing  on  Sig/wonh  Grange 

in  the  faid  parifh.  Picker/gill  <u.  Sargi^ 

fin,  275 

M  A  T  H  O  N. 

The  impropriator  of  Mathcn,  in  WorceJIer^ 
fiirif  is  emitted  to  the  great  and  fmall 
tithes  of  Spout  Farm^  Hungreen  Farm^ 
J/tf//  Court  Farjttt  and  Croft  Farm,  in 
kind.  The  Dean  end  Chapter  of  Weft- 
mnjter  *v,  CwlUam,  253 


M  A  T  S  0  N. 

The  reftor  of  Mat/on,  in  GUueefierlhtftf 
is  entitled  to  the  tithes  of  the  paiifti  in 
kind,  EdiA/ards  *v,  Burroughsy  3  74 

MEGAVISSEY. 

^uarey  Whether  the  vicar  of  Meg^vtJUy^ 
in  Cornwall,  is  entitled  to  a  tenth  part 
of  the  portion  of  fifli  given  to  the  men 
emplovcd  in  the  fifhcry,  as  the  fame  is 
brought  into  the  parifh,  as  well  from 
the  Iharcs  of  thofe  men  who  inhabit 
the  parilh  of  Megaviffet  as  from  tlic 
(hares  of  thofe  men  who  are  hired  out 
of  other  parilhes,  Williams  v.  Burom^ 

M  E  R  R  O  W. 

1.  The  redlor  of  Mn-row,  in  Sury,  U 
entitled  to  tithes  for  part  of  the  lands 
belonging  to  Temple  Court  Farm,  but 
thofe  lands,  parcel  thereof,  which  were 
part  of  Clindem  Park,  and  are  now 
inelofid,  were  formerly  part  of  the  pof- 
fciTions  of  the  priory  of  Saint  Joha  of 
Jct^/alem,  and  are  difcharged  from  the 
payment  of  tithes  when  in  the  occupa- 
tion of  the  owners,  and  when  let  to 
tenants  arc  only  fubjcft  to  a  modus  of 
ten  marks   a-year,     Street   if.    Wocf', 

266 

2.  A  pcnfion  of  two  pounds,  thirteen 
(hillings,  and  fourpence  a-year  is  due 
from  the  rtdot  oi  Mcrronu  to  the  owner 
of  thofe  lands  which  formerly  belonged 
to  the  nuns  of  Saint  Margartt,        268 

MIDDLE  TON. 

(HAMPSHIRE.) 

The  prebendary  of  Mfddltton^  in  Hamp* 
Jbire^  is  entitled  to  the  tithes  of  the 
parilh,  excepting  certain  tithes  with 
which  the  vicar  is  endowed ;  but  the 
eftate  called  Foreton  Farm,  and  the 
woodland  called  U^re  Wood,  are  tithe 
free,  as  having  been  formerly  parcel  of 
the  poffeflions  of  the  abbey  oi  WheratI, 
Woodtock  V,  Iremenger,  r ^, 

MIDDLETON. 

(YORKSHIRE ) 

The  reaor  of  Middleton,  in  the  Wecldi  tf 
Torkjbirei  is  entitled  to  the  tithes  of  a 

certain 
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certain  piece  of  land,  called  ''  Tbi 
'*  Tntlvi  Oxgangsy*  lying  in  tht 
FUtts^  and  of  the  two  doles  called 
Smang  Ck/t  and  ^^uth  Clofii  Brtary  <z;. 
Manby^  43 

MILK. 

!•  The  tithes  of  milk  confatned  in  the 
family  of  the  owner  of  the  cow$  not 
decreedy  Hugill'v.  C^tety  73 

%.  The  cow-keepers  in  the  parilh  of  Litth 
Ltigbtf  in  E/fx^  are  bound  to  carry 
the  tithe  milk  by  every  tenth  meal  to 
the  church  porch*  Morgam  v»  Neviili, 

152 

3*  Tithes  are  payable  of  milk  produced 
by  cows  entirely  fed  on  turnips,  hay, 
and  ftovery  for  all  which  tithes  had 
before  been  paid,  Btamm^ta  1;.  ShiUou- 

172 

4  If  a  tedlor  fend  his  fervant  for  the  tithe 
milk  to  the  farmer's  houfe  feveral  times 
morning  and  evening,  the  farmer  can- 
not refufe  to  deliver  the  tithe  milk  to 
another  perfon  who  comes  for  it  in  the 
redlor*s  name,  although  he  do  not  know 
fuch  other  perfon,  or  has  reafon  to  be- 
lieve that  the  rcdor  fent  him,  Smith  <z/. 
Mauudull^  332 

MILLS. 

!•  A  water  corn  mill  which  has  been 
ere^ed  time  immemorial  is  tithe  free, 
and  doth  not  lofe  this  privilege  by 
being  occafionally  ufed,  either  partially 
or  entirely  as  a  lead  mill,  Wtl/on  ^v. 
Mn/oi,  287 

s.  A  windmill  ercfted  within  time  of 
memory,  and.uled  for  the  parpofe  of 
grinding  corn  for  diftillation  for  a  per* 
fon  not  living  in  the  parilh,  pays  no 
titht,  f^i/Joa  fv.  Ma/on,  287 

3.  A  mill-formerly  ufed  as  a  tiaking  mill, 
and  afterwards  converted  into  an  oat 
mi/If  and  ufed  only  for  the  grinding  of 
oats  to  feed  the  hounds  of  the  owner 
is  not  tithcable,  fJiti  **;•  Tritftf^      365 

• 

4.  An  ancient  mill  is  not  titheable,  Hith 

^.  Triejie,  365 

^.  A  bill  for  tithes  of  a  hand  mill,  ere^ed 
for  grinding  malt,  and  worked  by  the 


hands  and  labour  of  man^   difmiiled^ 
Garrarii  v.  SehoUar^  415 

6.  A  mill  rebuilt  on  the  fcite  of  an  an* 
cient  manor  mill  is  ftill  to  be  confider- 
cd  as  an  ancient  mill;  IVttbtrbeai  v^ 
BroiiJbavL',  430 

7.  If  the  expences  of  a  mill  be  more  than 
the  profits  arifing  from  the  multure 
thereof,  it  fhall  not  pay  tithes^  fFi* 
tbirbtadv,  Bradpaw^  430 

MINCHINHAMPTON. 

The  red^or  of  Mincbinbampt^n,  in  Glouet/* 
tir/bin,  is  entitled  to  tithes  in  kindt 
both  great  and  fmall,  for  all  titheabl* 
matters  arifing  in  Hampton  Great 
Down,  Hampton  Littlt  Doiun,  and  Jflf* 
toa  Down,  He  atom  *v.  MiJUr,  ^IS 

MODUS. 
See  Custom. 

MOLESCROPT. 

The  impropriator  of  the  tithes  of  the 

townfliip  of  Mc/es  rrft,  in  the  pari(h  of 

^Saint  'John  of  Bfv  "'Ity^  in  the  county 

o^Yo  k,  is  entitleii  to  receive  them   in 

kind.  Lord  LonjaaU 'v*  Arnold^        519 

MOOR    CRITCHELL. 

The  redor  of  Moor  CriicbeUy  in   Dor/et^ 

fo:re^  is  only  entitled  to  the  fmall  pthes, 

but  not  to  the  tithes  of  corn  and  grain 

of  Moor  CriubtU  Farm^  Bingbam   Vm 

Okedtn,  26 

MORCHARD   BISHOP. 

1.  The  re^r  of  Morcbard  Bijbop,  in  Di^ 
wonjhire,  is  entitled  to  have  the  tithes  of 
hay,  clover,  and  ever  grafs  arifing  oq 
the  farm  called  Higbtr  Souibcott,  Lower 
Soutbcott,  and  Middle  ff'eei,  fet  out  in 
gra/t  cocks  and  not  in /wartbs,  ^ick 
1/.  Lane,  ^38 

2.  ^tuere.  Whether  there  is  a  madus  in 
this  parifh  to  pay  threepence  for  the 
tithe  hay  of  the  ancient  Jtint  meadow 
belonging  to  Louver  South  cot t  Farm ; 
and  one  penny  for  the  tithe  hay  of 
MMlilf'etki  i^ufck  r.  Lanf,  540 

MORPETH, 
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MORPETH. 

The  rc^or  of  Morpttb,  in  Noribumhtr^ 
land^  is  not  enttfled  to  the  tithe  of 
Aiorptth  Loiv  Comma*/  in  kind  ;  bat  to 
a  mod^Mt  of  three  Jtims  in  lien  thereof, 
*viK,  to  a  right  of  depafturtng  fifteen 
ibeep  on  the  faid  comnion  at  all  times 
of  the  yeafy  Naylcr  <v.  Bilton^         399 

MOTTISFONT.       *^ 

The  reftor  of  Motthfsnt,  with  the  chapels 
of  LozktrUy  and   Eajf  Dean,  in  HamP» 

Jhirt  annexed,  is  entitled  to  the  tithes, 
both  great  and  frnall,  of  F^rdm  Farvh^ 
Bfutrftock  Farm^  and   tbt  Ctrnmon  in 

^lund,  jQnts  *u*  Fiett^  j  I 


N. 


N  A  S  I  N  G. 

J^'tti,  Whether  there  are  riot  certain 
-  modufti  payable  to  the  vicar  of  Nafing^ 
in  Effexi  in  lieu  of  the  tithes  of  cows, 
calves,  milk,  heifers,  (heep,  wooly 
Inmbs,  pigs,  and  goflings^  Salt  v, 
i'-wMtse^  297 

N  E  S^B  I  T. 
.    $i€  Stamfordham. 

NEWTON   CAP. 

The  tithes  of  Keiuton  Cap  Common^  in 
the  coanty  of  Durham,  are  payable  to 
the  prebendary  of  Wbitton^  Cutbhtrt 
iv.  I^rigbt,  354 

NORTH   CURRY, 

^^CUftRT. 


is  fofficient  to  determine  the  compofi- 
tion.  Price  V,  E/'Oi^f  ,^>, 

2.  If  there  be  a  compoiitioii  for  tithes 
payable  on  Ladf  Day  1 760,  a  notice, 
dated  the  iijtth  of  Maf  1760,  is  fuf- 
flcient  to  entitle  the  re^lor  to  tithes  in 
kind  for  the  year  1761 9  CbmrebiU  Vm 
Cabell^  108 

3.  The  owner  of  the  com  tkhes  of  Har» 
burton,  and  Hoilywflff  in  Dtif^'mftnrt^ 
is  entitled  to  have  notice  from  the  far- 
mers to  skttend  and  fee  that  their  tithes 
are  juft jy  fet  out,  HtUyor  -€>•  Trifl,  1 3d 

4  Notice  gtveii  in  the  month  of  yamuary^ 
is  not  fufiicient  to  stvoid  a  yearly  com- 
poiition  for  tithes^  fobfiftiiig  at  Afx- 
cbaelmm  preccdbf,  WmUtr  tfm   Fnat^ 

jf*  If  a  compofittdn  expire  at  f/Btbatimas^ 
and.  the  redor  give  notice  after  that 
finie,^at  befete  any  tithes  for  the  foe- 
ceeding  year  becooie  dae^  that  he  will 
take  his  tithes  in  kind  forftich  facceed- 
ing  year,  it  is  fufficieix,  3mtb  <v. 
MaundnVf  $^z 

6*  Notice  given  on  the  nineteenth  of 
Dteember  adjadgrd  fafficient  to  deter- 
mine a  coropoStion  ending  oh  the 
twenty-fi:tth  of  the  fAme  month,  GU/t 
^.  CaU^allf  405 

N  U  N  E  A  T  O  N. 

The  vicar  of  JVir«M/or,  in  '^enmviiijhirti 
is  entitled  to  the  tithes  arifing  in  Hortom 
Field,  in  the  townihip  of  Aitithormtghl 
excepting  William's  Fi^d  and  the  Bog' 
gj  Meadow  near  Attleiorougb  Bridge  ; 
tor  the  fmall  tithes  of  which  thelt  is  a 
enodui  of  twelve  (hillings  a-year,  Heid" 
dos/ord  «•  Smitbi  Sj; 


NOTICE. 

I.  IF  there  be  a  compoiition  for  fmali 
tithes  payable  on  the  tenth  of  Oaoher 
yearly,  and  they  are  not  paid  until  the 
twentieth  of  Otizhtr^  and  the  ,  vicar 
then  indorfes  on  his  receipt,  "  Taki 
•'  Moxtct  jcu  are  under  no  agrefme^t  tvitb 
*^  mtfory:ur  vicanal  tit  bet, ^'{\ich  notice 


0. 


6RPINGTON. 

The  cuftom  of  the  pari(h  of  Orfingtoi,  in 
/Cent,  is  to  fet  out  the  tithes  of  whejt, 
tares,  and  other  grain  in  (hocks  and 
not  in  (heaves*  Gfomv,  Rriggtt    <9' 

OSIER:^. 
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O  S  I  B  R  S« 
Ofiet%  growing  od  boggf  bud  fctm  tithe. 


F. 


PENSCOMB. 

Thtf  leftof  of  Penfe9mb^  in  Ht^ifii^ipin. 
ir  en  titled  to  the  great  and  ftnkll  tithes 
of  the  fiMilhinf  kind,  GUfi  ^.  CMwal/, 

403 

P  A  D  B  U  R  ¥• 

ThtviCMf  cft^Pitifl^tt'j.  in  Bufkingh&mjbhre^ 
ii  entitled  te  Yni  tithes  in  ki(Ki,  and  to 
J'4/0(rr  Qffetittg9  at  the  rate  oftwopence 
^headf  Haifiiod  <v*  Mtrry^  66 

PIGS. 

U  A  JW4W  to  p«y  two  ihiiliaga  and  fix- 
pence  for  every  farrow  of  pigs  is  too 
lank.  TirHaito  n>»  Fia/,  62  M/i# 

3.  The  third  pig  in  feven  is  the  tithe 

thereof.  H^hoM  v.  G^^idsr^,  149 

5.  A  mot^vs  of  one  (hilling  in  liea  of  the 
tithe  pig  difallowed*   /////  v.  Ma»M, 

167 

4*  A  fpecial  manner  of  tithing  pigs  ftaied 
and  difallowed,  Serjeammt   *v*  Adimm^ 

262 

5.  Acuftom  that  if  aftjr  «<tt«#rof  lands, 
have  ten  fucking  pigsy  the  vicar  (hall 
haire  one  but  that  if  he  have  only 
ieven»  the  vicar  (hall  have  one  on  pacing 
one  halfpenny  for  rach  pig  from  (even 
to  ten.  and  taking  the  tithe  pig  away 
at  a  fortnight  old»  lejedlcd,  «S«/r  t/. 
S'wmmi^  29S 

6.  A  ciiftom  to  pay  one  pig  if  the  num* 
ber  exceed  feven,  and  oe  under  feven** 
xtjcxi  ;  two  pigs  if  above  feventeen  and 
under  twenty-fcvcn  ;  and  one  pig  for 
every  ten  pigs  above  feventten,  difai- 
lowed,  Tfi-wwiijf  oh  Tomlii/on^  342 

7.  Acuftom  to  pay  two  (hiliings  and  fix« 
Vol.  III. 


Ence  for  tvtty/aw  kep(  in  a  pari(b  in 
in  of  tithe  pigs  is  good,  Daj  ^.  Lmhf 

1^  ILl  i  N  O. 

n  The  owner  of  the  tith^  of  the-  n»Vft* 

(kipof  PtlUmgt  ia  the  partih  of  G*«r. 

J^^gf  in  Lmnfafirrti  is  eiititM  to  the 

tithes  io  kind  arifing  in  the  mtdofof 

PiUimgi  T9WMiiyv.T^m/$9^  31 

%.  The  tenement  in  the  townfhip  of  Pik 
ihgf  called  Hjk*th*$  Farm^  pays  a  modmt 
often  (hillings  a-year,  in  lien  of  tithes, 
Twwnhy  v.  Tomliti/dHt  3  j 

}•  ^^rty  If  there  are  not  wniupn  payable 
in  lieu  of  the  tithes  of  the  other  lands  in 
the  townfhip  of  Pilii^gi  Ttnumiij^  ^. 

4*  That  part  of  the  town(hip  of  Ptttng 
which  was  formerly  part  of  the  monau 
tery  of  Cockerfmud^  a  moaaftery  of  the  - 
Prtmonftrmttfffisn  •rder^  is  not  exempted 
from  tithes  when  in  the  immediate  oc- 
cupation and  manurance  of  the  owner 
of  the  iaheritance,  fownieyv.  To^ta* 

M  33^ 

{.  There  is  a  mtdui  of  twopence  a-ycar 
in  liea  of  the  tithes  of  garden  ftufFf  in 
the  town(hip  of  Pilling  ;  and  twopence 
a  cow  that  has  a  calf;  one  p^nny  a  couK 
that  has  no  calf,  in  lieu  of  tithe  mHk 
and  calves,  9Wii/or  <&.  Jomlin/on^  341 

6.  There  feem  alfo  to  be  mediiftt  in  lieu 
of  the  tithes  of  com,  griun,  and  hay, 
T^wniij  *v*  T^mlin/jw^  341 

PLEADING. 

t.  To  a  bill  brought  by  the  leflee  of  an 
impropriator  for  the  tithes,  the  impro- 
priator muft  be  a  party,  Uinning  a;. 
MO////,  29 

2.  A  bill  to  recover  the  moiety  of  the 
tithes  of  a  particular  townfhip  need  not 
make  the  perfon  under  whom  the  plain- 
tiff claims,  a  party  to  the  biU^  Towmity 
n/.  Twilimjiw^  31^ 

3.  A  layman  cannot  prefcribe  in  non  dt* 
cimanMt  Bnary  *v,  Mandtj^  43 

4.  If  a  m^dut  of  fourpence  a*year  for 
every  orchard  in  the  pari(h  be  pleaded 
to-be  **  in  lieu  of  the  tithes  of  all  fru-t 
**  trees  therein/'  it  is  bad;  for  it  is 

P  p  one 
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one  tithe  in  lieu  of  another ;  but  if  it 
be  laid  to  be  "  in  lieu  o£  the  fruit 
•'  fffowinj^  in  all  orchards,"  or  '»  in 
•«  Ecu  of  all  orchard*/'  it  might  be 
good,  Tprriano  ^.Femfi,    "      So.  n9th 

5.  So  a  War/  of  ninepcnoe  a  cow  depafl 
tured  in  meadow  land,  and  fixpence  a 
cow  depailured  on  upland,  in  lien  of  the 
tithes  of  all  cows,  calves,  and  milk, 
18  bad,  TorriaHo  *u,  Ftaji,  62  uoiit 

6.  A  plea  that  the  plaintiff,  as  curate  of  a 
chapel  by  appointment  of  the  vicar,  is 
only  entitled  to  twenty  (hillings  a  year, 
on  condition  that  he  rcfides  in  the  pa- 
ri(h,  and  that  thoueh  he  has  officiated 
he  never  rcfidcd  therein  ;  and  that 
the  vicar  had  been  non-rcfidcnt  for 
more  than  eighty  days  in  a  year,  and 
therefore  the  appointment  Void,  over- 
ruled, S/friing  V.  King^  88 

7.  If  the  particular  day  in  which  a  mo^uf 
is  payable  be  omitted  to  be  ftated,  the 
court  will  permit  the  bill  10  be  amend- 
ed, Cburtbill'v.  CahJi,  1,2 

%.  If  g  modui  of  one  (hilling  a-year  for 
every  fat  bullock  be  pleaded  to  be  in 
lieu  of  the  tithes  of  ali  barren  and  ««. 
prcfitahh  (ottUi  it  is  bad,  Bo/caivtn  'v. 
RotertSt  I  ^^ 

9*  So  if  a  moiius  of  one  penny  a-year  be 
pleaded  to  be  in  lieu  oiany  fmall  quami- 
tj  of  hemp  (own  in  the  parKh,  it  is  bad, 
Bofca  Win  'V,  Robert i^  I «  ^ 

10.  See  alfo  fundry  modu/-$  ftated  which 
were  rcjedcd,  as  not  being  well  l^jd, 
S'olt  v,  Snuaittet  2g-j 

^  I  •  And  To'UMlej  <i*.  To/nUhJcfUf  3^i 

12.  A  demurrer  to  a  bill  (hewing  fo^^ 
caufe,  that  the  plaintiff  had  controvert" 
cd  the  defendant's  right  to  the  tithes  o^ 
corn,  in  that  part  of  the  parifh  in  which 
the  cftute  for  which  tithes  were  de- 
manded lay,  and  yet  fought  to  have  the 
eftate  declared  tithe  free,  over  ruled. 
Greenb.'il  v.  Ptacock^  320 

f  J.  A  midui  pleaded  without  ftafing  hj 
'whom  it  is  payable  is  bad,  Cutter  *v. 
jindtrfynt  -  32Q 

J  4  If  a  defendant  plead  that  a  former 
vicar  has  received  fixpence  in  the 
pounds  in  lieu  of  tithe  hay  and  other 


fmall  tithes,  and  the  faid  vicar  was 
removed  by  a  ientence  of  the  court  of 
Arches,  fubfequent  to  the  exhibiting 
the  bill,  the  court  will  adjourn  the 
caufe,  and  permit  the  plaintiff  to  amend 
his  bill  by  making  him  a  pasty,  1[<toktr 
m.  Mo9rey  349 

X  5  If  a  wtodus  be  iet  up  of  ib  much  ayear 
for  certain  farms  and  lands  generally, 
without  fpecifying  the  number  of 
acres,  or  their  value,  it  is  bad,  and  the 
court  will  decree  an  account,  Edwenrdi 
Vn  Burrows 9  ^y^ 

i6.  A  bill  brought  by  a  leffce  of  tithes 
muft  ftate  the  plaintiff^s  title  to  be  by* 
deedf  for  if  it  (late  the  titk  to  be  by 
agrtemint  only,  it  is  demurrable,  GiU 
btrt  1;.  Brook 9  476 

1 7.  A  modus  of  fixpence  a  year  pleaded 
to  be  in  Ueu  of  all  tithes,  oblations,  and 
ecclelxaftical  dues  yearly,  arifing  on  all 
and  every  or  any  of  the  farms  and 
lands  in  a  particular  townlhip,  is  bad, 

.   Hemibcoti  v.  Ap^luon,  478 

1 8.  A  Moivithat  the  occupier  of  ancient 
cultivated  lands  had  immemorially  paid 
three  pounds  yearly  at  Eafter,  in  lien 
of  the  tithes  of  all  and  evety  the  mef- 
fuages,  yards,  orchards,  gardens,  and 
lands  anciently  cultivatedand  improved; 
ANi>  ALSO  after  other  lands  in  the 
place  were  taken  in  and  cultivated,  a 
like  fum  of  three  pounds  a-year,  for 
all  kinds  of  tithes  of  fuch  nncoltivattd 
lands,  making  together  fix  pounds 
a-year,  is  bad,  Heatbcoto  <v.  Jppleton^ 

478 

PLUMPTON. 

The  redor  of  Plumpton^  in  Northampton' 
jhircy  is  entitled  to  both  the  great  and 
fmall  tithes  of  the  parllh  in  kind.  Eyre 
*v.  Gibber dy  334 

PONTELAND. 

The  vicar  of  Pontdand^  in  Noribumhtr* 
iand   IS  entitled  to  agiftment  tithes  of 
barren  and  unprofitable  cattle,  and  to 
the  tithes  of  caJves  in  kind,  Sno^dtn  v. 
Shotting  366 


POTATOES. 
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Potatoes. 

r.  A  caftom  to  pay  foarpence  a-year  in 
lieu  of  thp  tithes  of  potatoes  tilled  in  a 
ridge  in  the  field  for  family  ufe»  and 
toot  for  fale,  is  goody  Bofiawmv.  Ro- 
btrtsy  ,yj 

2.  Potatoes  are  a  fmall  tithes^  Brwitk  v. 
NuboUs^  245 

3.  Same  point,  Tramt  v.  G/7/,  374 

PRESCRIPTION. 

A  layman  cannot  prefctibe  in  non  dici* 
maudof  Bnary  *v.  Maaty,  43 

PUNCKNOLE. 

The  redorof  Puncknole  wmIl  BtxtMff0Wt 
in  Dofetjhire^  annexed^  is  entitled  to 
tithes  of  Bexlngton  Farm  in  kind> 
Froomev*  Rawlins^  547 


cu 


,  Q^U  A  K  E  R  S. 

If  a  quaker  buy  an  eftate  of  a  jperfon  who 
has  a  leaie  to  him  and  his  afligns  of 
the  tithes  thereof,  and  from  the  ufual 
objedtion  to  pay,  or  to  make  himfelf 
liable  to  the  payment  of  them*  do  not 
take  an  aflignment  thereof,  be  cannot 
plead  the  agreement  for  the  purchafe 
including  fuch  leafe,  to  a  bill  againft 
him  for  the  tithe  of  fuch  eftate,  barber 
v.  Ellhtt,  1 78 


Ml 


R. 


RABBITS- 

Rabbiu  killed  from  rabbit  warrens  and 
Yold  are   titheable.   Ball  <i^.  R^binfin^ 

470 

RAMSBURY. 

The  vicar  of  Ramjbury^  in   WiUft>iT*^  it 
entitled  to  the  tithes  of  clover  feed,  tur- 


nip feed,  and  other  fmall  tithes  in  kind, 
Garrard fu.  Scbollar^  4^S 

RAPESEED. 

1.  The  caftomary  manner  of  fetting  out 
the  tithes  of  ra|ie  feed  in  theparifli  of 
Grioi^  SmaMif  in  Yorkjhiret  Hapll  v. 
Coat  is f        ''  73 

2.  Rape  feed  is  a  fmall  tithe^  Btniohk  *v» 
NuhoUt,  243 . 

R  Ig:  E  D  H  A  M. 

The  re^or  of  Rttdham^  in  NorfM^  is 
only  entitled  to  one  {hilling  a-year  iti 
lieu  of  the  tithes  qf  BrotberbolmH 
Marjb  \  but  he  b  entitled  to  the  tithes 
of  all  the  other  marjh  grounds  and 
fork  lands  in  the  parifh,  in  kind»  Whit4 
'U*  Layton^  154 

ROBE  STONE. 

.  The  redor  of  Robeftom  Weft^  in  Pembroke* 

Jbirff  is  entitled  to  the  great  and  fmall 

tithes  of  the  parilh  in  Kind>  R§ib  *u. 

Sumaursj  ai8 

rochbear. 

llie  manner  in  which  the  impropiiator 
and  the  vicar  of  Ruhbear,  in  Di^oM* 
Jbirit  are  lefpedtively  entitled  to  the 
tithes  of  the  parilh^  Pjk  *u.  Clark,  103 

R  A  Y  D  O  N. 

The  hndholders  of  Raydon^  in  Efftx^  pay 
certain  modujes  in  lieu  of  the  tithes  of 
lambs,  pigs,  and  wool,  and  particularly 
fourpence  a-year  for  every  cow  and 
calf,  and  twopence  a  year  for  every  farr 
cow,  at  Lawmast  in  lieu  of  the  tithes  of 
Cow,  calfi  and  milk,  Day    v.  Lake, 

RYE    GRASS» 

ir  Rye  grafs  feed  is  a  fmall  tithe,  Clark^  ' 
'v.  Staples,  X2I 

t»  See  alfo  Cartivrigbt  v,  Bailey,       146 

3.  See  alfo  Howley  a/.  Vemahles,  20; 

R  Y  S  O  M  E. 

1.  The  reAor  of /?j(^m/,  in  Lineolmfi)irt, 
is  only  entitled  to  a  eempojitiom  real  of 
fifteen  pounds  a-year.  in  lieu  of  t\^ 
tithes  ot  the  pariih,  which  confifts  of 

P  p  2  ons 
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one  lioufe  and  fix  hundred  and  feventy-- 
end  acres  of  landt  Brn  v.  Ckaplim^ 

410 

» 

t.  The  archdeacon  of  Stoivef  in  the  dio- 
cefe  ot^Linipln^  is  entitled  to  ten  (hil. 
lin|^  and  thnse  halfpence'  a>yeat'  fvom 
the  owner  of  the  paraih  of  ifyjcmi,  in 
lieu  of  fynodals  and  procurationay  Brie 
«.  Ckapiin%  41  \ 

3.  The  re^r  of  Ry/$me  is  not  entitled  to 
any  tithes^  for  the  larg^e  trad  of  land 
called  Grawg.e'iie  LyngSf  either  becanfe 
it  does  not  lie  in  the  parilh^  or  becaoie 
St  was  formerly  parcel  of  the  itoooafterf 
of  Bariiigf%  a  monaftery  of  the  Prg^ 
im^firuUvfion  4rdn%  and  in  the  manu- 
ntiice  of  the  owner  of  it^  Bug  v«  Qhi^ 

^«.  4H 


S. 


SANDAL      MAGNA. 

I.  The  vicar  of  SanMMgtgna^  in  T^rk' 
Jbjre  only  entitled. to  a.yeafly  m»Jiu  in 
lieu  of  tMp  titheaof  hay  and- agiftjnents 
in  the  townlhip  of  Cr9igUfi9fi  ;  and  this 
M0^M/  covers  clover  hay>  TayUr  <«. 
Btaumoiiff  401 

a.  The  impropriator  of  the  great  tithes 

^of  Sandal  MfigKA  is  entitled  to  Ifayd 

the  tithes  of  corn  and  grain  fet  out  in 

(hocks,  and  the  odd  (hock  in  fheavesy 

TayUr  <v.  Befitmtmf»  403 

3.  The  impropriator  is  only  entitled  to 
five  (hillings  an  acre  in  lieu  of  the 
tithes  of  weldy  T^Ur  v.  Biaaim§ntf  40a 

S  A  N  D  O  N. 

The  vicar  of  Sarnlou^  in  Slaffordfiire,  is 
entitled  to  all  the  /mail  tubts  of  the 
pari(h,  either  by  modus  or  in  kind ;  to 
one  third  of  the  torn  titbts  ariiing  on 
the  Sanddnjide  of  Hard*wukt  Brool;  to 
all  the  iitbe  hay  on  bo(h  (ides  of 
the  faid  brook,  except  of  certain 
meadows  covered  by  madufts  ;  and  to 
the  Eajier  efftrhgiy  as  ftatcd  in  a  book 
called  the  «  The  Ea8TE&   Roll," 


ST.  ANDREW  AUCKLAND. 

'      Sii  WlWTTON. 

ST.      ANN'S. 

The  parifh  clerk  of  St.  Amn\  WtJL 
minfitTf  need  not  be  a  perfon  in  holf 
orders ;  bat  the  duties  of  the  office  may 
be  performed  bv  a  perfon  in  holy 
orders  as  a  /«f  eUrk^  either  by  himfelf 
or  deputy  ;  and.  he  is  entitled  tti  receive 
one  third  of  the  fees  paid  for  baptifmt 
churcfaings.  marriage,  and  burials^  in 
the  fame. manner  as  the  clerk  of  St* 
hf'ir tin's  tn  thi  tialds,  is  entitled  to  re- 
ceive fuch  fees,  Jack/on  ^v.Hsink^  446 

ST.      B  E  E.  S. 

The  impropriator  of  the  tithes  ol  the 
townffiip  of  BJhaalit  Mjurdale,  fVar* 
daht  and  IForJdli  Uittdt  in  the  pari  ill 
of  St.  Bi^i  in  Cmmbtrlandy  is  entitled 
to  the  tithe  of  (heep  and  lambs,  and  of 
the  wool  thereof  111  k^ind,  Stmnkf  if^ 
Sharfe,  67 

ST.      EWE. 

j^4£r#,  Whether  the  reAor  of  St.  Ewe, 
in  Cgrtnjoail  is  entitled  to  the  tithe  ot 
the  clear  gains  got  by  aiiv  perfpn.Q(in^ 
any  craft  and  re(iding  in.  the  pari(b»' 
and  particularly  whet)vpr  h^  is  enfitle^ 
to  the  tenth  part  of  the  cle^^r  gain  made 
by  any  inhaoit^nt  from  his  having  been 
employed  in  the  pilchard  fiihery  by  the 
Mafier  Sijnprs  of  the  pari(h  of  Mig^* 
'vijjiy  in  tlie  fs^d  county*  WtUimm$  'u. 
Baron,  \y> 

ST.  JAMES  AND  ST.  JOHN. 

The  manner  in  which  the  curates  of  St^ 
Jmmts  and  St.  John  in  Cierkgtnviil  arc 
entitled  to  tithes  and  other  ecclefiaftical 
dues  arifing  thereioj  Siikm  v.  Pmrj^ 

435 

ST.  K  E  V  E  R  K 
I .  The  impropriator  of  ^/.  Kevem,  in  Certm 
wisJiy  is  entitled  to  tithe  in  kind  of  all 
book  fi(h  landed  in  the  coves  of  St. 
JCevem  and  Pronfiatk.  expepting  bait 
fifh  ;  to-  the  tenth  part  of  the  neat  pro* 
ducc  of  all  fifb,  except  bait  fi(hy  taken 
by  the  inhabitants  of  St*  Ki^tm  and 
3  fold 
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fold  #ithotft  being  landed  tHerein  ;  to 
the  tenth  part  of  the  produce  of  all 
fcynt  and  net  fih,  'except  bait  fi(h, 
tinded  by  the  inhabitants  of  S\  A>* 
«ilr«,  at  Pdrttafia  or  C9*utr^b ;  bat  not 
to  any  tithes  from  ftrangfrs  for  fifh 
vadgbt  in  rKe  coves  of  5/.  AVv-.r*,  ex- 
cept they  land  the  fiih  at  Pronjttck^  al- 
though the  fiihing  craft  and  tackle  of 
foch  ftrangers  art  moored,  when  not  in 
afe»  in  the  pariih  of  Si.  Krvem^  l^ills 
<u»  Harris^  385 

t.  The  Wear  of  ^/«  Ktvtrtt  is  entitled  to 
the  fmall  tithes  of  the  farms  called 
Great  fremenhetrt.  Little  Trttntnbeere^ 
and  Co^JJUck  TeMementf  in  kind>  frU- 
Ham  kf.  Jeima^  510 

ST.      LAURANCE. 

!•  The  owner  of  the  tithery  of  J/.  Lau* 
ra^ett  in  the  manor  of  Burton  in  Ktatf 
is  not  entitled  to  the  tithes  of  bou/es 
in  the  parish  of  St-  PmI^  near  the  walla 
of  Camierbutyi  Rp»Ai  v.  Tc/pmtt,         77 

A.  The  knds  lying  in  the  manor  of  Bar- 
toMf  in  the  pariih  of  St.  Paul,  near  the 
city  of  Canterbmry^  are  not  within  the 
tithery  of  Stm  Lakraneep  RwAe  <v.  /^a- 
t^oh^f  83 

ST.      MARTIN'S. 

The  manner  and  proportion  in  which  the 
clerk  of  St,  M^rt.m^s  iu  tbe  FttUt  is 
entitled  to  deceive  his  fees  of  office, 
Jaekjkn  v  Hinde^  440 

ST.      O  L  A  V  £  '  S. 

The  rcAor  of  St.  Olave,  in  Soaibwark^ 

is  entitled  to  twei^y  pounds  a  year 

from  tbe  9waer   of  a  certain    eftate 

,  lying  in  or  aoout  Glean  Alley,  in  the 

'  faid  parifli)  iii  lieu  of  the  tithes  theteot** 

Hagbet  v.  Humbte^  41 

I 

ST.      PAUL. 

t.  The  houfes  fituated  in  ihe  parifli  of 

St.  Paul,  near  the  walls  of  Caattrburj^ 

are  not  titheabte  to  the  owner  of  the 

tithery  ot  o/*  Laarance,  RMe  v.  TiU 

/«/^  77 

t.  Th*  Urfds  Iti#ig  in  iht  mahbf  dtSartM^ 
in  the  piirtfil  0?  Si.  Pmh  ne&i^  t\A  city 


6{ Caaterbuji^rt not  within  tlie  tnlfery 
of  St^  Laarawee,  Rooki  V«  tiamonJ,    83 

3  The  impropriator  of  the  tithes  of  the 
p^ri(h  of  St,  Paul,  in  the  town  of 
M%lnefbury  in  IViltfoWe^  is  entitled  to 
the  tithies  of  the  hamlets  of  Corfion  and 
Rodb9ra  in  kind,  GaU  or.  Carptntrs 

ST.      PETER. 

t.  The  curates  and  vicars  choral  of  Stm 
Petfr,  in  Exeter,  are  entitled  to  certain 
taoJn/es  in  lieu,  of  the  tithes  artfing  in 
the  pariih  of  IVwdbury  in  Dt<f/9npiref 
Heettbjkld  «v.  Tre^,  24; 

i.  Thejr  are  alfo  entitled  to  the  tithe  of 
wood  felled  in  Half  W(.od  and  kujb- 
mcrtfFood,  Trewta  v,  CuHment,  246,  n^tis 

3.  The  prebend  of  Lau^bton,  in  tbe  Mom 
tbtitgt  is  parcel  of  the  cathedral  of  St. 
Peter,  in  Tcrk,  Rogers  -v.  Parkin,      296 

4.  The  impropriator  of  the  pariih  oF 
St,  Peier^  in  the  borough  ot  Cd^marm 
tbew,  is  entitled  to  the  tithes  of  the 
farm  called  Contey  Teaemaat  in  kind| 
Parry  *v.  TbeaukSf  48I 

ST.      WEONARD'S. 
See  LuGWARDiMS. 

SEDGEFIELD. 

1.  The  reAor  of  Stdgejield^  in  the  county 
of  Darbam,  is  entitled  to  the  tithe  of 
bay  and  depa^uring  barren  pattle  .in 
the  townibip.  oJF  lioreten  and  Bradbury, 
VIZ.  the  tenth  part  of  the  yearly  valne 
of  the  lands  for  the  de^fturing  of  the 
cattle  belonging  to  the  occupiers  of  the 
land  ;  and  the  tenth  par^  of  the  money 
fuch  occupiers  receive  for  what  they 
take  in  to  depai^uie  for  other  perfons. 
The  Btfi>op  rf  Oxford  V.  CMns,       ^5$ 

2.  See  alfb  Bijhep  of  Oxford  <v.  Rub- 
tacfid,  360  aoiis 

3*  But  tbe  ri^ht  of  the  reAor  to  Uoh, 
agiftment  tubes  in'  the  iaid  townibip^ 
extends  only  to  tbefreebold  iawds  in  tho 
townibips  of  Se^lgefield  and  BreMter^  ; 
for  the  copyhold  lands  therein,  be* 
lorigine  to  the  iee  of  Durbam,  ar^  dif* 
charged  from  the  payment  of  H^nU^ 
P  P  3  krbagt 
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.  bcibage  or  agiftment  tithe  of  and  for 
all  barren  and  unprofitable  cattle  fed  on 
the  faid  lands^  Thg  Bifoop  of  Oxford  v. 
Ajn^  361 

SHEEP    AND    LAMBS. 

I*  Tithe  is  payable  for  depafturing  fheep 
from  Jbearing  iimt  until  they  are  fold, 
Himmng  v,  W'tllisf  3 1 

s.  A  cuftom  to  pay  two  (hillings  yearly 
for  every  tenth  lamb  yeaned  in  thf 
paridi  which  continues  alive  on  the 
twenty-ninth  of  Jvm ;  one  halfpenny  a 
piece  if  four  lambs;  one  (hilling  if 
$ve ;  one  (hilling  and  tenpence  if  fix  ; 
one  (hilling  and  elevenpence  if  eight ; 
and  one  (hilling  and  elevenpence  half- 
penny if  nine^  is  bkd,  Stamiey  v,  Sbarpty 

5«  Tithes  are  payable  both  for  ho^  Jhnf 
4nd  iUirJhitft  Stantty  *v   Sharpe^      68 

4*  A  cuftom  to  pay  two  (hillings  and  (ixr 
pence  for  every  Iamb  yeaned  from  fix 
to  ten>  is  good,  Tuthill  v.  Day,         85 

c,  ^artf  Whether  a  cnftom  to  pay  two 
(hillings  in  lieu  of  every  tenth  lamb  be 
good>  BoiAilti  <v,  Lkiieit,  127 

di  Agiftment  tithe  is  payable  for  (heep 
from  the  time  they  are  (beared  until 
they  are  fold«  IVilm  <v,  Hafvtyt      199 

# 

7.  A  fM^Hi  of  four  (hillings  for  every  ten 
lambs  fattened ;  two  (hillings  for  every 
five  fuch  lambs ;  fourpence  a  piece  for 
all  fuch  under  five  5  and  fourpence  for 

•  all  above  ^s^  and  under  ten,  yearly  at 
^  (hearing  day;  and  threepence  apiece 
for  all  other  Iambs  bred  in  the  pariih  in 
lieu  kA  the  tithes  of  fuch  Iambs,  is  a 
rank  modus ^  and  of  courfis  void.  Wood 
n/»  HArrijof^  2C2 

8.  A  cuftom  to  pay  the  tit^e  of  l^mbs  on 
the  third  of  May ;  the  owner  to  pay  one 
lamb  in  fcven ;  and  if  more  the  vicar 

.  to  pay  halfpence  in  proportion  to  the 
Dumber ;  but  if  ander  feven  then  the 
owner  to  pay  a  halfpenny  a  lamb, 
and  Mf  drfVi  thtm  dt  ai/,  difallowed, 
Sitjiatmi  ^f.  Adimne,  ^61 

9.  A  ^cial  maimer  of  tithing  lambs 
ftatcd,  •  Uid. 

4 


10.  A  cuftom  that  if  any  (hccp  have  bted 
brought  into  the  parifli,  (o  as  to  be 
only  wintered  therein,  the  owner  (hall 
only  pay  half  tithes;  that  if  he  buy 
(heep  and  (hear  them  within  a  month 
afterwards,  no  tithes  (hall  be  paid ;  that 
if  he  fell  any  (heep  bought  or  bred, 
which  have  been  kept  a  month  after 
they  are  (beared,  he  (hall  pay  one 
penny  for  every  (heep  fold,  diftiUowed, 
Serjeant  «i/.  Aceant^  261 

1 1.  .A  cuftom  to  pay,  on  the  firft  of  Au- 
gsifi,  one  penny  ^  head  for  all  (heep 
boqght  after  CandUmus  Dat,  in  !icu  of 
tithe  wcoi  and  Iambs,  and  that  the  tithe 
wool  and  lambs  of  all  (heep,  cither 
bred  or  bought,  which  were  in  ^he 
owner's  pofTefiion  before  '  Ctf^^//j*« 
Day,  are  d)ie  to  the  ificar,  ncjcaed. 
Suit  *v,  Sw^ine^  207 

12.  A  puftom  that  if  a  farroci  have  but 
feven  lapfibs,  the  vi^ar  (hall  have  one, 
paying  a  halfpenny  for  each  lamb  from 
feven  to  ten  on  M.y  Day^  and  then 
taking  the  f^me  away,  the  farmer  fiif^ 
to  cbufe  two,  and  then  the  vicar  one, 
but  that  if  there  are  under  fcven  lambs, 
the  vicar  to  have  only  a  hal^nny  for 
each  lamb,  reje<5^ed,  Saltif.  S^waiue,  297 

13.  A  cuftom  that  every  inhabitant,  hav- 
ing lambs  yeaned  i**  the  parilh,  (hall, 
on  MiJ/ummgrDau  old  ftyle,  pay  to  the 
parfon  twopence  for  every  lamb  under 
icven ;  one  lamb  for  every  fcven  lambs, 
the  parfon  paying  him  fixpence ;  one 

^  lamb  for  every  eight  Jambs,  the  parfon 
paying  fivepence;  on<i  lamb  for  eveiy 
nine  lambs,  the  parfon  paying  twoi- 

•  pence;  and  one  lamb  for  every  ten 
lambs,  without  paying  any  thing,  is 
good,  SbavL^  *vr  Robinjouy  32  c 

14.  A  cqftom  to  pay,  onfitarimg  day.  the 
full  wool  tithe  for  all  (beep  ip  the  farpi. 
cr's  po(rc(rion  on  Candlemas  Day,  and  a 
difitrent  rate  for  (heep  brought  in  after 
Canalemai  Doj,  is  good,  Sha^  'o.  Rc^ 

15.  Sheep,  although  they  afterwards  die 
of  the  rot,  arc  tithcab|c,  Smiib  or. 
Maun  dr ell,  --^ 

16.  Sheep  fed  and  depaftuied  in  the  day 
^c  only  on  a  large  common,  or  (he^p 

walk 
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walk  in  right  of  lands  holden  by  the 
ihepherd  in  a  different  parKh,  where 
the  (hccp  arc  nightly  folded  and 
*  yearly  (beared,  are  not  titheable  either 
for  their  wool  or  their  agiilmentj  to  the 
parfon  of  the  parifh  in  which  they  are 
fp  fed,  EUis  'V,  Firn^tr^  38 z 

1 7*  A  cuftom  to  pay  threepence  a  head 
for  fheep  agifted  between  Candlemas 
Day  and  JbtAring  da^^  and  a  Jlene  for 
every  fcore  brought  in  after  the. fecond 
of  Fihruary  js  bad,  Biitemau  *v.  Aif» 

i8.  A  cuftom  not  to  pay  for  the  agiit- 

ment  of  (heep  from  (hearing  day  until 

t  they  are  fold>  is  bad^  Baitmmn  *u*  yli/^ 

19.  A  cuftom  to  pay  fixpence  for  every 
lamb  fed  in  tht  ifdo/urtii  and  fourpeuce 
for  every  lamb  fed  in  tht  commntt  and 
Imin  of  a  pariih,  in  lieu  of  the  tithe  of 

.  lambs^  is  good,  Daj  <v.  LuAtt         536 

SHOBROOKE. 

The  fpeclal  manner  in  which  the  red^or  of 
SM^ookfy  in  Devon/biriy  is  entitled  to 
the  great  and  fmall  tithes  of  the  pari(h> 

•  .particularly  to  the  tithes  of  wheat, 
Darley,  oats,  milk,  firewood,  garden 
ftufF,  and  fruit,  Biftfop  0/  Extier  f-j. 
^/tiMtr,  '  485 

SHOT    AND    WAX. 

A  'Cuftom  to  pay  a  yard  or  privy  tiihe 
called  '•  Shot  and  ff^ax,"  or  ««  Shct  for 
If'axf*  in  lieu  of  the  tithes  of  houfes 
and   fire- hearths  is  good,  Bauman  'u. 


Aiflr»ppix 
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SIGSWORTH     GRANGE. 

The  tithes  of  wool  and  lambs  frotp  fheep 

'  fed  on  Sig/wrth  Grange^  are  due  to 

the  letf^or   of  Majfam^    in  Torkjbirey 

.  Pitktrjgill 'Vp  Sargijon^  275 

SMALL    TITHES. 
Sie  Tithes. 

S  M  E  A  T  O  N. 

The  rcdlor  of  Grtat  Smeaton^  in  Terk^ 
Jbtre^  is  entitled  to  the  tithes  of  the 
paiifti  in  kind,  Hugil  <^.  Coatu,       73 


S  P  A  L  D  W  I  C  K. 

The  prebendary  of  Siowt  Loftga^ -in  ttit* 

tingdonfhirt^  is  entitled  to  ail  the  tithes 

of  the  prebend   and  of  the  copyhold 

lands  in  ihc  manor  of  Spald-wnk  with 

'  the  Soaki  MaddQik  'v^Di-y,  417 

S  P  A  W  N  T  O  N. 

The  dimefnt  lands  of  the  manor  of  Spstvtt* 
UMf  in  l^ork^irey  are  not  tithe  free. 
Shepherd  *v»  HartaSf  eoj 

STAMFORDHAM. 

The  vicar  of  Siamfordham,  in  Northum" 
btrland^  is  only  entitled  to  a  modus  oC 
three  (hillings  and  fourpence  at  Befitr 
yearly,  in  lieu  of  the  tithe  hay  arifing 
in  the  manor  of  Chsfjhurn  Grange^  ia 
the  faid  pariQi ;  and  the  fame  modus 
refj^f^ively  for  tlic  tithe  hay  arifing  in 

•  the  town  (hips  of  Nejbit  and  •  Quftsu 
Doikwraj  ij,  RidJeii\  ij9 

STAPENHILL. 

The  w'lCSiLof  S/apenhill,  in  Derhf/hhiy  is 
entitled  to  the  fmall  tithes  of  the  village 
of  Cauldweli  in  kind,  Lloyd  v.  Mor^ 
timir^  J16 

'STOKE     ABBOTT. 

The  reftor  of  Stokt  Ahbotty  in  Dorfeu 
Jhirty  IS  only  entitled  to  cightpence  a 
milch  cow,  and  fourpence  a  heifett 
every  year  at  Eapry  in  lien  of  th€ 
tithe  milk  and  calves  oC  fuch  cow  and 
heifer.  Smith  «i/,  Prta^  446 

STOKE      GREGORY. 
Set  Curry. 

STOKE    LYNE. 

If  The  vicar  of  Stokt  Lyng,  In  Oxford-^ 
Jhirt,  n  entitled  to  the  tithes  of  furidt 
cut  on  Bayard* s  Grteiy  though'  it  was 
ufed  in  the  burning  of  lime  to  make 
bricks  with,  which  were  ufed  in  the 
ncceflTary  repairs  of  the  farm  in  right  of 
which  fuch  furze  was  cut,  Etas  «v. 

Fermor,  ^gj 

2,  The  vicar  o^ Sioh  Lynt  is  not  entitled 
to  the  tithe  wool  or  to  agiftinent  tithe 
of  (heep  fed  on  Baywtd^t  Gmts,  in  right 

Qf 
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of  lands  lying  in  the  parffli  of  TV* 
mpn,  the  laid  (beep  being  only  fed  on 
that  part  of  tlie  fald  green  which  is  in 
StoJ^e  Lym  in  the  day  time,  and  folded 
at  nfght  on  the  lands  in  Tu/more^  where 
tbey  were  (beared,  Ellis  i/.  Feraor^  382 

STONEGRAVE. 

Iflic  reftor  of  Stome^ravj  in  Yorhfiirt^  is 
mtitled  to  the  tithes  of  elves  and 
lisilk  in  kind^  Worpy  v.  Aydon,      385 

S  T  P  W  E. 

Tbe  archdeacon  of  Bu-uit^  in  the  diocefe 
of  Lncoh^  is  entitled  to  ten  fliiliings 
and  three  halfpence  a  year  from  the 
cnvner  of  the  pariih  of  Rtfimt  in  A/»- 
€oI*»Jbirtf  in  lieu  of  fy  nodaU  and  proeu- 
ration$9  Bret  v^  Chmfliu^  41a 

The  prebendary  of  Sioive  Lew^a^  in  Hun' 
tingdon/biyty  is  entitled  to  the  tithes  of 
the  manor  of  Spalatvitk  with  the  Seakf 
and  to  the  tithe  of  fo  much  of  the 
hamlet  of  LitiU  Cat-wertb  As  is  with- 
in the  nrnnor  and  not  within  the  pe* 
nmbulation  of  the  par!(k  of  Grtat 
Caiwprthf  Mmddpik  v.  Day 9  4x6 


STRANTON. 

The  Ticar  and  not  the  impropriator  of 
SirsMi^f  in  the  county  of  Dmrh^my  h 
entitled  to  the  tithe  of  depafiuring 
barren  and  unpfofitabk  cattle,  Wmtun 
V,  itipk4»/§9^  370 

STRATTON. 

Tbe  iapiopriator  of  Strttttp^^  in  Dor/eh 
finri%  it  entitlpd  to  the  tithes  of  Lamg^ 
'/§rd  SmtUt  Hwmng  <;f«  Wiihtf  29 

$  U  T  T  O  N. 

The  tiear  of  Bijhap^s  Sm/te»,  in  S^mp- 
Jhire,  is  entitled  to  the  tithes  of  clover 
feed,  rye  grab  feed,  faintfoin  feed,  and 
either  artifieiai  grafi  ktdh  ii9<u:liy  *v. 


T. 

t  A  M  W  O  R  T  H. 

The  hiftory  of  the  collegiate  church  of 
Tittm'Wtrtty  and  the  right  of  appointing 
a  vicar  to  the  vicarage  of  Tamtu^rtbf 
Sauny  v.  CMhsj  i%i 

TANNINGTON, 

The  vicar  of  TunmingtOH  cum  Brandt/h^  is 
Suffiiki  is  only  entitled  to  cetrain  jift«- 
dtt/ii  in  lieo  of  the  tithes  of  coWSf 
calves,  heifers,  colts,  lambs,  hemp, 
fniits,  wood,  and  hay,  atiiWig  from 
broad  bottomed  meadows  and  bard  land 
meadows>  £adt  %r,  Gmtbf  (43 

TE  Y. 

The  nAor  of  Litth  Tty^  in  Efxt  n  en- 
titled to  the  great  and  Imali  tithes  of' 
the  dofe  called  Jffhnm  FUU^  WiU 
JsMM  o;.  Ciarki9  24 

THATCH. 

Coarfe  grafs  cat  and  made  into  hay,  and[ 
ufed  for  the  porpofe  of  thatching  ricks 
with  is  not  titbeable^  Tlborft  9.  Bt^d^ 
Uvitif  40 

THORNTON. 

The  le^or  of  Tbormun  U  Mo§r^  in  Um» 
colmjh'trt^  is  entitled  to  the  great  and 
fmali  tithes  of  the  pari(b  in  kind^  7'^^- 
di9gt$n  V.  T^mmg^  j8^ 

THORPE. 

The  coftoraary  mode  of  fetting  oot  the 
tithe  of  bmy  in  the  pari(h  of  Tb»»piy  in 
Derbyjlnre^  is  to  maKC  it  into  winrows^ 
and  afterwards  to  divide  it  into  fevetd 
equal  parts^  and  then  to  fet  out  cveij 
tl  ventb  party  without  qm§m9g  th^  £iniei 
in  lieu  of  the  tithes  thereof,  Hufd'o* 
BhXioKf  379 

THURSTON. 

The  Bijb9p  0/  Elyt  as  impropriator  of 
Iburftw^  in  Norfclki  and  not  tlie  vicar, 
is  entitled  to  the  tithe  hay  of  the  pa* 
riiby  Smlm§9  v.  BtJ^f  •f  Ely 9         169 

TiTHESb 
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TITHES. 

«:  Clover  feed,  rye  grafs  feedy  and  faint- 
foin  (bed  an  fmall  tithcsy  ClarAi  t/m 
SiafliSf  121 

t.  SetMoCartttitigbt  v,  Bmilt^f        146 

3.  See  alfo  Gerrard  v.  ScMl^^  41  { 

4*  See  airo  Po'wUii  v.  Btuif  466 

j;.  Clover  grafs  made  into  hay  is  tiche- 
a)>le  as  a  fmall  tithe^  IVbtn  v.  Ktad^ 

158 

6.  All  aitifici^l  ^fa  ^eeds  (hall  pay  as 
fmall  C}the9»  UawU}  n/.  Vtnahks^  307 

7*  So  are  tvraips,  turnip  feed«  and  po- 
tatocst  BtviUhtf,  NnMst  243 

g.  If  tithes  be  fairly  and  duly  fet  oott 
and  notice  given  to  the  parfon  to  fetch 
^m  away,  it  is  a  good  payment  of 
them,  though  he  negled  fo  to  dO|  and 
they  roc  on  the  ground,    Pen/M  <c/. 

9^  Poutoes  are  a  fmall  tithe,  Trsvis  v. 
GUI,  37* 

TURNIPS. 

I,  Setting  ouj  the  tithes  of  turnips 
by  throwing  out  every  tenth  turnip, 
without  putting  them,  into  heaps  is 
goody  Btamcnt  v,  ShiU»t,  iji 

2^  Turnips  (haUpay  tithes  althoaeh  they 
wens  entirely  ufed  for  the  feeding  of 
flieep  which  had  befbit  paid  tithes, 
IF§iif  v»  Harrijhit  250 

3.  Toriup  feed  is  fmall  tithe,  Ganmri  v. 

Sch^Utr^  41$ 

4*  Tornips  fed  by  (beep  are  titheable,  al- 
though  fuch  (hecp  bid  previoufly,  in 
the  fame  year,  paid  the  full  titbei  of 
wool  and  lambs,  Mbott  v.  fFdkin/Wf 

49S 

T  U  S  M  O  R  E. 

Sheep  [beared  in  the  pariih  o{Tmfimri^  in 
Oxfwdjhiti^  on  the  farm  of  the  owner 
of  the  (heep,  though  they  are  daily  fed, 
in  right  ot  fuch  farm,  on  a  common  in 
the  parifh  of  ^ioh  Lvne^  (hall  pay  tithe 
wool  to  the  vicar  of  Tii/in9rf,  and  not 
be  liable  to  any  agiftment  tithes  to  the 
vicar  of  S/9/ti  L)nc,  E.lis  v.  F$rmor^ 

381 


U. 


VETCHES. 

^^tt.  Whether  a  crop  of  vetchea 
ploughed  into  the  ground,  and  thctebf 
rendered  a  fort  of  manure  to  melio* 
rate  the  ground  for  a  fecond  €rop# 
is  liable  to  be  tithed,  /£r«4u«g  4/«.  if^iU 

UPPOTTERY. 

The  vicar  of  Vppoturj,  in  Dtvonfiirgf  is 
entitled  to  the  tithes  of  hay,  and  to  all 
other  tithes,  except  of  com  and  grain, 
arifing  on  TelUn  Farm^  Moorbayts  Farm, 
and  on  the  other  anciint  /arm*  ia  the 
pariih,  Jeaktus  v,  Pjmgf  28Q 

UPSAL      PARK. 

Sig  KlLVIHGTOff* 


W. 


WALKINGTOM. 

The  re&or  of  Pf'alvnffofty  in  Tork/hire^  U 
onlyentitledto  tsvoihillings  aiuS  fixpeoee 
a  year  at  Eofltr^  in  lieu  of  all  tithes, 
£reat  and  fmall,  of  tbt  Hail  Gank^.tbe 
Mamor  Lands,  tbt  Eaft  Wtoi^  and  thi 
Wifi  Wwd,  Liddtll  'v.  Hancuk,       161 

WALLOP. 

The  vicar  of  Nftbn  fTal/o^^  ia  Hamt^ 
Jbirt,  is  entitled  to  the  tithes  of  calvest 
pigl,  lambs  wool,  garden  ftuff,  and 
eggs,ariiing  on  Bury  C§uri  Farm,  Garm 
iuk  Farm,  Flute  Farm^  PyUt  Farm,  and 
MiddU  fTailid  Farm,  in  kind;  and  to  < 
twopence  a  year  for  every  milch  cow 
fed  thereon,  in  lieu  of  tithe  milk,  Hiil 
V.  ALa^m,  167 

WALTON* 

^^0,  Whether  the  redor  of  fFali$n, 
near  Li<vir^l,  in  Lamcajbire,  is  entitled 
to  the  tithes  arifing  in  the  lordfhip  of 
Sjmomd^s  IVo§d  in  kind,  or  only  to  a 
m§dmt  of  fixpence  a  year  in  lieu  thereof ; 
and  to  a  modns  of  three  pounds  a  year 
in  lieu  of  the  tithes  of  the  aneuntly  im^ 
fnifid  Itmdsi  and   another  m^das  of 

three 
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three  pounds  a  year  for  the  mn(ulti*vatid 
hndi  cf  the  pariih,  Htathcoie  i/.  J^- 

WALTON    GRANGE. 
^//Gnosall. 

WATERBEACH. 

ITlc  vicar  of  Waterheatb^  in  Cambridge- 

Jhire^  jl  entitled  to  one  third  p^rt  of 

the  tithes  arifmg  on  the  lands  formeily 

bolonging  to  Der.ny  Aih^y  ;    Xo  all  the 

tithes    and    profits   of  Ike  /id^Vinturtr't 

Landi ;  and  to  the  fmall  tithes  of  the 
other  parts  of  the  parifh,  Ma/itn  'v. 

WELD. 

A  cuftom  to  pay  fi^t  fliillings  an  acre  in 
lieu  of  the  tiihes  of  weld  is  good, 
Tajlor  'v,  Bidumonff  402 

WEST      CHALLOW. 

If  a  taqk  (hepherd,  living  in  the  parifh  of 
ff'eji  Chaiiovj  in  Btfkjhtrt^  feed  (hecp 
from  the  twelfth  of  May  to  the  fixth  of 
Junty  on  that  part  of  the  common  called 
%ht  Court  Down  which  i«  in  the  parifli 
of  Letfomh  Bo£itt%  ard  then  drive  them 
into  the  pariih  of  W.Jl  Challo'w  and 
(hear  them,  and  afte»  wards  feed  them 
on  /^«  Court  Doitn  until  they  are  fold, 
the  titbe,of  their  wool  (hall  be  p^id  to 
the  redor  cf  Ltt^ombe  Ba£it:^  Willi  v. 

WEST    HAM. 

1.  The  lay  impropriator  of  Weft  W/^ir,  in 
E/fex^  is  entitled  to  the  tithes  of  W^fi 
Ham  Farm  in  kind,  although  the  faid 
farm  was  formerly  parcel  of  the  pof. 
(Dillons  of  the  abbey  of  Str^.tfed  d^ftg^ 
th^rmf^  one  of  the  greater  abbies,  and  of 
the  Cifiirtian  otdir^  P$ac9<k  *v.  'G*^#«- 
hM,  3 '  5 

2.  Sec  alfo  Gr€inbili*v.  Peacotk,         320 

WEST     HATCH. 
5r#CvRRX. 


WESTMILL. 

The  n^ot  of'  Wefimiil,  in  Hirefi;djhiru^ 
is  entitled  to  the  great  and  fmall  tithes 
of  Weftmilhufy  farm  in  kind,  La:^  <z/. 

Bowytu  5*' 

WESTMINSTER. 

1.  The  dean  and  chapter  of  Wifitmnfiv^ 
as  impropriator  of  Matbon^  in  Ww 
cefitrlbire^  are  eittitled  to  the  great  and 
fmall  tithes  of  ^fout  Farm^  Hotmgritm 
Fitrm^  HaH  Cwrt  Fmrn^  and  Crrfi 
Fatm  in  kindj  ihi  Deam  and  Cbafttrof 
Weftminfttr  v.  Gvfiiliam,  253 

2.  The  manner  in  which  the  pariih  cleiki 
of  St.  AHHf  Wtfiminjftff^nd  Si»  Martia  . 
f «  tbi  Fifldi^  are  entitled  to  their  feesy 
Jaei/M  <v*  Uittde,  44^ 

W  HA  P  L  O  A  D,. 

1.  The  \\czxoi,WbapUad^  in  Liuttnjbin^ 
is  entitled  to  the  a^iftment  tithe  i^  all 
barren  and  unprofitable  cattle  under  a 
year  old  y  in  kind ;  to  a  m%dui  of  four* 
pence  an  acre  in  lieu  of  the  tithes  of  ^ 
barren  acd  unprofitable  cattle  above  a 
year  old ;  to  the  agiftment  of  all  (beep 
depafiured  from  the  (hearing  day  until 
they  are  fold;  to  the  tithe  of  laoibt 
where  they  are  under  the  norobcr  of : 
five ;  and  to  the  tithe  of  bay  in  kind, 
Buteman  i\  Aifirefpt%  *  4^ 

2.  'I  he  governor  of  the  free  grammar 
fchools  of  Okibam  and  Uppingbam  are  * 
the  lay  impropriators  of  the  gr^t  tithes 
of  this  pari(h»  and  are  entitbi  to  the 
tithe&of  corn,  grain,  woolj  lambs  above 
five,  hemp,  flax,  and  the  agiftment  of 
ihcep  fold  before  (hearing  dayi  Bm- 
mitn  v.  AtftT9ppe%  4"  5 

3.  The  lands  called  P»rk  C^iit  in  this 
pariih  are.  not  tithe  free,  4^4 

4.'  %-rr^  If  there  arc  not  feveral  «••  - 
^ujet  for  other  titheable  matters  payable 
in  this  pari(h«  4^^ 


WHEAT. 
Sn  Co»N. 


WHIT, 
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WHITCHURCH   CANNO- 
NICORUM. 

The  manner  in  which  the  vicar  of  JFhlu 
iburtb  Camnomitorum^  in  Dorfitjbirt,  is 
entitled  to  the  tithes  of  the  chapelry  of 
Sianfn  St.  Gabrief,  HmwAmt  *v.  Cham- 

W  H  I  T  T  O  N. 

The  impropriator  of  the  prebend  of  ^iV- 
toM,  in  tiie  pariih  of  Sn  jf^drew  Amtk' 
lamlt  in  DurbMMy  is  entitled  to  the 
tithesy  both  great  and  fmally  of  the 
townihipsof  A^fw/»«Ctf^and  Hunwicbf 
and  particularly  to  the  tithes  arifing  on 
Ncwtom  Cap  Common,  indofed  under  an 
a^  of  parliament^  Cuibbtri  v.  Wrigbt^ 

354 

W  I  C  K  H  A  M. 

The  fpecial  manner  in  which  the  tithes  of 
corn  and  grain  are  to  be  fet  out  in  the 
parifh  of  fVickbam  St.  Paa/f  in  Eftx, 
Erfi  Hi  v.  Rufflet  240 

WOOD. 

1.  The  owner  of  the  wood  is  liable  to 
the  tithes  although  he  has  fold  the  fall 
to  another  perfon.  Hole  *v,  Buck^      23 

2.  The  wood  cut  from  the  hedgerows  of 
a  farm>  if  cut  for  fale^  is  titheable>  Hole 
<v«  Buckf  2^ 

3.  Old  decayed  fruit  trees  of  fifty  years 
Handing,  and  underwood  cut  down  for 
firing*  are  not  titheablcy  Fleming  <v, 
Bte<iAjert  195 

4.  The  wood  called  black  poles  is  tithe- 
able,  Amlern).  Juchjon^  225 

5.  A  cuftom  that  every  inhabitant  occu- 
pying lands  in  a  parifh  Ihall  pay  three- 
halfpence  on  Eajter  Monday^  in  lieu  of 
all  tithes  of  wood,  tho<  ns,  and  plaihing 
of  hedges  cut  during  the  preceding  year 
on  fuch  grounds,  is  good,  Shaiu  <z;. 
Robin/on  f  326 

6-  Trees  which  have  grown  from  the 
falling  of  the  ma(l  or  Iced,  if  cut  down 
under  twenty  years  growth,  are  tithe- 
able,  IVahank  'v*  Hoy  war dj  512 

7*  Reeds  or  germ  ins  cut  from  the  dumps 
of  uces  which  were  above  twenty  years 


growth  before  they 'were  cut  down,  arc  ^ 
titheable,  IValbank  v.  Hay  war d^    5 1 2 

8.  Reeds  or  germins  cut  from  the  ilools  of 
beech  trees,  for  the  purpofe  of  thinning 
the  woods  and  enabling  the  other  trees  ' 
to  grow  the  quicker,   are  titheable, 
Weubank  <v,  Hayntjard^  5 1 2 

0.  Coppice  and  underwood  cut  by  tbe  lug 
and  laid  in  drifts,  aie  titheable^  JVaT» 
baab  *u.  Hajward,  513 

WOODBURY. 

1.  The  cuftbs  and  vicars  choral  of  Saint 
PeteTi  in  Exeter,  are  entitled  to  certain 
modu/es  in  lieu  of  the  tithes  arifing  in 
the  parifh  of  ffoodbury,  in  the  county  of 
Devon,  Heatbfield  1;.  Tr^Jfe^  245 

2*  But  they  are  entitled  to  the  tithes  of 
wood  felled  in  Half  Wood  and  in  Ru/h" 
more  WeodvBL  kind,  Trewin  t/.  Cunnent, 

246  ndtis 

3.  The  cuftomary  manner  of  fettin^  out 
the  tithes  of  wheat  and  other  eram  in 
the  parifh  of  Woodbury^  Heatbfidd  a/. 
TroJJe,  247 

WOOL. 

1.  The  wool  of  lambs  fhom  on  Midjum^ 
mer  Day  is  titheable,  although  tithe.has 
been  paid  for  the  lambs  on  siaint  Mark's 
Day^  Pulteney  1/.  Utter man^  1 7 

2.  Tithe  is  payable  of  the  wool  not  only 
of  elder  peep,  but  of  the  firfl  clipping  of 
lambs  and  oibogjheep^  Stanley  v.Sbarpef 

68 

3.  If  a  farmer  rent  tbe  glebe  lands,  and 
buy  lambs  in  the  montn  of  Augufiy  and 
feed  them  thereon  till  the  tenth  of 
Odobcr^  and  fhear  them  in  four  days 
after  they  are  bought,  the  tithe  of  the 
wool  is  payable  to  the  vicar,  Beaumont 
v.  Sbilcottt  1 72 

4*  The  tithe  of  wool  fhall  be  paid  to  the 
parlbn  of  the  parifh  in  which  the  fheep 
are  f.'d,  Llthojgh  they  werefbeared  in  a 
diffe.cnt  pariih,  Wells 'u.  Page ^      299 

5.  A  cufVom  to  pay  full  tithes  of  wool  for 
all  fheep  brought  into  before,  and  being 
in  the  parifh  on  Candlemas  Day,  and  a 
rate  tithe  from  fheep  brought  in  after 
that  day,  is  good^  ^h:\^  <t.  Robin fm 

326 
6.  Tithe 


1^' 
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6«  Tithe  wool  is  payables  although  the 
iheep  afterwards  die  of  the  rot.  Smith 
1/.  Maundrell^  532 

7,  If  (heep  bcdailv  fed  on  a  common  or 
Iheep  walk  in  tne  paxifh»  and  nightly 
folded  and  yearly  (heared  in  another, 
on  a  farm  to  which  fuch  right  of  com- 
mon is  appurtenant,  the  tithe  wool  ihall 
be  paid  to  the  parfon  of  the  parifh  in 
which  the  farm  lies«  Elth  *v.  Ferm^r^ 

382 

€«  A  cuftom  that  wool  (hall  be  tithed  at 
fhcaring  time  by  the  owner  taking  two 
fleeces,  then  the  vicar  one,  and  then 
the  owner  feven,  and  fo  on  ;  the 
owner,  to  pay  twopence  immediately » 
or  at  Miciaii'maSf  for  the  odd  fleeces, 
defected,  Btiford  <c;.  Smmbeii^  5 1 5 

WORSTEAD. 

The  manner  in  which  the  impropriator  of 
l¥Qrfit4df  in  NorpiA^  is  entitled  to  th^. 


tithes  of  wheat}  badcy*  and  oats,  J?r«« 
gfavt  *v*  MActy  396 

WROXETER. 

The  vicar  of  Wroxeter^  in  Sbn^pfif-re^^ln 
entitled  to  the  tithes  of  clover  feed  and 
lye  grafs  feedj  Cartwrigbt  v.  Badey^ 

WYBERTON. 

The  redlor  of  Wybtrton^  in  Linttimflsin^  \% 
only  entitled  to  twopence  an  acre,  on 
Eitjter  Mnmday^  for  all  meadow  land 
mowed  the  preceding  year,  10  lieo  of 
.  the  tithe  of  the  bay  ;  to  twopence  an 
acrci  in  lieu  of  agiftment  tithes  of 
barren  cattle  fed  on  pafture  lands  ;  to  a 
particular  mode  of  tithing  (heep  brought 
into  the  parifli  after  C^mi*tmr,t  Day  ; 
and  to  another  mode  of  tithing  lumbs. 
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